Definitions

Decedent-dead person

Testatrix-female-died w/ a valid will-voluntary disposition of property

Testator-male

Devisees-those that receive real property

Legatees-those that receive money

Intestate-died w/o a valid will-involuntary dispostition of property

Heirs-ppl who get stuff thru intestate succesion laws, heirs at law

Devise-real property

Legacy-money

Bequest-property other than money or land

Intestacy-transfers subject to probate and not in a will
testamentary-property/assets in a will
Private-transfers at death thru will/laws

Non-probate-transfers during life by K, gift, etc.

Probate-process of establishing validity of a will

-in NY you can disinherit anyone except yr spouse unless spouse signs a waiver b4 death

Trusts-legal title held by trustee, beneficial title held by beneficiary

Statute of Wills-1540- changed from automatic descent to allowing a will

Escheat-when property goes to the state-total escheat is unconstitutional w/o just compensation


-right to dispose of proerty at death is not a natural right, but is a statutory right

NY laws:  
-EPTL-Estates Powers & Trust Law



-SCPA-Surrogate Ct Procedure Act



-common law/case law



-NY hasn’t/won’t adopt Uniform Probate Code (UPC)
THE SLAYER RULE

Riggs v. Palmer-can’t benefit from death you caused; slayer statutes


-this is where NY’s slayer rule comes from, never codified

Ford v. Ford-daughter murdered mother, guilty but insane, ct gave her the inheritance

-civil ct should make an indepedent determination of corpus delicti of crime using preppondernace of evidence standarrd.


-if intentional murder no inheritance can pass

3 Ways States have dealt w/ slayer rules


1-NY & others- inheritace is barred & disposed of as if slayer predceased decedent



-must be intentional or reckless killing to bar inheritance

-in NY-if person is criminally repsonsible, cannot inherit, but if aquitted insanity/self defense you can inherit


2- title/property passes to the slayer b/c states don't want to interfere w/ prop. rights


3-use a consructive trust-an equitable device usually used where title to property is in the hands oa 


wrongdoer, but for the wrong, the title would be somewhere else



-legal title goes to the wrongdoer as a trustee for the benefit of those who would have taken title if the 

wrongful conduct had not occured

ATTNYS DUTY OF CARE


Hotz v. Minyard-if yr going to represent more than one family, be careful



-attny who did dad’s will also gave legal advice to daughter pertaining to dad’s will



-daughter lost $ b/c of advice to she sued attny


-he didn’t have a duty to diclose father’s actuall will to daughter, but he couldn’t actively misrepresent 
the will to her

Barcelo v. Elliott-attny doesn’t owe duty of care to ppl intended to benefit from will or trust b/c of privity 


barrier,



-majority of states have relaxed the privity barrier


-if client insists upon writing an invalid will, get a letter signed by him that you advised him of the 
unfortortunate consequences & that he still insisted


-in some jurisdictions only decedent can sue for wills malpractice

RESTRICTIONS ON INHERITANCES


Freedom of Testation: some things can't be done by a will



-disinherit spouse, throw money in ocean, burn down house



-right to dispose of property is a creature of the law, not a consitutional or natural right



Justification: encourages saving, helps charities



Reasons Against: rich get richer, social parasites, uneven playing field


-wills designed to encourage fornication/celibacy/no marriage are invalid and against public policy


-will that let brother & sister approve other brothers marriagge as a contingent on a testimentary gift held 
invalid b/c brother & sister would never approve b/c they had a financial interest not to



Shapira v. Union Bank-dad willed son share of estate so long as he married Jewish girl w/in 7 yrs of fathers 



Death, otherwise to Israel



-P arg unconsituional for state cts to enforce will thru 14th, contrary to public policy and 



unreasonable


-ct said not unconst. b/c Shelly v. Kramer doesn’t apply b/c ct not asked to enforce restriction upon 
plaintiffs right to marry


-ct is only enforcing testator restriction upon inheritance which is not const protected


-Deceased (D) is not seeking to enjoin son from marrying a non-Jewish girl


-other cases don’t apply b/c they were about reacial restrictions by govt.


-not contrary to public poicy b/c not preventing him from marrying anyone


-it is reasonable and long accepted to condition a gift on marriage to a person of a certain 
background


-not a restraint on practice of religion b/c there are plenty of Jjewish girls to choose from (not like 
Amish case)


-will demonstrates testators intent to preserve Jewish faith

Intestate Succession Chapter Two

EPTL 1-2.10 Issue-means decendants & adopted children

EPTL 1-2.11 Per Capita-when distribution is made to persons, each of whom is to take in his own right an equal 
portion of such property

EPTL 1-2.14 Per Stirpes-the property so passing is divided into as many equal shares as there are (i) surviving 
issue and (ii) deceased issue in the same generation who left surviving issue, if any.  Each surviving member 
in such nearest generation is allocated one share.  The share of a deceased issue in such nearest 
generation who left surviving issue shall be distributed in the same manner to such issue.


Strict Per Stirpes-divide at kid level & then divide again under grankids


Modern Per Stirpes-divide at level closest to decedent w/ a living member

EPTL 1-2.16 Representation-


Step 1- draw the family chart


Step 2- figure out everything in the PE and all TSs


Step 3- analyze the will


Step 4- see what’s left (compare will to PE) this is the intestate property


Step 5A-if intestate:



-do surviving spouse formula if there are issue 4-1.1(a)(1)- SS=50k + .1/2 (intestate property-50k)



-if no issue-SS takes whole estate


Step 5B-if not intestate-is spouse electing his NEESP? if yes, see formula below


Step 6- figure out what left for issue:  intestate prop minus SS=$ to divide among issue

Step 7- allocate to issue by representation 

a. $ for all issue divided by number of Ts children either living or w/ living issue

b. 1 share to each of Ts living kids

c. for grandkids, combine what’s left and divide evenly among them


Step 8-EPTL 5-1.1-A Surviving Spouse’s Right of Election



-if spouse takes elective share do the following




NEESP=PE + TS

If this is more than 150K, spouse can have up to 1/3 of it, but make sure to deduct amt received thru SS (and will???????????????????????????????????????) 

EPTL 2-1.2-any instruments executed after 1992 are presumed to be by representation unless specified 
otherwise, if executed before 9/1/1992 issue take per capita

EPTL 2-1.3-adopted children & posthumous children treated the same unless otherwise specified

EPTL 2-1.5-Advancements-if T gives property during lifetime that would have been part of will, that reciepint gets 


less under the will.  In NY must be proved by contemporaneous writing signed by donee or donor, otherwise 
is just an intervivos gift and isn’t held against recipient.

EPTL 2-1.6-Simultaneous Death-if you can’t tell who survived each is deemed to have survived the other one, but 
if one lives a few seconds longer than the other he is counted as living at time of other Ts death


-can solve this problem by putting a survivorship clause in your will-anyone who dies w/in 6 months of my 
death will be deemed to have pre-deceased me

Assignments-you can assign an expectancy (what you expect to get from someone else's estate) and ct will uphold 
it so long as given w/ due consideration or reliance

EPTL 4-1.1-Intestate Succession-property not disposed of in will passes by intestate succession


-debts/reasonable funeral expenses & admin expenses paid first (don't deduct estate taxes)


-lists order of family ot get $, spouse, kids, grandkids, etc.


-if there is a spouse or issue, siblings/parents of decedent don't get anything


-if spouse & no issue-all to the spouse


-if no spouse, but issue-all to the issue by representation


-if no spouse or issue, give to parents, grandparents, issue of grandparents, etc.


-1/2 to materal side, 1/2 to paternal side, if GPs are pre-deceased, then to issue of GPs by represenation


-in NY, anyone past 4th degree is a 'laughing heir' & doesn't get $


-children who have been given up for adoption cannot inherit from biological parents

EPTL 4-1.2(a)(1) Inhertitance by Non-Marital Children

-adopted & biological kids counted the same under wills/intestacy


-NY-relatives of half-blood treated the same as relatives of whole, different under common law


-step kids unrelated to or not adopted by decedent can’t inherit thru intestacy

Lally v Lally-SC based case on NY law



-statute prevented non-marital child from inheriting when no will



-law was amended to allow many other ways to establish paternity (DNA, admission)



-then supreme ct said its OK if state required order of filiation w/in 2 yrs or no claim

EPTL 4-1.4-Disqualification of Parent if they didn't take care of the kid while under age 21

EPTL 5-1.2 Disqualification as Surviving Spouse-for divorce, incest, bigamy, abandonment, failure to support

Protection of the Family, Chapter Three

EPTL 5-1.1 Right of Election by Surviving Spouse (see above for formulas)

-5-1.1A(a)(2)-must give spouse greater of 50K or 1/3 of estate (if not 50K in estate, give all to spouse)


-if NEESP < $50k, ss gets the whole thing


-if NEESP between $50k and $150k, SS gets $50k


-if NEESP is more than $150k, SS 1/3 of total NEESP


-NEESp is decreased by any outright gift to spouse in will and TS


-doesn’t matter how long married


-spouse must live at least one week after decedent


-SS must claim it, it is an entitlement that must be elected upon w/in 6 months of date of administration, at 
most 2 years from DOD


-doesn't matter if will says otherwise, this is the law unless SS waives his/her right of election


-testamentary substitutes (joint bank accts,etc.) are included in the NEESP for the purposes of determining 
the SS elective share (see 5-1.1A(a)(1) 


-testamentary substitues include:



A-causa mortis gifts



B-intervivos gifts made w/in 1 yr of death



C-totten trusts- bank acct where depositor has all use of the money during lifetime, but deposit 


passses at death to the named beneficiary in deposit agreement



D-joint bank accts(jba) w/ right of survivorship



E-joint tenancy/tenancy by the entirety (husband & wife owning home)



F-revocable intervivos trusts



G-50% of pensions



H-powers of appointment



-EPTL 5-1.1A(b)(2)-only the portion that decedent provided into JBA or tenancy in counted towards 
calculating the
elective share, unless spouse was joint owner, then presumed 50/50


-EPTL 5-1.1A(c)(2)-if spouse is owed $ under NEESP, it comes from all sources except spouse

-3 goals: 1) decedent shouldn't be able to disinherit spouse (don't want spouse on welfare)



   2) decedent shouldn't be abel to acheive disinheritance thru intervivios transfers that aren't effective 

   until DOD, & which aren't part of probate estate



   3) SS is accountable for any dispositions received by SS under will, by intestacy, & by testamentary 
               substitutes (see 5-1.1A(a)(4))

EPTL 5-3.1 Homestead/Exemption for Benefit of Family -if person dies w/ kids under 21, family gets to keep 
household items/1 car/money up to a certain value/family bible/photos, etc

EPTL 5-3.2 Afterborn Child-if decedent has child after execution of will and will or other instrument doesn't provide 
for that child, NY treats that child as the decedent treate the other children, unless otherwise specified


-moeny comes from all other children and beneficiaries dispositions


-if no other kids, and will doesn't mention afterbron kid, kid takes as if T died intestate

Disinheriting Kids-can disinherit kids in most states, but your should specifically mention disinheritance in will, or give a token amt

Britton-Adult Adoption after pg. 95ish

Execution of Wills
p. 209-242

EPTL 3-2.1-Requirements for Written & Attested Wills-sets for formalities required for valid will


-must be in writing (can be handwritten, typed, foreign language, braille, etc)


(a)(1) must be signed by testator (knickname/initials OK, whatever he intends as his signature)


(a)(1)(c)-proxy siganture OK if testator can't sign, proxy musst sign his & Ts name & his address and 


doesn't count as a witness


(a)(1)(A)-signed at end of document



-anything written after its signed isn't valid but doesn't compromise original will


(a)(2)-witnesses-at least 2, can do it seperately, must be w/in 30 days of his signature


(a)(2)-authentication-testator can sign it in front of them or tell them he signed it earlier


(a)(3)-publication -T must publish his will, sometime suring the ceremony he must say this is my will


-integration-it should be stapled when submitted to probate, have T initial every page



-embodied in a written memorial, validated by a single act of execution


Witnesses:


competency-under 18 is OK b/c probabte is a civil matter & common law dominates civil proceedings




-ct will evaluate minors competency at the time of the will


peciniary benefit-W who receives peciniary benefit under will can sign, but if he has to testify in ct he losses 
his benefit, however, if W would have rec under intestacy, W gets lessor of probate or intestacy-2 prevent lie



-if there are 2 other valid W signatures, you don't have to take away Ws financial benefit


1404 SCPA-2 Ws must testify b4 ct about ceremony b4 will can be submitted to probate



1405 SCPA-dead/out of jurisdiction Ws


       -you can dispense w/ testimony of 1 W if he is dead, out of jurisdiction, etc.



       -even if both Ws dead, can still submit to probate so long as proof of T & one Ws handwriting



      -if both Ws forget, ct will still admit the will to probate


1406 SCPA-can use notarized self proving affidavit instead of testimony of W



-looks very much like an attestation clause



-the affidavit can be written b4 or after Ts death



-often done during ceremny & stapled to will



-no good if someone is entitled to posses objects or if ct requires Ws to testify

Statue of Wills-

Morris v. West-Texas ct says 'prescence' means within sight


-other states say prescence is 'conscious prescence', could have looked if they wanted to

EPTL 3-2.2 Non-cupative and Holographic Wills-soldiers & sailers will


-noncupative=unwritten but established by 2 witnesses when you said it (good for personal/real property)


-Holograohic=written entirely in handwriting of testator w/ witnesses/formalities


-only for armed forces/mariners at sea


-only good for 1 year after your home (3 years for a mariner)

EPTL 3-3.2-What a Testamentary Disposition Includes-"Unless the will provides otherwise, a disposition by T of 
all his property passed all of the prop. he was entitled to dispose of at the time of his death."

4 Functions of Wills:


1) protection-protects T form fraud


2) ritaul-in induces reflection


3) evidentary-shows what T really wanted


4) channeling-help get estate thru legal system

What Constitutes the Will? p. 242-264

Integration-all parts of will must be present during execution

Revocation/Modification-Crossing out a provision is not a revocation in NY

-If you says $3000 to Aunt Bea, but cross out her name & write someone else in later, that part of the will ends up in probate


-Can use a codocil instead to modify will and keep it legally sufficient


-Jurisdictions that recognize incorporation by refernce require that the writing be in existance at the time of 
exection and ___________


-NY doesn’t recognize incorp by referece by non-testamentary writings

Incorporation by Reference valid if:


1) original writing without changes was in existance at time of execution


2) referred to as in existance


3) writing is sufficietly described as to identifiable (can refer to someone else's executed will)

Codocil- a mini will or supplemental will, can be incorporated so long as both are properly executed

-in NY a dispositions fail if it refers to a non-executed document

Greenhalge


-Nasmith had a 1977 will w/ a provision saying all property to Greehaldge except as porvided in a memo


-In 1972 Greenhalge helped her prepare a memo (made b4 will)


-In 1976 memo was modified(made b4 will)

-Extrinsic evid showed that she wanted Ms. Clark to get a picture not mentioned in either of the memos, but was mentioned in a 1979 writing (made after will executed)


-1980 Nasmith executed a codocil to 1977 will


-now 1977 will speaks from 1980


-since its now subsequent to 1979 writing, the 1979 writing is part of the will by incorporation by reference

HYPO:


1982 valid will-“all to husband”


2 says later-Holographic codocil-“if husband predeceases me, then all prop to pass according to H’s will”


1990-H executes will “to my wife, if she predeseaces to X,Y,Z”



1990 + 6 months-H dies


1994-W dies

-biggest problem is that under incorp by refernce doctrine b/c H will didn’t exist until 8 years after W’s will referenced it, so wife’s codocil provision is no good


-ct says we can uphold this under doctrine of independent legal significance b/c:

-H did will later on b/c he wanted to distribute his estate, it was not written w/ intention of distributing W’s estate


-2 other policies that are important for cts in hearing will challenges:



-when T really didn’t want to die intestate, as shown by efforts to make will



-T’s intent, did she hold her own family members in high regard, or his members in better regard?

Acts of Indepedent Legal Significane Doctrine-


-must be some lifetime goal accomplished


-examples:



-$100 each to all those employed by me at my death



-contents of my desk to Norman



-contents of my safe deposit box to Bob

EPTL 3-3.7 Pour-over Trusts/Wills

-T can by will dispose of prop to a trust created at time of will's execution of before hand


-it can be a funded or unfunded trust(no $ until funding comes from Ts will)


-under normal Trusts law-trust doesn’t exist until it has $ in it so this alters trust law


-but it  has to follow certain formailites


-it must be done under real prop laws


-it must be carefully IDed in will


-the trust can be amended/revoked and the disposition will still be upheld

HYPO:



-will says 50K to ABC Trust



-NY upholds this disposition under doctrine of indp legal significance



-changes to trust have indp legal significane b/c not done just to change disposition of will


Time Gap Problems    p. 264-302

Construing the Will- T could have anticipated all of these things, since he did- law must step in


When a beneficicary predeceases the T and will is silent-


When T dies, insufficient assests to pay off debts and will dispositions-


When T leaves the car, but gets into a car accident w/ it


When T leaves a cow, but cow later has a calf


When T leaves stock, but it splits or merges w/ another


When T leaves property to daughter, but it is encumbered by mortage, who pays mortgage?

Classifying Dispositions-4 types:

EPTL §1-2.17, specific disposition-identified or specified item of property (my car, my gold watch, my 500 
shares of ATT)


-it can be determined whether the item is in Ts estate or not


-can leave a debt owed as specific disposition (a  $ Y owes me)


-advantage-will abate last to pay debts and expenses



-disadvantage-subject to admeption (if item is non-existance, heir gets nothing)

EPTL 1-2.8 general disposition-not specific ($100,000)


-something to be paid form general estate assets


-something that doesn’t’ say "my" (100 shares of ATT might be a signal for executor to go out and 
buy that for heir)


-doesn't have to be cash, taken for what ever is left over after specific


-advantage-not subject to admeption (if it doesn't exist, executor will go out and get it for heir)


-disadvantage-abates before specific disposition
EPTL §1-2.3 demonstritive disposition-best of both worlds-to be taken from a specific source, but if source is 
insufficient, can be taken from general estate assets (50K to Bob payable first from my Citibank 
account), thus is less than 50K in bank account, give as much as you can from account to bob, then 
fill in the rest of the 50K from general assets


-usually diesn't say insufficient, its inferred


-advantages-if preffered source gone, you still get paid so no ademption



-if in abatement, preferred source is treated like a specific disposition so it abates last


Residue/Remainder-  

In Re Potter-general abates before specific

-house to daughter, equivilant cash to son, not enough cash to give to son so ct says daughter gets 
house (specific) and son gets as much cash as available (general)

EPTL 3-3.6 Exoneration-when property left is subject to an encumbrance (mortageg/judgement/etc.)


-this law presumes that disposition don't come exonerated unless will specifically says "free & clear"


-free & clear-if the house was subject to mortgage, etc. the estate is to pay it off & the heir doesn't have to 

Abatement-insufficient funds to pay debts/expenses/dispositions under will

Ademption-when particular item disposed of by T will doesn’t belong to him at time of death, T gets nothing 


(stolen/destroyed/merged stock/sold/etc.)


Savings Provisions for this harsh rule:


1) Ademption by Satisfaction-when T gave item to beneficiary before T died


2) EPTL 3-4.4-when property given by T in sound mind, and later in unsound mind someome else took 
over 



& sold the item, the beneficiary can trace the proceeds and get them back     


3) EPTL 3-4.5-insurance proceeds-if T crashes the car left in the will to A and then dies, A gets any 
insurance proceeds on the car


4) if stock changes name, disposition can be saved on theory that there was merely a chnage in form, not 
substance


5) cts also try to find dispositions to be demonstrative to save the disposition

EPTL 3-3.3-Anti-Lapse Statute-if beneficiary dies before T dies, if T made a disposition to his siblings or his issue, 
the disposition goes directly to the issue of the beneficiary by representation, unless will requires 
survovorship


-doesn't go thru beneficiaires
estate


Estate of Rehwinkel-will devises property to those living at the time of my death



-one of the named ppl in the will dies & her son tries to claim anti-lapse statute applies so he should 

get money



-ct says anti-lapse doesn't apply b/c will required survivorship as a condition to inherit


Estate of Wrinkon-left estate to bro & sis, if either predeceased T than all to survivor



-both predeceased T, sister died first



-since will doesn't express anything contrary to anti-lapse law, brothers heirs got $

EPTL 3-3.4-Consequences of partly ineffective disposition of proeprty to 2 or more residuary beneficiaries

Construction Problems More Generally  p. 302-337

Patent Ambiguity-when the ambiguity appears from the face of the will 


-example: $100K to -blank- 


-extrinsic evid is not admissible to resolve this kind of ambuguity in most cases

Latent Ambuguity-the will makes sense, but the executor needs additional info


-example: my 3 bedroom house on Elm Street to Jenna


-if the 3 bedroom house was really on Oak Street, the court would just cross out Elm Street


-cts will cross out words that cause problems, but won't add words


-sometimes will allow extrinsic evid

HYPO: will says "my car to my nephew"


-if one car and one nephew its a latent ambuguity


-if 2 cars and one nephew, its a patent ambuguity


-if will says "nephew" but the only kid is a grand nephew, ct can interpret "nephew" to be the grandnephew 

Gibbs-interpretation problem  (pg. 318)


-will said "Rob J Krause of 47 5th Street Mailwauke, WI


-Rob W" Krause who lives in same neighborhood was a long time employee of T


-T didn't know Rob J. at that address


-ct crosses out some problem words-"J" and the street address




-this creates a latent ambuguity & then ct allows extrinsic evid (that T intended his employee as beneficiariy)

Marine Midland Bank-trust for life of Ts wife, at her death half to bro Leo, half to bro Ray


-Leo predeceased Ts wife and was survived by 1 child Jackie, but also had a predeecased child w/ issue


-Jackie wanted all the estate, but Daniell's children argued that 'children' in the will meant 'issue'


-ct held 'children' only meant Leo's kids, not his grandkids

-Cts are reluctant to use extrinsic evid b/c there is a risk of fabrication

-intention after will is made is not relevant

Estate of Carroll-married couple, H's will says all to wife & if she predeceases all to my nephew's & nieces


-W's will said same thing, W died first


-all property passed to H under the will


-H later died, he had 12 nieces/nephews, W had 8 that wanted a share too


-W's nieces/nephews offered extrinsic evid to show they were included


-ct said "my nieces" is not ambiguous and it meant blood relation


-since not ambiguous, extrinsic evid could not be used


-H should have said "out" neices if that's what he meant

Mistake in Factum-mistaken as to the nature & contents of the writing

Mistake in Inducement-mistaken as to 

Fraud-in the case of fraud, cts will usually create a remedy

Snide-mistake in the factum


-Ts signed the wrong will, husband & wife accidentally signed each others will


-ct corrected the mistake by reading the wills together

Gifford-mistake in the inducement


-2 days before T died, she signed will


-long lost child returns after she dies & attacks will


-ct says if will says what T would have done (if K was alive I would have given him 10K)


-but since it didn't say that, ct rules against long lost son

Krupp-T mad dispositions to Krupp


-Para. 6 says "remainderl to residual legatee"


-Para. 8 says "Krupp is executor" but noting about residual legatee


-T's attny said he accidentally forgoet to add Ts name as residual legatee


-ct said it wouldn't look at extrinsic evid, but it was a patent ambiguity
Revocation of Wills   p. 337-374

EPTL 3-4.1 Revocation of Wills-requires


1)intent to revoke


AND


2) follow statute-by subsequent writing w/ testamentary formalities or physical act


-a whole or part of a writing can be revoked by a second formal testamentay writing


(a)(2)Revocation by Physical Act-burning, earing, cutting, mutilating, etc. by T or someone T has asked 
and the act done in the prescence of T


-can only revoke entire will by physical act


-just a little singing in enough


-writing in margins "this will is revoked" is not enough


-if you write on the words and cross them out it counts as a revocation of the entire will


Lovell-Ny doesn't allow partial revokation by physical act


Matter of StephanhagenT cut one portion of will he meant to revoke



-ct says he didn't meant to revoke whole will, so ct will give entire will effect



-but since no one can find the cut out portion, Ts inttent to revoke only one portion has been met


Accidental Physical Destruction/Loss-if T didn't want to revoke, but there is accidental damage to will or 
loss of 
will, will can still be probated


SCPA 1407-have to do 3 things to go to probate w/o the will if lost or accidentally destroyed



1) prove it wasn't revoked



2) prove it was executed properly



3) prove terms of the will (by copy, draft, W who read or knew about will contents)


-common law rebuttable presumption that T intended to revoke if will is lost/destroyed if T had access to it


Lost Wills-if person who searches for will & can't find it would benefit more by intestacy, ct will allow 
presumption of Ts revocation to be overcome, ct looks at factors: 1-T's recent 
intent/expectations/statements

-HYPO: will is cut in half, but was in an envelope in possession of T that says "this is my will"



-this is a valid wiill b/c T had no intent to destroy by physical act


Revocation by Operation of Law-EPTL 5-1.4-Revocation b/c of Divorce


-a persons will is revoked when particular events (divorce/annulments/dissolution of marriage) T's will 

will be deemed to be revoked to the extent ex-spouse will get property/$ or is names as 



executor/trustee, unless will says "even if I get divorced, spouse still gets $/executorship"



-this provision wouldn't apply if they remarried b4 Ts death



-the rest of the will still stands


Revocation by Inconsistency



-if 2nd will doesn't have revocation clause, ct combines both wills in no inconsistences



-if there are inconsistencies, ct looks to the most recent will



-there is an implied revocation of any terms in the oler will that are inconsistent w/ the newer will



-any time a newer will says "rest, residue, remainder to X" this revokes the entire 1st will by impliction

EPTL 3-4.6 Revival of Will-can be done by another will or by codocil  


(b)(1)by executing a codocil which incorporates the revoked will by reference-the standard way to revive


(b)(2)very hard to revive revocation by physical act


(b)(3) republication & re-execution of prior will


HYPO: Will 1



Will 2-revokes Will 1



Codocil-revives Will 1



-thus will 1 & 2 will be read together so long as codocil doesn't revoke will 2, will 1 takes precedent


-revoking a revoking will doesn't revive the earlier will


-if T was craxy when he executed will 1, he can revive it w/ a codocil


-if will 1 was improperly executed, it can't become effective by a later codocil 


Doctrine of Dependent Relative Revocation (DRR)-revives a will revoked my mistake


-a remedical doctrine that can be used when T revokes a provision or a will b/c he is mistaken as to 

factual information or legal consequences



-its a doctrine of presumed intent, it ignores the act of revocation undertaken when T was suffering 

mistake of fact/law on presumption that if T knew the facts/law he would not have revoked



Matter of Collins-T crossed out a few terms of the will and wrote new stuff in the columns




-ct said it wasn't a revokation of entire will so the whole will went to probate




-ct also applied DRR, saying the D mistakeningly htough crossing out terms & writing new 


ones was valid, if he knew that is wasn't valid, he wouldn't have crossed them out, thus the ct 


took the will as originally written



HYPO: -a 1970 will revoked a 1968 will, but the attny lost the 1970 will




-ct used DRR to give effect to 1968 will saying T suffered form a mistaken belief that 1970 


wouldn't be lost




-ct presumes 1968 will is better than no will at all

Contesting the Will p. 380-457

EPTL 3-1.1 Who May Make a Will-any person of sound mind and memory 18 or older

EPTL 3-3.5 Conditions:


No Contest Clauses-T can put a condition on benefit under will on a condition that person not object to the 
will (interrorum clause) permitted by statue


-if not against public policy conditions will be enforced, if it is against public policy cts will act like condition 
has been satisfied and give beneficiary the property


-can also write someone out of your will if you die on a trip (temporarily in effect)

SCPA §1410-Standing to Contest a Will-any person who could inherit thru the will, an older will/codocil/ or by 
intestacty, anyone whose property interest would be adversely affected, must have a pecuniary interest

SCPA 1001(9)-Timing of Wills Contest-if ct doesn't hear from parties within a reasonable time (usually 3 years) ct 
will say intestate

Some Reasons A Will May Be Challenged For 


Promises/Contracts to Leave Property to a certain person



-even if you have a K or promise not to revoke a will or to write a will a certain way, you don't have 

to,but other person may have a valid claim against your estate if other party had detrimental reliance 

(example: if you quit lawschool I will leave you $3M)



Wiggins-joint will-not favored in any jurisdiction




-1st to die, everything to spouse, at that spouses death, all to X, etc.




-husband died first, wife the made more $ and tried to leave it to someone else in a codocil




-ct said husband detrimentally relied on joint will, which is a K, so codocil was not enforced



Shemp v. Huff-H & W had a joint will, a K




-W died and H wanted to write a new will, in a declaratory judgment ct said no




-husband remarried & then died




-new wife claimed SS elective share




-ct agreed b/c of public policy even though H & original W had joint will K


Undue Influence-too much pressure to write the will a certain way 



-BOP on person claiming that there was undue influence, prep of evidence standard



-legal test-existance of a testamentary capacity subjected to an controlled by a dominant influence 

or power that subverts he intent of the testator, causing him to execute a testamentary instrument 

that doesn't manifest his will



-confidential relationship-there in an inference of undue influence if the will makes a gift to a person: 




1) who was in a confidential relationship with T (attny/partners/spouse of attny/Dr.s/ministers)




2) who was directly/indirectly involved in drafing of will 



-BOP on other person to explain the circ. & that there was no undue influence



-remedy if undue influence found-ct igonres that particular disposition but rest of will is valid



-5 PART TEST 


Fraud-elements 
1) false representation that speaker knew ot be false





2) made w/ the intent to decieve T





3) T didn't know of the falsity





4) T relied upon falisty & this resulted in a different will than if no falsity told



Fraud in the factum-lies about the facts of the will



Fraud in the inducement-lies that influence Ts motivation in creating the will


More extreme than fraud-Physically preventing T from signing his will


-ct will look to extrinsic evidence, unlike in cases of mistake, but you still need a testamentary device of 
some sort


-ct uses an equitable device, constructive trust, takes property that went to wrongdoer and gives beneficial 
use of it to person/ppl who would have gotten it if the wrongdoer hadn’t interveneed, but wrongdoer still 
gets to hold the legal title


Facts
-only 1/2% of wills are contested



-only 3% of those contested are thrown out, but there are lots of unreported settlements

Creation of Trusts 
p. 473-503

Using Trusts as an Estate Planning Tool p. 503-524, 549-585


Trust-
T can do this by himself but you still need Ws


-property divided:



-legal title in trustee



-beneficial title to beneficary


-creates a fiduciary duty on trustee, an equitable obligation to use or hold the property for the benefit of 
another

-settlor-creator of the trust corpus/property/res (seed $ for the trust) and the source of the trust terms, he doesn’t have the right to enforce the trust

-beneficiary-can enforce the trust, gets the beneficial results

-someone can be a settlor and a beneficary on the same trust


-can be a beneficiary and an trustee at the same time for the same trust

Trust Must Have: 
1) a declaration-will, deed, etc, AND




2) intent to create a trust


HYPO: -deed house to trustee, in deed or K put terms of the trust

Implied Trust-one created by law

Private/Formal Express Trust-a trust created intentionally by settlor by express terms


5 essential elements:



1-some kind of present declaration (settlor can declare himself the trustee) or transfer in trust

2-intent in the part of the settlor to create a trust (desire to give beneficuary legally enforceable rights against trustee) (sometimes you won’t see the word trust, but there is still a legal obligation)



3-there has to be trust property, ”res”

4-there has to be a trustee, but a trust usually won’t fail if trustee dies/falls ill/disappera ct will usually appoint a new trustee unless settlor says only a specific person

5-there must be a beneficuary (settlor must provide a formula by which they can be identified when there beneficial interests is to begin)


HYPO-to tom trustee, income to me for life, remainder to my kids



-good b/c you can tell who the beneficiaries are



-if it said 50K to my friends at my death, no good b/c who are the friends?

Resulting Trust–sends proeprty back where it came from, this happens when the trust fails for 
indefiniteness or if the purpose of the trust has been accomplished and there is still $ left over

Honorary Trust-pg. 483-a trust that if not for a living person (a dog)


-Rule: since there is no living person benefitted its called an honorary trust because there is no living person 
who can enforce it

Intervivos Trusts-one created during settlor's lifetime


-if settlor keeps too mnay powers ct says its a failed attempt at a testamentary trust, then it goes to probate 
or is ignored


-bemeficiary must have a chance to enforce during Ts lifetime, otherwise its not really intervivos

Revocable Living Trusts (pg. 514)

Discretionary Trusts-settlor imposes no mandatory obligation on the trustee


-trustee can or cannot use for beneficiaries


-trustee can or cannot invade trudt corpus


-this protects the trust from beneficiaries creditors


HYPO: wife left to lazy husband in trust, attny was trutee



-will gave attny "sole discreiton to provide comfortable support & maintainence to husband



-ct says even though discretionary, attny still has to follow 'comfortable' standard

Support Trust-gives the trustee power to pay income & use trust principle for beneficiary even after need of 
beneficiary is over


-this also protects the trust from beneficiaries creditors


-if beneficiaries have their own property, they don't have to exhaust their resources to 'need' support from 
the support trust

Corpus of the trust-there has to be some property unless a statute authorizes and “empty vessel trust” which 
allows for creating trusts that will receive proerpty later


-can be a vested interest, but can’t be an intangible amount like accounts receivebale at death


HYPO:-rich father created trust for his kids


-there was no $ in the trust at the time it was created


-so ct said their was no $ in the trust until he earned it off investments, so he had to pay tax on them 
investments as regular income, the trust failed

Precatory Language-polite suggestions on how to use the monty that create no legal obligation (to Bob, & 
hopefully he will use it to educate his kids) its actually an outright gift to the recipient


-legally enforceable language-"to Bob, he must educate his kids with the $"


-if in the middle of the road ct will have to interpret


-when precatory language used towards your kids, its still legally enforceable


Spicer v. Wright-p.490-I give property to my sister, to be disposed of the way we already agreed upon



-in NY this would be indefinite b/c we can’t look at outside information


-spouse of decedent challegend this, saying it was an attempt to create a trust, but should fail b/c 
indefinite and $ to go back into the estate of decedent


-ct says the language is precatory b/c extrinsic evid isn’t allowed, let sister keep the whole property


Levin v. Fisch-p.492-T left all of her proerpty to S and J, to be divided evenly between them


-later in the will “it is my desire that each year my children give $2400 rent proceeds to my sister 
unless she gets married”


-kids argue that “desire” is precatory and they don’t have to give anything to aunt


-ct disagrees, says its an equitable charge, an attempt to create a trust, that kids have to give $2400 
to sister each year


-ct says when you use polite language to your kids it is not precatory, it is a command


-ct also considered that T had done this as a tradition for a few years b4 her death

Need for IDable beneficiaries in order to have a trust arrangement


Moss v. Axford-a Testamentary trust created by G: “I give and bequeth all the rest, remainder of my 


property to Henry Axford, with instruction to set up trust for the person who gave G the best care”


Analysis:


1)is there intent to create a trust? 
-Yes  


2) Is this an outright gift or must recipient deal with the property in a certain way?  


-Yes, there is intent and there are directions on how to deal with the property.



2) Since this is an attempt to create a trust, is the trust definite enough? 



-If not the trust fails for indefiniteness and the ct puts the property back to the settlor if its an 


intervivos trust or back into settlor’s estate if its from a testamentary trust


HYPO: -50K ot Bob to distribute to my friends


-since "my friends" is indefinite, Bob takes this as a outright gift to him

EPTL 7-1.9-Revocation of Trusts-in NY ppl not yet born or unidentified aren’t considered beneficiaries yet, so not 
needed to agree to termination (can’t ID heirs at law)

-but in NY you do have to get agreement from those born but not yet 18

-some cts appoint guardian at liteums for minors in termination proceedings


-beneficiaries must be able to come to ct to agree to termination

EPTL 7-1.3-Purchase Money Resulting Trust Abolished

-when A pays purchase price & B takes title


-Presumes B was supposed to use the proeprty for the benefit of A


-NY was suspicious of this b/c often used to hide form creditors


-its presumed fraudulent in NY unless rebutted


-ct will create a trust for the creditors so creditors can get to the property of B, b/c A paid for it


2 Exceptions:



1) if B stole the $ or title from A, A can get title back



2) XXXXXXXXXXXXXXXXXXXX

EPTL 7-1.4-Express Trust May Be Created for Any Lawful Purpose
EPTL 7-1.5 Income Trust Automatically Spendthrift

Income Trust-in NY its automatically a spendthrift trust w/ an unfulfilled material purpose


-purpose is to provide continual financial support over a period of time 


-Example: $500 a month to Jane till she’s 30/till 2050/for life, etc.

-funds in a trustees hand cannot be reached by beneficiaries creditors or by beneficiary purporting to assign his rights to another b/c it would defeat the purpose of the income trust

HYPO: 50K to Tom Trustee, income to my son for life, but he must get paid equally 12 times per year


-"equally 12x/year" is a spendthrift restriction


-settlors goal is to make sure son doesn't get it all at once

EPTL 7-2.2 Express Trust Cessation-an express trust ceases when its purpose ceases to exist

EPTL 7-2.3 Death of Trustee-surrogate ct gets to appoint a new trustee

EPTL 7-2.6 Resignation/Removal/Suspension of Trustee


-Surrogae ct can accept a trustees resignation


-Surrogate ct can ssupend/remvove a trustee for violating or threatening to violate the trust 


-Surroagte ct can appoint a new trustee

EPTL 7-3.2 Bonafide Purchasers & Creditors Protected
EPTL 7-3.4 Excess Income from Trust Property Subject to Creditor’s Claims
EPTL 7-8.1(A) Pet Benefitting-this law allows pet honorary trusts and allows a third party to have enforcement 
rights, such trusts can only exist for 21 years (good for dogs/cats  not parrots and turtles)

EPTL 7-5.2-Termination of a Trust Account (Totten Trusts)

-trust can be revoked/modified/terminated by depositor during his lifeime or by a will


-designate a beneficiary if depositor dies


-after depositor dies, it belong to surviving beneficiary


-this counts as a testamentary substitute, except for spousal elective share


-these are given special priv b/c nominal chance of fraud b/c you have to go to bank to set it up



Green-T was married to 2nd wife for many years



-T had Totten trusts to benefit kids form previous marriage



-2nd wife challenged them saying they were test. substitutes & failed b/c not properly executed



-ct says you don't have to tell the beneficiaries during your lifetime & you can withdraw/deposit at will



-ct upheld Totten trust & didn't allow 2nd wife to claim them 
Termination of Trusts- ending trust before its original end date, 2 things to consider:

1) all beneficiaries of trust must agree to termination & must be sui generis (able to come to ct to agree)

2) Clafin Doctrine-settlor’s purpose must be met or living settlor must agree to terminate the trust


HYPO: 100K to trustee, income to me for life, remainder as I shall appoint by will



-if settlor wants to terminate




-beneficiaries agree since he is the only beneficiary




-Clafin doesn't apply since he obvious doesn't care about the purpose anymore


Unborn/Unidentified Beneficiaries



-if remander interest is given to yet unidentified beneficiaries (my grandkids), even if settlor revokes 

his purpose, everyone can't agree so trust can't be terminated



-some cts allow guardian ad liteums to speak for unborn, but not NY



-EPTL 7-1.9(b) all beneficiaires must agree to termination, but heirs & unborn kids aren't considered 

beneficiaries so you don't need their consent



-if beneficiary is born but under 18 he isn't sui generis so he can't revoke


Claflin-beneficiary who sought to termiante was the only beneficiary



-X to trustee, 19K to son at age 21, 10K at age 25 and thte rest at age 30



-ct said even though all beneficiaries agreed, the settlor's purpose would be frusturated



-the purpose here was to make sure son get $ when he was mature enought to handle it repsonsibly



-only settlor can revoke his purpose


Adam v. Link-X to trustee, income to M for life, remainder to NY Assn Blind



-settlor dies, heirs oppose but say they won't if trustee pays them as folllows (48% to M, 37% to 

blind,rest to heirs)



-ct says Clafin doctrine is not satisfied here



-ct infers the purpose from the terms


American National Bank of Cheyenne-income to settlor for life, then $200/month to daughter & son-in-law, 

at death of survivor, principle to be divided among children of daughter & son-in-law as follows-20% 

at age 23, 20% at age 28, 20% at age 35, the rest to U. Wyoming



-all beneficiaries agree to terminate once settlor & daughter were dead, kids werea ll over 25 & one 

of the beneficiaries had assigned his interest to a 3rd party



-the ct allowed termination b/c the purpose was defeated anyways

UPHOLDING / INVALIDATING TRUSTS

-If arguing against a trust and want the $ back to the estate-first you have to argue that its an attempt to 
create a trust, and then you argue that it fails for indefinitness


-If arguing in favor of a trust- you would say it an attmpet and it definite


-If arguing for trustee who wants to keep the money for himself-say the language is precatory and its an 
outright gift

Trust Formalities-pg. 496


-an oral promise to hold real properrty in trust in unenforcable b/c of the Statue of Frauds, it has to be in 
writing


-real property has to be transferred by deed, personal property doesn’t


-personal property trust agreements can be made orally


-ct doesn’t like Statute of Frauds so they often used destrimental relaicne & confidential relationship to 
create a  trust to carry out the purpose


-failure to perform an oral trust not usually enforceable, unless there is some of the factor like:



-detrimenal reliance by conveyor on conveyee’s trust (give to my son after he recovers from car 

accident)


-a confidential relationship between conveyor and conveyee so that conveyor had reason to belive 
conveyee would perform the oral promise

Goodman-whether or not an oral agreemtn to hold a proerty in trust is enforcebale

-in this case T gave his mother power of attny of his proeprty and conveyeed to her his major asset, a bar

-there was an understanding the she would hold the proceeds form the sale of the real proeprty to the children when they were old enough, but she didn’t do that

-8 yrs later kids says he wants the money form the sale of the tavern and there is evid that the oral agreement existed

-ct says this is a failure to perform a trust, and it is enforceable b/c of the confidential relationship betwwen mother and son that would lead him to believe mother would actually do this for the kids

SCPA 707-Who Qualifies as a Trustee?


-felons/infants/drugs addicts ineligible



-there is a fiduciary duty, can't benefit or co-mingle the funds



-trustee can hire an atty but can delegate his fiduciary duty



-trustee agreements often exonerate trustee for shriking trust by bad investments 

ANALYZING TRUSTS


1-is this landuage of command?


2-does T have the intent to impose a legally enforceable obligation on trustee?


3-does it fail for indefiniteness?

EPTL 8-1.1(a)-Charitable Trusts  (pg. 651)-charitbale trusts are express trusts, the perfomanc eof which in the 
opinion of the ct will accomplish a substnatial amount of social benefit

Special Privledges:

1) Enforced by AG

2) Exempt from Rule Against Perp. (Shenandoah)

3) Don’t have to have definite beneficiary




-but beneficiaries can’t be “my family”, b/c not enough social benefit to be 'chairtable'

4) Cy pres doctine


Cy Pres Doctrine applied when:



1) settlor had general charitable intent

2) accomplishment of settlors purpose is impossible (ex: obsolecnese-disease is cured & $ left over, if settlor’s purpose was to eradicate disease then money can be spent on another disease, if only for one disease, goes back to estate)


-there are often 2 proceedings when cy pres is applied



1st-to determine if there is a general charitable intent



2nd- to determine which charitable purpose $ should go towards


-cy pres not available to re-adjust to meet societies preferences

-can’t be used to reallocae trust resrouces when the charitable purpose can still be met (ex: can’t change Marin County to Detroit for homeless ppl)

Social Beneift-ct decides based on probable result


Evans v. Abbney-ct refused to apply cy pres



-Senator left $ to city for racially segregated public park



-ct said defer to statte to determine if there was a charitable purpose



-state said there was no charitable purpose so trust failed


HYPO: -2M to trustee, he is too use this money to alleviate poverty in Dallas



-this would fail as a trust b/c too vague


Shenandoah Valley-pg. 653



-ct decides not to look at settlors purpose, but at probable result



-the probable result isn't a charitable purpose, thus its a private trust and it fails b/c of the Rule 


Against Perp

-general policy of ct to try to avoid property passing theu intestacy

-codocil can revoke only 1 clause of a prior will??????????????//what??????????????

Final-always discuss -formalities




-testator (duress,fraud, capacity, etc.)  3-1.1 & case law




-revocation 3-4.1, 3-4.6


-can a will be denied probate for defect in the above?
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