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CAUSES OF ACTION COVERED: 

BATTERY

intent

offensive contact or imminent apprehension thereof

without privledge
ASSAULT

intent

imminent apprehension of offensive contact
FALSE IMPRISIONMENT

confining someone against their will, must be conscious and truly confined, not kept out of home or the like

NEGLIGENCE

duty

breach

proximate cause


harm
NEGLIGENCE PER SE

when violation of safety statues/rules caused harm that statute was designed to protect and P is class protected
PUBLIC/PRIVATE NUISANCE-can be intentional, negligence, or in strict liability for abnormally dang.

PRIVATE-unreasonable interference with Ps use and enjoyment of his land
P has interest in land himself, P is tenant or family member of owner/tenant

use/enjoyment of land was interfered w/ in substantial way (not just temp. or inconvenient)

Ds conduct intentional (inc. knowing w/ sub. cert.), neg. or abnormally dangerous

Ds conduct unreasonable
PUBLIC-substantial harm arising from interference with a right common to the general public, different in kind from public at large

FALSE LIGHT

highly offensive to reasonable person

actor acted w/ knowledge or recklessly w/ respect to falsity of the facts

statement of fact about P, whether true or not that would tend to damage Ps emotional well being

INTRUSION (peeping tom)

prying in private place

objectionable to reasonable person

UNDUE PUBLICITY (paris hilton)

must be private fact

disclosed in public place

matter disclosed must be objectionable to reasonable person
no legit public interest
APPROPRIATION OF ID (vanna white)

unauthorized use of one's likeness  for commercial purposes 

LIBEL-printed,

SLANDER-spoken, must prove special harm-pecuniary, unless slander per se

-false

-tends to harm reputation (defamatory)

-publication

-negligence OR actual malice (intentional or reckless-D entertained serious doubts)

PUBLIC FIGURE-if P is a public figure, he can only recover if he proves 'actual malice':

knew statement was false OR reckless disregard for truth (cite NY Times v Sullivan)


PRIVATE FIGURE

P doesn't have to prove actual malice, strict liability if D is private figure too

-if D is media, the P must prove negligence in ascertaining falsity

-unless a matter if of public concern, then P must  prove actual malice

SLANDER PER SE: 


P has a vehement disease


P cannot/does not run his biz in a proper manner


P has done some kind of morally culpable criminal behavior

P has done some kind of serious sexual misconduct
MISREPRESENTATION

representation made

concerning presently existing material fact

which was false

which the representor knew to be false or made recklessly

to induce other party

other party reasonably didn't know it was false

and relied in it

was induced to act
to his damage
INTERFERENCE W/ BIZ RELATIONS

nature of actor's conduct-must be intentional & improper

actor's motive

interest of the other with which actor's conduct interferes

interests sought to be advanced by the actor

social interest in protecting freedom of action of the actor and the K interests of the other

proximity of actor's conduct to the interference

relations between the parties
INTENT GENERALLY-P intends to bring about some sort of physical or mental effect to another, doesn’t have to be intended ‘harm’, can just intend to touch, which results in unexpected harm (Putney v. Vosburg)

KNOWLEDGE W/ SUBST. CERT. that particular effect will occur, also counted as intent

TRANSFERRED INTENT-P intended to harm D, but instead harmed A, still liable to A

ACT must be intentional, consequences don’t have to be, even though P is liable for consequences

I. BATTERY

1)intent

2)harmful or offensive contact or apprehension thereof

3)absent privilege
A. INTENT-to cause physical or offensive bodily contact OR imminent apprehension thereof

B. CONTACTS-
harmful-causes pain or damage




offensive-damaging to a reasonable sense of dignity



D need not be aware, kissing while sleeping still a battery

C. PRIVLEDGES

1. CONSENT-willingness for conduct to occur

-need not be communicated(constructive consent)

-person consenting must have mental capacity

-if conduct illegal, consent not a defense

-in non-emergency medical cases must be informed consent(spermatic cords)

-if Dr got consent, but not informed consent-negligence, not battery

-in most states patient gives consent for dr. to treat other ailments in surgery  if emergency arises, so long as dr. doesn’t have reason to believe patient would normally decline

-consent to normal football injuries, but not those unlawful in the game/not  normally occurring (Cincinnati Bengals)

-consent cannot be obtained under fraud or duress

2. SELF-DEFENSE

-by force NOT threatening death/serious bodily harm can do same to P, even if he can escape or comply w/ demands of P to avoid harm

-by force threatening death/serious bodily harm can do same to P, if in a dwelling place or during lawful arrest ONLY

3. DEFENSE OF OTHERS

-includes total strangers and family, same rules as self-defense

-if mistaken, you are liable under most authority, but not under Res.2nd
-Res.2nd only requires that your belief of aggressor ID and threat was reasonable

4. DEFENSE OF PROPERTY

-can use deadly force only when you think trespassing will lead to P using deadly force (no spring loaded shotguns-Katko)

-can use other force when:


-intrusion not privileged


-P reasonably believes intrusion can be prevented only by force used


-cease/desist ignored or saying it would cause substantial harm

RECOVER OF PROPERTY-must be fresh pursuit, must be reasonable force, not deadly, must be for property wrongfully taken

NECESSITY-traveler on obstructed highway, higher during snowstorm, in order to save goods from destruction, running from assailant, saving self/another by sacrificing property of other

-not sacrificing property of another to saves ones own property

-P must pay for damages to Ds property, even if went there under necessity





Ploof v Putnam-sloop in tempest






-trespass allowed during necessity






-destruction of property allowed to save lives





Vincent v. Lake Erie Transport-boat crashed into dock during storm

-Vincent allowed to dock during storm b/c of necessity, but had to pay damages to dock owner





BROWN v ELLMAN-hiker lost in snowstorm






-homeowner had not duty to care for hiker

-hiker did have priv. of necessity, but had to pay for damages to barn door/horse





HOYT v JEFFERS-mill sparks caused fire






-circumstantial evidence must be substantial and overwhelming






-BUT FOR the action of D, P wouldn't have been injured





SMITH v RAPID TRANSIT-bus possibly hit woman driving down street

-assuming the best for P, circumstantial evidence that relies on statistics alone is not enough





SUMMERS v TICE-2 kids shot friend






-Ds usually in better position to assign blame when both negligent






-joint & several liability b/c both neg. and indivisible






-both liable 4 full amount, but P cannot recover more than full amount





YBARRA v SPAGNARD-shoulder hurt during surgery






-D shouldn't be barred from recovery b/c he was unconscious

-even though not all neg., they should share the burden of giving initial explanation






-all responsible if it can't be determined who did it

MERCHANTS-can temp. detain alleged thief for investigation for about 15 min.

5. OTHER PRIVILEGES

-parents/teachers reasonably disciplining kids under their control

II. CAUSATION

A. GENERAL CAUSATION-whether activity by D is inherently capable of causing sort if harm P suffers from (can car fumes cause lung problems)

B. SPECIFIC CAUSATION-whether Ds activity was the one of that sort that caused Ps harm (did Ds car fumes cause Ps lung problems)

-probability must be more than 50%, but can’t be statistics alone

-up to jury to decide credibility of witnesses

-expert scientific testimony only allowed when scientist relies on standards

-but for test-shows cause in fact

-joint tortfeasors can both pass the ‘but for’ test, does not diminish either’s liability

-concurrent causes-either cause could have done same damage alone (2 fires meeting up to burn down house)

-multiple fault-when 2 or more Ds at fault, but only one could have caused the injury, burden of proof shifts to Ds (summer v tice-2 shots at same time towards P)

-market share theory-in products liability actions-if 3 or more Ds produced same defective pill, and it cannot be determined which one caused injury to P, ct requires all manufacturers to pay P % of national market share they sold

-some cts allow D to prove it did not make Ps pill (they never sold in North East)

-if product is socially valuable, ct less likely to use market share theory (vaccines)

-increased risk w/ damage yet-if Ds action caused P to be susceptible to increased risk of harm, most cts don’t allow recovery, some do-minus the % unlikely to happen

C. ALTERNATIVE LIABILITY-when one of several neg. D did it, but we can’t tell which one (summers v tice-2 guys shoot at same time)(several Drs. treat same patient, one harmed him, we don’t know which one b/c he was unconscious) (market share-pill manufacturers)

–joint tortfeasors-both included in one lawsuit

-jointly liable-D can both be sued in one suit

-severally liable-each liable in full, although P gets only one recovery total

-joint & several liability imposed when-D acted in concert to cause P harm or when Ds acted independently, but caused indivisible harm

-when Ds act in concert, but only one causes harm, both can be held liable under vicarious liability (drag racing accident by one racer, both responsible)

–burden rests on Ds to show who did it, if they can’t show, they are joint & severally liable for full amount, but P not to receive more than full amount

D. CONCURRENT & SUCCESIVE LIABILITY-when 2 or more independent agents would have caused Ps harm independent of each other (2 fires at once)

Dillion v twin state(boy electrocuted when falling off bridge)XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

Kingston v Chicago RR (2 fires of same size at once, both fully liable, even if one was an act of god-natural fire)

E. VICARIOUS LIABILITY

-respondeat superior-let the master pay, when agent was acting in furtherance of his job, servant was under control of master, need not be paid position

-independent contractors not covered, b/c they are not under control of master (lunch breaks not under control)

Factors cts consider:


1)whether act causing harm was commonly done by servants in that case


2)previous relationship between master/servant


3)whether master expects act to be done


4)similarity or act done to act authorized


5)whether or not act is seriously criminal

III. NEGLIGENCE

1)duty of care

2)breach of duty

3)proximate cause

4)actual damage

A. GENERAL STANDARD-P must show Ds conduct imposed unreasonable risk if harm on P

“reasonable”-defined as normal person, objective standard, except:

-physical disability, held to what normal person w/ that physical disability would provide

-children held to standard normal child of that age and experience would provide, except when doing adult activities, then kids held to adult standard(operating a motorboat)

B. NEGLIGENCE PER SE-when violation of safety statues/rules caused harm

Neg. per se applies when:
1)statue clearly defines standard to which D did not conform





2)purpose of statute to prevent type of harm that occurred






3)P was in the class the statute sought to protect
C. CUSTOM

-cts gen. allow evidence of custom to show if D exercised reasonable care

-BUT-if custom unreasonable dangerous, it doesn’t matter of everyone does it, D still liable

D. ANTICIPATING CONDUCT OF OTHERS

-cannot assume all other drivers will drive non-neg.

-can assume others will not behave criminally or commit intentional tort, unless you have special knowledge (it may be neg. for shrink not to warn P of patients dangerousness to P)

E. RES IPSA LOQUITOR permits inference that D was neg. (airplanes normally don’t crash w/o neg.)

1) no direct evidence of Ds conduct

2) harm normally does not occur w/o neg.

3) instrument of harm was w/in Ds exclusive control

4) P must show probably not due to his conduct

5)some cts require the evidence of what really happened to be more available to D(Ybarra)
F. SPECIAL RELATIONSHIPS

TRESPASSERS-no duty of care except when:

-when portion of Ds land constantly trespassed upon, D must warn trespassers of known artificial dangers on that portion of his land

-duty to children if:


1) owner knows that area is one where kids likely to trespass


2)owner had reason to know condition poses unreasonable risk of injury/death to kids


3)injured kid doesn’t realize the danger due to his youth

4)the benefit to the owner in maintaining the dangerous condition is slight weighed against the risk to the kid


5)owner failed to use reasonable care to eliminate danger

-less likely to be applied if dangerous condition is naturally occurring

LICENSEES-social guests-police, firefighters on duty

-person who has owners consent, but not on business

-if owner knows of dangerous condition, he must warn licensee, but owner doesn’t have to 

inspect for a dangerous condition

INVITEES- invited public or business visitor


-owner has duty to inspect  and warn and use reasonable care to remedy dangers


-is scope of visitor’s use goes beyond what land open to public for, he becomes a licensee


-owner must keep control over third persons on premises

G. LIMITATIONS ON LIABILITY

1. NO DUTY TO RESCUE/ACT

Exceptions:

1) business premises-duty to warn, duty to assist

2) D involved in injury, even if not neg. D has a duty to assist

3) Co-venturers-went jogging together-some cts require duty to assist

4) Assumption of duty-once you begin assisting, you must use reasonable care

5) Duty to control others-if D required to control others and he doesn’t-he is neg.

H. PROXIMATE CAUSE

-FORSEEABILITY RULE- not liable for consequences unforeseeable to reasonable person (dropping baby b/c frightened by noise from explosion from car hitting dynamite truck 10 blocks away not foreseeable), unless actually known to D (Bertha knew Olaf was shy and would be offended by kisses)

UNFORSEEABLE PLAINTIFF-if P was unforeseeable when D did its neg. action to X, P can’t recover(Palsgraf v LIRR-falling scale on platform from fireworks), unless P was a member of a class that was foreseeable(not knowing which specific homes will be flooded from dam break, but knowing that some will be)

UNFORSEEN CONSQ.(Eggshell Skull Rule)-once P neg. inflicts harm upon D, P responsible for all harm resulting from the infliction, even if not foreseeable

GENERAL CLASS OF HARM BUT NOT SAME MANNER-if the harm suffered by P same general sort that made Ds, conduct neg. its irrelevant that harm occurred in unusual manner

But for cases:

Ford v Trident Fisheries-drowning no one saw

Lyons v Midnight Sun-Alaska car accident w big rig

Cahoon v Cummings-XXXXXXXXXXXXXXXXXXXXXX

Foreseeable Harm cases:

Palsgraf V LIRR-falling scale on platform from fireworks

Solomon v Shuell-undercover cops shot rescuer

Foreseeable Nature and Circumstances of Harm cases:

Marshall v Nugent-NH car accident in snow

Watson v Kentucky Bridge-threw match into gasoline spill

Gorris v Scott-sheep overboard in England



Other types of proximate cause cases:

Kinsmann Barge-barge broke loose, ice dam flooded town

In re Polemis-D dropped plank causing spark, igniting broken benzene cans

Wagon Mound I-oil leak ignites bay, burns down docks

Wagon Mound II

INTERVENING CAUSES-

SUPERSEEDING CAUSE-occurs after Ds action, exempts D from liability unless D could have foreseen the superseding cause or its kind of harm

-when risk of intervening cause exactly what makes Ds conduct neg. in the first place, D not relieved of liability (leaving keys in car unlocked and it] gets stolen)

-FORSEEABLE NEG.-serving too much liquor to drunk bar patron knowing he will drive home-bar owner liable

-3rd person criminal act or intentional tort usually absolves D, but not if act was so foreseeable

-when 3rd party action normal response to Ds action, 3rd party action not superseding and D still liable (swerving off road to avoid neg. driver-D liable for damage to 3rd party)

-if Ds neg. creates danger which causes someone to rescue, and P or rescuer is injured during rescue, D liable to rescuer and P, so long as rescue wasn’t done in a grossly careless manner

-aggravation of injury by medical treatment-D liable to P as a result of neg. in medical treatment (infection, ambulance accident), so long as not gross negligence (dr. kills P to spare PnS)

-UNFORDSEEABLE INTERVENTION, FORSEEABLE RESULT-if D neg. allows termite infestation of telephone pole, X crashes into it and it falls injuring P.  Pole wouldn’t have fallen if no termites.  Since pole falling on P same generally injury that would result from pole falling solely b/c of termites, D liable to P.  Car crash not intervening cause.

-if unforeseeable intervention and unforeseeable results, D probably not liable

-act of god usually not superseding

-DEPENDENT CAUSE- occurs only in response to Ds negligence

-INDEPENDENT CAUSE-would have occurred even if D hadn’t been neg., but combined w/ D neg. produced harm

THIRD PERSON DISCOVERY-if manufacturer creates danger neg. he can’t get out of it by saying 3rd person(distributor or retail seller) failed to discover the danger too

BUT-if 3rd person does discover danger, they must warn P.

SPECIAL HARMS

1. MENTAL AND EMOTIONAL

-ACCOMPANIED BY PHYSICAL IMPACT-D liable for mental/emotional suffering flows naturally from act.

-IF NOT ACCOMPANIED BY PHYSICAL IMPACT-, P can’t recover except when:

1)funeral homes handling corpses, neg. by telegraph co. in wording messages

-“At Risk P”-just b/c P neg. exposed to certain substance by D increases likelihood of particular disease, P cannot recover for purely emotional harm of being at increased risk

-unless Ds conduct was intentional or willful, then P can recover for emotional distress w/o actual physical symptoms

-PHYSICAL INJURY-NO IMPACT-when D endangers P enough to cause physical injury, but doesn’t actually cause it, P can still recover for emotional distress if there are physical symptoms of it

-FEAR FOR OTHERS-cts are split

-zone of danger-if P was endangered but not struck, nearly all cts allow recovery for emotional distress


-other cts-if P observes danger or injury to D, and is close relative, P may recover

(mom at scene saw childs death by accident)

Waube v Warrington-mom looking out window saw kid get hit

Bystander Liability

Thing v LaChusa-mom didn’t witness, she was told & went to scene-can’t recover

Burgess v Superior Ct.-c section injury, mom claiming against Dr for Neg.Inflic.EmotionDistress

2. PERSONAL RELATIONSHIPS

Feliciano v Rosemar Silver-loss of consortium-unmarried couple

Borer v AA-JFK light falling on mom, loss of consortium-kids can't recover

3. PRENATAL

Traditional view-infant could never recover for pre-natal injury if born alive

New Views:


1) CHILD BORN ALIVE-nearly all cts allow recovery

2) CHILD NOT BORN ALIVE-usually only allow recovery if fetus was “viable person” at time of death

3) PRE-CONCEPTION INJURIES-cts are split

4) WRONGFUL LIFE-some cts allow parent to recover for their own emotional distress and expenses related to child’s condition

Werling v Sandy-wrongful death of stillborn child

Fassoulas v Ramey- botched vasectomy twice & 2 deformed children born

Turpin v Sortini-XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

4. REMOTE ECONOMIC LOSSES

-traditional rule-when loss is only economic, P couldn’t recover

-new rule- allows recovery when (ex: railroad neg. causes fire closing down airport-airlines can sue, but not passengers)


1)injury to P was foreseeable


2)relatively few Ps would be able to sue


3)Ds conduct is blameworthy 

I. CONTRIBUTORY FAULT

1.CONTRIBUTORY NEGLIGENCE

-common law-P who neg. contributes to his injuries is totally barred form recovery

(P didn't look while crossing street, hit by drunk driver, P can't recover)

-P held to same standard of care as D

-Ds contribution must be proximate cause to bar recovery (ex: if drunk driver had been speeding so fast that D would have gotten hit regardless if P looked or no, D can recover.  Ds actions fail the 'but for' test)

-contributory neg. no defense to intentional tort, reckless conduct, or neg. per se

-LAST CLEAR CHANCE DOCTRINE-bars use of contributory neg. as defense when D had chance to prevent accident and P didn't, right before accident

-inattentive D-if D has last clear chance, but doesn't realize it, last clear chance still applies

-antecedent neg.-if D not able to use least clear chance b/c of prior neg. doctrine doesn't apply, D never really had 'actual' last chance

2. ASSUMPTION OF THE RISK-P voluntarily consents to chance of harm

-under common law, P barred from any recovery

-express assumption-P explicability tells D, won't hold D for liable harm(bungee jumping release form)

-PUBLIC POLICY may hold that P cannot assume risk if:

-D uses P minimal bargaining power to induce P to assume risk (when P really has no choice)

-intentional/willful conduct by D

-cts almost never allow P to assume the risk for medical care(P can't agree not to sue for malpractice)

-implied assumption of risk by conduct (waiting in line for vaccine w/o protest-cunnard case)






-P must have actually known of the risk and voluntarily consented to it

-DURESS-no assumption of risk if P had no real choice in assuming risk, but where its not Ds fault that P had no choice, defense of assumption of risk will apply

-ASUMMUPTION/CONTIB NEG.-often P assumption will constitute contrib. neg.





-PRIMARY ASSUMPTION-D never under a duty to P-foul balls at a baseball game

-SECONDARY ASSUMPTION-D ordinarily has duty, except that now P has assumed the risk (asking for a ride in a car you know has bad brakes)

3. COMPARATIVE NEGLIGENCE-divides neg. proportionate to parties fault

-some states require P to have 50% or less fault for comparative neg. to apply

-when multiple Ds, harder to apply, if not all Ds joined in suit

-some cts allocate burden of absent D in proportion to parties own fault

-if D tort intentional, P will be able to recover fully, even if partially neg.

-if Ds tort reckless, most states will reduce Ps damages if P was neg. too

-SEAT BELT DEFENSE-D argues Ps injuries could have been prevented or reduced had P worn a seatbelt


-contributory neg. jurisdictions reject this


-comparative neg. jurisdictions they use one of several approaches



1)D only liable for injuries that would have occurred had P worn belt



2)D liable for all injuries minus % P fault

3)D liable for all injuries but Ps fault reduces recoveries for injuries he could have avoided by wearing belt

J. IMMUNITIES

FAMILY IMMUNITY-common law grants immediate family members full immunity for torts-parent/child/spouses

-modern approach-1/2 states abolished this, other states partially abolished this (not applicable for car accidents)

CHARITABLE IMMUNITY-common law grants full immunity to charities, educational  & religious organizations

-modern approach-more than half abolished this immunity and other cut back on it (only hospitals not immune, or abolished where there is liability insurance)

GOVT. IMMUNITY


-common law prevents anyone form suing govt (sovereign immunity)

FEDS-usually can sue Feds under Federal Torts Claims Act but not for discretionary/policy making function, even if abused discretion

STATE-same as feds

LOCAL-same as feds, except for proprietary functions-those not historically performed by govt., normally private co.(running airports, hospitals, revenue making agencies)

GOVT OFFICIALS-usually granted immunity even when govt. itself can be sued

IV. TRESSPASS AND NUISANCE

PRIVATE- interferes w/ P use of or enjoyment of his land


1)P has interest in land himself, P is tenant or family member of owner/tenant


2)use/enjoyment of land was interfered w/ in substantial way (not just temp. or inconvenient)


3)Ds conduct intentional (inc. knowing w/ sub. cert.), neg. or abnormally dangerous


4) Ds conduct unreasonable B<PL



TEST for UNREASONABLENESS:




1)harm to P outweighs utility of Ds conduct




2)harm to P is greater than P should bear w/o compensation




-neighborhood character important factor

-COMING TO THE NUISANCE defense-P has assumed the risk if he had advance knowledge of the condition of the neighborhood, one factor to be considered overall


-REMEDIES: injunction or compensatory damages

PUBLIC- loss of right that P has by virtue of being member of the public (health hazards, maintenance of

improper biz, obstruction of streets)

-harm to public must be substantial (if just inconvenient or temp. will not count)

-must injure public at large

V. STRICT LIABILITY

ANIMALS


DOMESTIC-strict liability if owner knows or has reason to know animal is dangerous


LIVESTOCK-strictly liable for damages from trespass to land (eating/trampling crops)

WILD-strictly liable for all damage done by it as long as the damage results form the dangerous characteristic of the species in question



ABNORMALLY DANGEROUS ACTIVITIES-generally liable for any damages during activity




Six factors in determining if activity is abnormally dangerous:


1)high degree of risk of some harm to others



2)harm that results likely to be serious



3)risk cannot be eliminated by exercise of reasonable care



4)activity is not common



5)activity not appropriate for place it is carried on



6)danger outweighs activities value to community

-generally held to be abnormally dangerous-operation of nuclear reactor, explosives use or storage, crop dusting



LIMITATIONS ON STRICT LIABILITY

-P can claim damages only for damage which results from kind of risk that made activity dangerous 




-abnormal sensitivity of P (Ds blasting operations frighten mink & it kills its babies)




-assumption of the risk, even if an unreasonable assumption limits Ds liability




-Contributory neg. NOT a defense

VI. PRODUCTS LIABILITY

A. MANUFACTURING DEFECTS-only certain items are defective, not the same as design defect when all products are defective

1.  NEGLIGENCE-D carelessly manufactured product, neg. requirements apply

     traditionally, privity was required, but not anymore

-even if P is a bystander, he can sue neg. manufacturer, if he can show that he was a 'foreseeable P'

-CLASSES OF Ds


Manufacturers- may be neg. if they:



1)carelessly designed product



2)carelessly manufactured it



3)carelessly inspected or failed to inspect finished product



4)failed to ship/package product in safe way



5)did take reasonable care in obtaining quality components for reliable source


Retailers-usually not liable in neg.



-no duty to inspect goods



-just b/c he sells it doesn't mean he's liable under neg.

Other Suppliers-service providers, bailors, lessors, sellers/buyers all may be sued under neg. theory of products liability

2.  BREACH OF WARRANTY-detailed in UCC, every state except Louisiana, buyer may    

     bring an action of goods are not as they contracted to be


Express Warranties-ones that seller states, facts, descriptions, sample models



-privity of contract usually not required if expression are publicly made

Implied Warranties-warranty of merchantability-goods are fit for purposes which those goods are used


-seller must be a merchant of goods of that kind


-privity of contract not required

DEFENSES TO WARRANTY CLAIMS







-disclaimers, 'as is'-can disclaim warranty of merchantability but is must be

conspicuous



-limitations of consequential damages clauses




-cannot limit liability for personal injury b/c its unconscionable

3.  STRICT LIABILITY-seller liable w/o fault if product sold:




1)is in a defective condition

2)that is unreasonably dangerous to consumer or user (dangerous to an extent beyond what contemplated by a typical consumer w/ typical knowledge of product characteristics)



-privity not required



-D liable even if he used all care possible

-no strict liability when product is "unavoidable unsafe" and its benefits to the community outweigh its dangerous

-STATE OF THE ART defense-if at time of sale manufacturer didn't and couldn't know of danger or defect, not liable

-no way to discover known defects in certain items makes products unavoidable unsafe and strict liability doesn't apply (some blood units may have HIV, but no way to test for it)

-low social utility (cigarettes, convertibles, liquor)-cts may to hold strict liability, but uncommon

-one case exception-SATURDAY NIGHT SPECIAL guns-mostly used for robberies not protection or hunting, manufacturer strictly liable

-FOREIGN/NATURAL DISTINCTION IN FOOD-strict liab. for foreign objects in foods-bones in tuna natural, metal in tuna foreign

-OBVIOUS DANGER-if product dangers known to pubic, not held to be unreasonably dangerous or defective, no strict liability (cigarettes)

B. FAILURE TO WARN-duty to warn placed on manufacturer

-if product is designed/manufactured neg. warning won't absolve D from strict liability

-D must give warning on non-obvious risk of personal injury from using product, even if it is properly designed and manufactured

-D may be liable for failing to give proper instructions on use if reasonable consumer may misuse product in foreseeable way

-PRESCRIPTION DRUGS-normally required to include side effects and directions for use, except when there is a "learned intermediary", Doctor, instructions can be given to him instead (except when medication is taken by choice of patient-birth control pills)

-UNKNOWABLE DANGER-if D can show it didn't know and couldn't have known of danger at the time of sale, most cts say it had no duty to warn

-GOVT. LABELING STANDARDS-labeling in compliance w/ govt warnings is evidence of proper warning, but does not absolve D, unless fed govt specifically states that following its labeling requirement preempts more demanding state labeling requirements, then following fed labeling absolves for failure to warn claim

OBVIOUS DANGER-if danger obvious to most people, may reduce Ds duty to warn, but where warning can easily be given and substantial minority might not know of danger, the ct may nonetheless find failure to warn

C. DEFECTIVE DESIGN-all items are have similar defect b/c of design process

Neg. dominant claim


-must show that Ds chosen design posed an unreasonable risk


-design is defective if

1)there was a feasible alternative, that would meet consumers expectation of product, which would have avoided Ps injury

2)the costs of the alt. design are less than the costs of the injuries sustained

-D also liable for products foreseeably misused (cars not intended to be in collision, collision is a misuse, but manufacturers must use reasonable designs to prevent injury from accidents and to give warnings)

-MILITARY SPECS-if products built under govt/military specs, manufacturer not liable even if grossly neg.

-REGULATORY COMPLAINCE DEFENSE-common law doesn't absolve manufacturer from liability, but may be introduced as evidence

D. LEGISLATIVE REFORM

VII. DAMAGES AND NEGOTIATIONS

VIII. DIGNITARY WRONGS

ASSAULT


1)intent (can be intent to create imminent apprehension or intent to make contact)

2)apprehensions of imminent harmful/offensive contact
-no hostility required, can be practical joke gone wrong

-can’t be words alone, must include some sort of action, shaking fist, gently tossing a penny

-surrounding circumstances or Ds past actions may exempt D from words alone rule

-D must appear to have the ability to cause harm P anticipates imminently

-cannot be threat to 3rd person, must be threat to self

-conditional threat only assault if D had no legal right to compel P to do the condition

FALSE IMPRISIONMENT-intentional infliction of confinement

-confined w/in certain limits, not kept out of places like your home

-must be intentional, neg. locking store at night while customer in bathroom not intentional

-p must be aware of confinement, can’t be sleeping whole time

MEANS USED-direct physical means, by threats, or by assertion of legal authority

OFFENSIVE BATTERY

xXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

IX. DEFAMATION-4 mini torts

INTRUSION elements:

prying in private place

objectionable to reasonable person


-primarily protects mental health

-peeping tom, eavesdropping, physical intrusion into home, hotel room, 


HAMBERGER v EASTMAN


-landlord installed listening device in tenants bedroom



-tenant has PnS, humiliation, lost work, medical expenses


SHULMAN v GROUP W PRODUCTIONS



-private individual was in car accident



-TV cameras taped recovery & nurse wore microphone and showed on TV



-ct said taping of actual accident scene not intrusion b/c road is public place

-ct said taping in ambulance & hospital is triable b/c no custom, patient has expectation of privacy & patient didn't give consent to taped conversations w/ dr. which are private

PUBLIC DISCLOSURE OF PRIVATE FACTS elements:

-must be private fact

-disclosed in public place

-matter disclosed must be objectionable to reasonable person

-not of legitimate public interest
-anything visible in public place is a public fact

DIAZ v OAKLAND TRIBUNE-Diaz was a transsexual, she kept it private, but a newspaper reported it in order to let everyone at her school know about it

-ct held that even though her former name/gender was on the public record, her operation was not and that info was obtained not from the public record

-matter of public record may considered private fact if it isn't newsworthy


FLORIDA STAR v BJF


-statute made it unlawful to publicize name of rape victims


-ct held this was inconsistent w/ 1st amendment

-even though the interest in protecting victim safety, reputation, etc. statute was too broad and govt. itself had sent out her name in a press release

FALSE LIGHT IN THE PUBLIC EYE elements

-highly offensive to reasonable person

-actor acted w/ knowledge or recklessly w/ respect to falsity of the facts

-difference between libel and false light is that false light can be false innuendo from true facts and libel must be false, also libel protect reputation and false light protects emotional interests

GODBEHERE v PHOENIX NEWSPAPERS-newspaper printed all kinds of awful stuff about police department, cops sued for false light

-there can be no false light when publication related public officials public life or duties

APPROPRIATION elements:

to protect celebrities from having their name/likeness stolen for commercial purposes

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

JOHNNY CARSON v HERE'S JOHNNY PORTABLE TOILETS


-port a potty co stole his line a line everyone associates w/ him


-phrase had commercial value, D use of it was unjust enrichment


-Carson was damaged by his name now being associated with toilets


-intent required???

1)misappropriation of Ps name or picture (used for Ds financial benefit)

2)intrusion on Ps solitude (unlawful wiretapping)-must be intrusion in private place

3)undue publicity given to Ps private life, if P not public figure, not of leg. public concern

4)placing of P in "false light", if public figure actual malice required for false light

-Ps reputation need not actually be harmed, only that if statement believed, it would have injured Ps reputation

-statements with more than one meaning are defamatory if any one of the reasonable interpretations would tend to injure Ps reputation and one recipient did in fact make that interpretation

-some statements not defamatory on its face but when extrinsic facts are known (newspaper says P is pregnant, reader knows she isn't married)



-P must show that at least 1 recipient reasonably interpreted that statement to be referring to P

-Common Law-P doesn't have to show D intended to refer to P, even if D behaved non-neg. and intended it to be about someone else

GROUPS-if statement was about a particular group, P cannot recover unless groups is a relatively small one

-reference need not be by name, it can even be under a different name, even if publication is labeled 'novel'

TRUTH-if statement is 'substantially' true, its not defamatory

-common law D has burden of proving truth

-modern approach-P must bear burden of proving falsity if D is media organization or if 
statement involves a matter of public interest (whether P is public or private figure)

-most states still require D to prove truth if P is non public figure, D isn't media and it doesn't involve a matter of public interest



OPINION cannot be defamatory

IMPLIED FACTS-can make opinion like statement be defamatory if facts that opinion would be based on are untrue-"I think P is an alcoholic", implies you know something

A. LIBEL
-all false written or printed matter or in physical form (CD, record)





-radio/TV broadcast and written in script is libel





-radio/TV broadcast but statement ad libbed cts split-may be slander or libel

-P doesn't have to show special harm, but sometimes cts allow presumed damages



B.  SLANDER-all other false statements, oral

-requires pecuniary harm except when SLANDER PER SE:

1) statements imputes morally culpable criminal behavior

2) statement that P currently suffers from venereal or communicable "loathsome disease"

3) allegation that adversely reflects on P fitness to conduct his business

4) statement imputing serious sexual misconduct

SPECIAL DAMAGES-usually financial loss as a result of new bad reputation

GENERAL DAMAGES-little proof required, emotional harm, financial damage not covered under Special Damages

-for libel/slander if matter involves public concern, presumed damages not allowed w/o proof of actual malice




-matter of private concern-presumed damages may be allowed even w/o actual malice

-ACTUAL MALICE-D either knew of falsity of recklessly disregarded truth, cts allow presumed damages, even if public figure involving public matter

PUBLICATION-P must show that statement was intentionally/neg. seen of heard by someone other than P

REPEATERS LIABILITY-same as original publisher, even if repeater names the source and says he doesn't think its true

B. CONSTITUTIONAL ISSUES

-under common law, even if D reasonably believed the statement to be true, he was still liable

-recent Supreme Ct cases say that 1st amendment eliminates cts right to impose strict liability for defamation


PUBLIC FIGURE-if P is a public figure, he can only recover if he proves 'actual malice':



1)D knew statement was false OR



2)D had reckless disregard for truth


PRIVATE FIGURE-P not constitutionally required to prove that D had actual malice

-cts can't impose strict liability if D is media, must prove D negligently didn't ascertain statements falsity




PRIVLEDGES

 ABSOLUTE-not defamation even if w/ actual malice or other bad motives






-during judicial or legislative proceedings






-govt. officials acting in furtherance of their job






-husband/wife






-publication w/ consent of P





QUALIFIED-conditional, but usually lost of D acts with malice

-protection of Ds interest (reporting to police you think P stole your car, even if you are wrong, so long as it was reasonable to think so)

-protection of recipient-(old boss to new boss)

-protection of public interest-
(reporting to police reasonable but mistaken suspicion)

-report of public proceedings-(D, newspaper, prints story about X calling P a crook during judicial hearings, D not liable b/c reporting on public proceedings)

-neutral reportage-a few cts have recognized that even if newspaper correctly and neutrally reports charges made by one against another, it will be protected if matter is of public interest, even if it turns about to be a false charge

ABUSE OF QUALIFIED PRIV.-excessive publication, priv abused if statement is made to persons whom publication is not reasonably necessary to protect the interest in question or if more damaging information is stated that is reasonably necessary

REMEDIES-P can recover for pecuniary losses(lost wages), humiliation, lost friendship, illness and sometimes punitive damages


-Public figure or matter of public interest, punitive damages only when actual malice found


-Private figure/matter-punitive damages may be granted even if P shows that D was only neg.


-P can get nominal damages even if just to 'clear his name'

RETRACTION-most states have retraction statues.


-some exempt D from liability of retraction publishes within certain period of time

-some grant P a right of response in news organizations, without providing that this eliminates Ps defamation action

X. COMMERCIAL TORTS

A. MISREPRESENTATION-P must prove:

1. representation was made

2. concerning presently existing material fact

3. which was false

4. which the representor:



a. knew to be false



b. made recklessly, knowing he had insufficient knowledge

5. for the purpose of inducing the other party to act upon it

6. the other party acting reasonably and in ignorance of the falsity

7. did rely upon the representation

8. and was thereby induced to act

9. to his injury and damage 



-DAMAGES must be actual harm



-out of pocket rule-what P gave up minus what he received (position prior to transaction)

-benefit-of-the-bargain rule-difference between what P received and what P would have received if misrepresentations were true (position after transaction)

-no emotional recovery, except some cts for fraud

-D who negligently supplies false info in the course of his biz, profession, employment, or transaction in which he has a pecuniary interest, P may be able to recover out of pocket AND consequential pecuniary damages

-in innocent misrepresentations, come cts only allow out of pocket only

ADAMS v GILLIG-developer got lady to sell him land next door b/c he said he would build residential on it,

he really wanted to build a garage on it, she sued for misrepresentation/fraud and won, the deed is destroyed, she gets land back w/ legal costs too

VULCAN METALS v SIMMONS MANUFACTURING-action in deciet-simmons misrepresented 2 things

1-efficiency of vacuum and 2-no attempt had been made to market the machines by Simmons


-ct threw out 1st claim b/c was parties in equal standing-biz 2 biz and buyer had used vacuum

-ct remanded on 2nd claim b/c machines had been marketed by simmons (about 60 sold)

-even though K said machines sold by party in 1st part(simmons) and party in 2nd part(national suction cleaner) have been engaged in the sale thereof, ct held that not to fulfill Ds duty of retraction



SWINTON v WHITINSVILLE SAVINGS BANK-termite in house, seller didn't say anything




-no liability for bare nondisclosure



INGAHARRO v BLANCHETTE-seller of house failed to disclose water supply problem to buyer




-there can be no finding of negligent misrepresentation by mere omission

-some cts hold duty to disclose when danger to property or life, concealed defect known to seller and unable to be known to the buyer upon reasonable inspection

-partial disclosure creates a duty for full disclosure

FACT/OPINION DIFFERENCE-under common law false fact actionable, false opinion not actionable

-modern approach creates many exceptions(e.g.when D implies there are no facts inconsistent w/ the opinion)

DERRY v PEEK-investor sued board of directors for fraud, he purchased stock b/c they told him they were

allowed to use mechanical trams, they weren't, it was an honest mistake

-a falsity will not lead to liability if it was honestly and reasonably thought to be true by the one who states it

INTERNATIONAL PRODUCTS v ERIE RR-when bailor asked bailee which building his goods would be

stored in and told them it was so he could get an ins. policy, they had a duty to speak correctly, even if it wasn't intentional, they were still liable for speaking negligently on present intention or failing to correct if intentions changed

Duty to speak correctly when:



-knowledge that info desired for serious purpose



-that recipient intends to rely upon it



-that if info false or erroneous recipient will be injured in person or property



-relationship of good faith

-duty to correct previous statements when circumstances change

-no duty from strangers, but duty w/ persons in K with

-this case generally accepted by American courts

JOHNSON v HEALY-builder sold house to buyer for $17k with cracked foundation but said "this house is

fine", house settled causing over $5k in damages, it would cost $27k to fix foundation, more than the value of the house

-ct held  XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

Reliance and Contributory Negligence

PELKEY v NORTON-D knowingly lied about age of trade in vehicle


-one guilty of fraud may not excuse his own wrongful acts by claiming contributory neg.  of one he defrauded

ELEMENTS OF DECEIT: 1-material representation




2-that is false

3-known to be false by representor or made w/ reckless disregard for truth




4-w/ intention is shall be acted upon




5-acted upon w/ damage

6-P must justifiably rely on the representation (subjective-can't rely on absurd representation)




7-P was induced to act upon the representations

8-P didn't know them to be false and by reasonable care couldn't have figured out falsity


-D not exempted when it is intentional misrepresentation even if P doesn't use reasonable care to ascertain truth

CORVA v US AUTO ASSOCIATION-ins. co misrepresented facts that lead to settlement, after 

being sued by P, ins. co

sued Ps lawyers claiming they had contributory neg. b.c they unjustifiably relied on ins. co during settlement negotiations

-ct says nothing about who wins claim of contributory neg., but does allow it to proceed as a matter of law

-when one relies on something unreasonably (what a normal person wouldn't rely on-objectively) he can possibly be held contributorily negligent for his acts



DOCTRINE OF AVOIDABLE CONSEQUENCES



XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX



Liability to 3rd persons:



ULTRAMARES v TOUCHE-P sued accountant for negligent misrepresentations and fraudulent 

misrepresentations

-accountants certified balance sheet based on what Stern Co. told them, said it was worth $1Mill, but it was really in debt

-ct says if accountant took a closer examination, deficiencies would be found

-P relied upon certificate & loaned $ to stern, who then went bankrupt, P lost $

-D reviewed the books negligently

-if D made a statement as true to their own knowledge when they had no knowledge on the subject, liability for fraud could ensue.

-Fraud includes the pretense of knowledge when there is no knowledge.

-To creditors and investors to whom the employer exhibits a certificate of audit, accountants owe a duty to make the certificate of audit without fraud, when there is notice in the circumstances of its making that the employer did not intend to keep the certificate of audit to himself.

-The expression of an opinion is to be subject to a warranty implied by law

-Even an opinion, especially an opinion by an expert, may be found to be fraudulent if the grounds supporting it are so flimsy as to lead to the conclusion that there was no genuine belief back of it

-Negligent words are not actionable unless they are uttered directly, with knowledge or notice that they will be acted on, to one to whom the speaker is bound by some relation of duty, arising out of public calling, contract or otherwise, to act with care if he acts at all. 

-A representation even though knowingly false does not constitute ground for an action of deceit unless made with the intent to be communicated to the persons or class of persons who act upon it to their prejudice

-knowledge that 3rd party will rely on accountants work not enough, accountants must be aware that:




1)reports used for a particular purpose




2)in furtherance of which a known party was intended to rely




3)accountant must have understanding of the parties reliance

FORSEEABLE RELIANCE RULE-some cts hold that as long as a accountant foresees that another will rely on its financial reports-support for this dissipating

RESTATMENT -followed by majority of cts says-one who in the course of biz dealings supplies false info is subject to liability if reliance on false statement was justifiable, if party fails to use reasonable care in obtaining or communicating the info



B. INTERFERENCE WITH BUSINESS RELATIONS take into account:




1-nature of actor's conduct-must be intentional & improper




2-actor's motive




3-interest of the other with which actor's conduct interferes




4-interests sought to be advanced by the actor

5-social interest in protecting freedom of action of the actor and the K interests of the other




6-proximity of actor's conduct to the interference




7-realtions between the parties

-allowed to interfere w/ K when K is against public policy (dancers so underpaid they had to prostitute)

-solicitation of clients from ex-law firm may be improper means b/c client lists are trade secrets

-can get damages for emotional harm, usually when harm particularly foreseeable, not just regular foreseeable



WILKINSON v POWE-P, milk deliverer, D milk processor

-processor unlawfully compelled farmers to breach K w/ milk deliverer by saying it wouldn't accept milk unless it picked it up itself, it sent 2 letters urging them to breach or else not have a place to sell their milk

-P entitled to value of milk route, which is a property right

KNICKERBOCKER ICE v GARDINER

-Knickerbocker Ice told Sumwalt to stop selling ice to Gardiner by breaching K, if Sumwalt wanted to keep receiving ice from Knockerbocker for its other customers

-Knockerbocker then sold ice to Gardiner directly at increased cost

-Knickerbocker liable for unlawful interference w/ business relations

TUTTLE v BUCK-D trying to kick barber out of town

-at common law there was a cause of action whenever one person did damage to another will fully, intentionally and w/o just cause or excuse.

-when a man starts an opposition biz, not for $ for himself, but even at a loss to himself for the sole purpose of driving out a competitor, he is liable in tort

-just lowering prices to get competitors customers not enough

(???what is an illegal boycott-think Hess secondary boycott???)

WAL-MART v STURGES-Wal-Mart told supermarket that if it bought the neighboring plot, Wal-Mart would relocate b/c t wanted to buy the neighboring plot to expand  (???if Wal-Mart didn't buy neighboring plot in reasonable time, can landowner sue based on 3rd party reliance?  b/c it was false???)

-Texas ct held that for P to be able to claim wrongful interference w/ prospective K, there must be an independent tort, it must be based on another tort (D physically threatens patrons of Ps store-assault)

-independent tort doesn't have to be proven, enough to only be actionable

-interference w/ existing K does not require independent tort, even a lawful means can constitute intent

BARKER v DENNIS BROWN REALTY-XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
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