PROPERTY OUTLINE-NOLAN-FALL 2003

I. NATURE OF PROPERTY AND POSSESION

A. PIERSON V POST-property in animals only acquired by occupancy, and pursuit along doesn't constitute occupancy or vest any right in the pursuer

B. real property rights are not absolute-public or private necessity may justify entry upon lands of another

C. THE CAPTURE DOCTRINE-unlimited to capture rights in a natural resources that is ferae 

naturea, including oil, water, gas and animals

Ferae naturae-moving at its own will in nature

Originally you were allowed to do anything on your own land, even if it harmed your neighbors land

Now limited by various and numerous statues & regs-fish catches, hunting licenses, water conservation laws, etc.

Killing animal,

Mortally wounding it, or
}=ownership

Capturing it

D. KEEBLE V HICKERINGILL-a violent or malicious act to a persons occupation, profession or livelihood gives rise to a cause of action (frightened birds in neighbors pond he used to make a living)

D. MULLET V BRADLEY-sealion case

(Wild animal, once captured, then escaped, reverted to ferae natural, captured again, belongs to new captor

(Animus revertendi-the intention to return-if animal always returns, he is still property of owner even if he escapes

E. STEPHENS V ALBERS-fox pelt case

If domesticated animal that acts in a wild manner escapes and taken as property by another who should have known animal was domesticated and property of another by mark, or otherwise, original owner still has title and can get damages for loss at hand of new possessor

F. CONTI V ASPCA-parrot case

(If domesticated animal escapes from true owner and is found by new owner, true owner has title to such animal

(Lost domesticated animal counts as a “lost good”

G. ANDERSON V BEECH AIRCRAFT CORP.-gas injected & captured again

(Anderson allowed to reclaim natural gas injected by Beech into gas reservoir b/c gas is ferae naturae

(once captured, then released and wild, can be captured by another (just like mullet v bradley sealion case)

-gas injected for storage in ground by one other than a public utility may be extracted by another whose land it migrated under

H. FINLEY V TEETER STONE-sink holes from mine on neighbors property

(Teeter was allowed to continue pumping “percolating waters” in it mine even though pumping caused subsidience and damage to finley’s land b/c mining considered a useful purpose

(American Rule-Reasonable Use Rule-if a landowner is using his land obstructs, diverts or removes percolating waters to the detriment of his neighbor, to escape liability, the activity or conduct causing such obstruction must be for some beneficial or useful  purpose generally relating to the land in which the waters are found

(English Rule-Absolute Ownership Rule-he who owns the land owns from the heavens to the center of the earth

(Surface waters and groundwater treated differently in water law

I. PEOPLE V WAITE-fish in navigable waterway

(Even if a landowner owns the bed of a stream, he cannot bring a trespass action against someone who ventures into that stream without going on his land if that stream is considered a navigable waterway

-people don't own water or fish going through stream if its navigable

J. ADIRONDACK LEAGUE CLUB V SIERRA CLUB

(Waterways are deemed public when they are navigable

(Navigable means at least most of the time, even seasonally, and allows for portage at certain points

(Commercial use strongly affects rivers navigability, and is one of the bases for granting navigable waters to the public domain

(Recreation fits into the commercial context, as times have changed and there is a valid recreation industry and many of the old industries that existed on navigable rivers have vanished with time

II. NATURE OF POSSESION; FINDERS RIGHTS, BAILMENTS

A. ARMORY V DELAMIRIE

(finder of chattel has superior title to all but the rightful owner

-even if boy wasn’t true owner, he has a superior right to possession compared to the jeweler

(since jeweler took stones out of ring unlawfully after ring was bailed to him by Armory, jeweler is to pay Armory for highest possible value of any stone of that size

(master jeweler is at fault even if apprentice actually stole stones-he owns the store, he is the boss, he is liable

(jus turti-can't use fact that P isn't true owner as a defense

(replevin-action for repossession of personal property wrongfully taken or writ granting the retaking of wrongfully taken personal property

(bailee-takes care of dog for owner

(bailor-owns dog and asks bailee to watch him

-chattel-moveable personal property

B. HANNA V PEEL-brooch in wall case

(a man does not posses a thing lying unattached on the surface of his land he does not know about or does not own, even though that thing is not possessed by someone else

(finder of such a thing has a right to possession, except to true owner

C. MCAVOY V MEDINA-barbershop purse

(the cause of a placement of a chattel bears in the decision as to who owns it and who may gain possession of it if it is not really lost, only misplaced or mistakenly left behind

(only the true owner may posses it, but shop owner should hold it as a bailment until the true owner returns

-MISPLACED GOODS-intentionally buried treasure considered bailment to landowner where treasure was buried

D. BARKER V BATES-timber washed ashore

(if someone trespasses onto your property to take something from it, in this case a tree, they owe you its value

(states own the land under tidal waters and everything below mean high tide

E. NY PERSONAL PROPERTY LAW SEC. 251-257

-property mislaid, abandoned or lost is officially lost after 6 months

-if you find lost property over $20, you have 10 days to turn it in to police or true owner

-after proscribed period, depending on its value, police must give it back to you

F. HURLEY V CITY OF NIAGARA FALLS-found $ in the wall

(when an independent contractor finds treasure in private home, he is entitled to it after returning it to police for a period of time so that they may find the true owner and they cannot

G. PEEL V ROTH HOTEL-ring non-delivery case

(it doesn’t matter if bailee doesn’t know true value of object, so long as they know what object they have

(if they fail to fulfill the bailment properly, they are liable for full value, even if they didn’t know the full value

(respondeat superior-employee/employer relationship-holds employer responsible for employees behavior

H. SAMPLES V GEARY-fur lost in coat pocket

(bailee should not be held liable for items concealed during bailment b/c there is no legal delivery if item is concealed

(party must accept bailment otherwise there is no ‘meeting of the minds’ or consent to the bailment by the bailee 

I. PAVESI V CAROLLO-non-delivery of stolen car

(bailee is not liable for theft by another of bailed chattel so long as bailee to reasonable care in protecting his premises form thefts

J. MORRIS V THRID AVE RAILROAD-gave lady's lost purse to stranger

(when a company regularly accepts bailments of lost goods, even though they are not required to do so by law, they become a bailee for hire and their clients expect that of them

(they must use reasonable care in returning the chattel to be held not-liable

K. THE WINKFILD CASE-mail ship sank

(the fact that postmaster did not own the parcels lost in the accident is not a defense for the party responsible to avoid liability to him, b/c he was the bailee of those parcels

(individual parcel owners could have sued shipping company

III. GIFTS OF PERSONAL PROPERTY

A. -gift-owner transfers property with intent of making gift

-transfer can be actual, orally, inferred from the circumstances or by instrument

-land can only be gifted in writing signed by donor


-intervivos gift is irrevocable unless express or implied power to revoke has been retained

-gift between people living in same household does not have to be removed from their common residence

-causa mortis gift is revocable if donor recovers

B. IRONS V SMALLPIECE-colts to son for hay

-in order to transfer property by causa mortis gift, there must either be a deed or instrument of gift or an actual delivery to the receiver of the gift

(action in trover-common law action for the recovery of damages for the conversion of personal property-damages usually value of property

(delivery of colts to son was required to fulfill fathers gift

(son didn’t bring the hay in time so there was no consideration, thus barring any claim of a contract existing

(intestate-someone who doesn’t leave a will

detinue-common law action for recovery of personal property wrongfully taken

(devisee-gets real property    devisor-give real property in will

(residuary legatee-gets remaining property not named in will

C. IN RE STEVENSONS ESTATE-key to safe deposit box

(owner must part with dominion and control for gift to be valid

(giving a key to a safe deposit box counts as giving up dominion and control

(giving key before death counts as a valid causa mortis gift

(just because key possessor didn’t go to box until after death doesn’t make the transfer invalid

(gift causa mortis- recovery of donor automatically revokes gift

(gift inter vivos-
intent-no matter if they live or die



delivery-given by instrument or actually



acceptance-assumed if it benefits donee

(donor-gave property   donee-received property

D. GARRISON V UNION TRUST-diamond ring gift loaned back to giver

(if someone gives you chattel via an inter vivos gift, you can bail them that chattel without giving up ownership in it

(you can give the a life estate in it as well and it shall be returned to your possession upon their death

(life estate-right to possession of real or personal property until death, with possession returning to the owner at that time

E. NEWELL V NORWICH BANK-diamond ring-guy didn’t die 1st time

-an intervivos gift maybe made w/ apprehension of death so long as the donor intends that the donee keeps the gift whether he lives or dies

(fear of imminent death does not automatically make a gift causa mortis

(a gift inter vivos can be bailed back to original owner from current owner

(branding livestock is the same as a deed

F. IN RE ESTATE OF SMITH-suicide checks were OK

(testamentary gift-transfers at the death of the donor (a will) must be in testators writing or signed by 2 witnesses

- in made in causa mortis, then valid, if made as promises for payment, then invalid
(to establish that a gift was causa mortis it must be shown


1) intended to make gift


2) apprehended death


3) gift was delivered


4) death actually occurred

G. INNES V POTTER-stock certificate for his daughter given to friend to hold on to until his death

-an irrevocable intervivos gift of personal property can be made by delivering the gift to a 3rd person who will deliver the gift to donee upon donors death

-donor must relinquish all rights in the gift, intend for the gift to take effect upon delivery to 3rd party

-beneficial enjoyment delayed until death, same applies to real property

H. GRUEN V GRUEN-dad left son painting by letter, but reserved a life estate for himself

-a valid intervivos gift may be made where the donor reserves a life estate and the donee never has physical possession until the donors death

-it was a constructive transfer, delivered by instrument (the letter) rather than physical delivery (you can't physically deliver chattel being kept in left estate)

IV. ADVERSE POSSESION-criteria-ContinuousOpen/notoriusActual/exlusiveClaimofrightHostileStatutory period

1)actual and exclusive


-possessor must posses all or part of land claimed to be held and hold it to the exclusion of others


-must be usually cultivated or improved OR protected by a substantial enclosure

2)hostile


-w/o owners permission

3)claim of right
-different standards:


objective standard-possessor acting as owner would (NY uses this one)


good faith standard-requires that possessor believes he owns the property (even though he's mistaken)


bad faith standard-requires that possessor knows he doesn't own it

4) open & notorious


-fly your flag, make it known to outsiders you are occupying premises

5)continuos


-use the property as others who owned it would (if its a summer cottage, only have to occupy in the summer)


-tacking-can transfer your adverse possession to others to complete statutory period


-break in possession makes you have to start over again, unless just a temporary intruder you fight off

6)for statutory period

-5-21 years (10 years in NY now)




-in most states public land can't be adversely possessed no matter what

-tolling statutes protect mentally ill and infants from adverse possession until disability is over

A. PRESCRIPTION -adverse possession of an easement-long continued use of property probably b/c of ancient ceremony of seisin, also b/c it takes root in your being and you naturally will fight not to have to give it up

-same criteria except doesn't have to be exclusive use and it doesn't have to be in good faith even in states that require that

B. GILLESPIE V DEW-absent landowner sues man who cut down trees on his land

-English law says if you are not in possession of you land, others can trespass upon it (b/c England was crowded)

- modern approach he who has title, though he has never had possession, may maintain an action in trespass against others (b/c landowners in US may live far from land they own and transit in 1827 was not convenient)

C. EWING V BURNETT-sandmining adverse possession

-title to land based on adverse possession may be obtained where the possessor performs acts of ownership for 21 yrs (Ohio). w/o interruption w/ the knowledge of the claimant

-acts of ownership include leasing property, keeping out trespassers, paying taxes, harvesting natural resources and allowing other to do the same for a fee 

D. RPAPL SEC. 501-551-adverse possession statue

-10 years in NY for adverse possession, may be inherited

-tenant with written lease adversely possesses after 10 yrs from expiration of lease

-tenant with oral lease, from 10 yrs after last payment

E. VAN VALKENBURGH V LUTZ-plot used as vegetable farm and for trailer home not adversely possessed

-title to a parcel may vest in an adverse possessor who occupies the parcel under a claim of right, protects the parcel w/ an enclosure, improves or cultivates the majority of the parcel, and maintains the state of affairs for the statutory period

-farmer didn't cultivate entire parcel or do it continuously

F. BIRNBAUM V BRODY-what is substantially enclosed and cultivation in NY?

-maintained grass, shrubbery & flowers, installed & maintained playground equip for kids-cutting grass was enough!

-chain link fence enclosure less than 3 ft in height in light of the property's nature & plaintiffs use

G. INHABITANTS OF SCHOOL DIST.#4 V BENSON-school house on adversely possessed land

-once adversely possessed, land cannot go back to original owner except by deed or reverse adverse possession

-just b/c the dumb school dist. employee took down shed, doesn't mean they give up the title to the land

H. RAY V BEACON HUDSON MOUNTAIN CORP.-summer cottage on industrial property

-continuous possession can be satisfied by seasonal use if the property is seasonal in nature (a summer cottage is usually only used in the summer) and also by dominion and control being evidenced year round (no trespassing signs, shrubbery, stone walls, door locks, utility hook ups, paying taxes

-fact that other buildings all dilapidated and one cottage not, evidence to landowner that this parcel was being maintained/possessed by another

I. O’KEEFE V SNYDER-action in replevin for return of o'keefe's stolen paintings

-discovery rule-requires injured party to use due diligence in finding their stolen good, cause of action accrues when injured party discovers, or should have discovered facts that form the basis of a cause of action

-stolen painting can no longer be possessed by adverse possession

-shifts emphasis from conduct of possessor to conduct of owner, owner can protect his rights by maintaining due diligence

V. INTELLECTUAL PROPERTY

A. COPYRIGHT elements:  1)collection/assembly of preexisting facts, materials, data




   2) selection/coordination of those materials




   3)creation of an original work by that coordination

-assures author right to original expression, but encourages other to build on work freely 

-fact/expression dichotomy-only compilers arrangement/selection will be copyrightable, not facts contained within

-usually lasts lifetime of creator plus 70 years

INFRINGMENT-elements  1)ownership of valid copyright




  2) copying of constituent elements of the work that are original

TRADEMARK- Lantham Act-any word, name symbol, device or combo thereof that carries a meaning used to ID goods

PATENT-on technology

RIGHT OF PUBLICITY-right of every person to control the use of his ID



-illegal to use ID of another to attract attention to a product or an advertisement



-doesn't apply to parody, news  or unauthorized biographies, only to commercial speech which is limited

FAIR USE DOCTRINE-copying movie at home for yourself is considered fair use

B. GUGGENHEIM FOUNDATION V LUBELL-reversed discovery due diligence requirement of O'Keefe v Snyder

-there is no duty of reasonable diligence imposed upon the true owners of stolen artwork for purposes of the statue of limitations in a replevin action

-art world in NY would become center for black market goods if burden placed on wronged true owner and not present possessor

C. SONGBYRD V ESTATE OF ALBERT GROSSMAN-music converted long ago, and converted from that copy

-conversion is not a continuing wrong in that every new act doesn't set off a new statue of limitations, statue runs form the original conversion act

D. ZACCHINI V SCRIPS HOWARD BROADCASTING-cannon ball performance on news in full

-1st and 14th amendments don't protect broadcaster when they broadcast performer's entire act w/o his consent

E. WHITE V SAMSUNG ELECTRONICS-a person's right of publicity may be usurped even if the offending use did not incorporate the person's likeness AND the right of publicity extends beyond the commercial use of the persons name and likeness to any appropriation of the person's ID (including funny robots)

F. ODDZON PRODUCTS V OXMAN-in order for an item to be registered as a sculptural work it must embody some creative authorship in its delineation or form

G. FEIST PUBLICATIONS V RURAL TELEPHONE CO.-copied phone book w/ slight changes OK

-to be copyrightable a work must be original and have at least some minimal degree of creativity, list of facts arranged in a different way are copyrightable and not infringement of original list of facts

H. QUALITEX V JACOBSEN PRODUCTS CO.-dry cleaners green copyrighted

-color alone may be registered as a trademark under Lantham Act when used so long public IDs product of that color as coming from a specific source, they rely on that color to determine good quality/trust of company

VI. COMMON LAW BACKGROUND TO ESTATES IN LAND

A. ownership interests-leasehold, fee simple, etc-usually carry right to possession

B. encumbrances/appurtenances- can be in form of mortgages, covenants, easements, licenses

C. tenant means "holder"

D. STATUTE OF USES-pusey horn acted as title deed to the land it could be heard from

in feudal times land was power for king-way of raising troops

in post feudal times, land was family wealth

domesday book-massive English survey 1086

 book pages 254-265XXXXXXXXX

TIMELINE OF EVENTS

1066 William the Conqueror



Battle of Hastings Saxon king battling Norman French led by William



Conquerors decided to take control over land by improving existing feudalism



Feudal system used to create a system of tenure “what type of tenure do you hold in the land”



Land holders given land  to reap benefit from in return for knights service



Socage-crops were provided to king later on as well-like a tax



Ceremonial & spiritual services provided to king-homage, etc.

1066-1250 Subinfeudation-land only given to those king trusted and in turn to those they trusted

{King}--->10/1400 lords---->mense lords---->farmers 

If you died, your land not necessarily given to your heirs.  If it was, they owned relief to higher lords.  You couldn’t sell your property either.

1215 Magna Carta - parliament

signed by barons meeting with the king, barons acknowledged kings rein supreme, but they wanted king to acknowledge they were important to govt. too.  It said govt could only take land for public purposes.  This was the first democratic document created in Anglo-Saxon history.

1290 Quia Emptores      Livery of Seisin

(Who purchases) – mense lords can actually now transfer or sell land to people of their choosing without permission from above



mostly through bartering, no cash at this time.

Ceremony of livery of seisin (delivery of seisin)  no paper or literacy so ceremony established to transfer land. Seisin-to seize. Law that ruled transfer of land is what held glue of govt and community together. 

13th century

copyholders(villains) could now go to manor hall (almost like town hall) and manorial court to complain about lord’s treatment of him.  They were not free, could not vote

rent paid…..redemption by purchase

1540 Statute of Wills     Devisability



devisees now allowed (land was now dividable)



transfer of land is exactly when person dies

1632 King Charles sold Maryland colony to Lord Baltimore



he took title by common socage, he pledged fealty (loyalty to king)

he also paid % of crops



Lord Baltimore may enfeoff others-
fee simple, life estate, for a term(lease)

1660 Statute of Tenures      socage ($)



every tenure in the land is one of socage($) in the form of crops or money 


1660 Statute of Frauds
trying to prevent fraudulent transfer of real property.  They now had paper and presses and pens, so they required written deeds.  This allows chain of titles to be traceable.  Now they could create fee simple absolute or life estate or leases (terms for years).

US-1700’s

Manors-manor was total property owned by lord

domain was the choice part he kept for himself, the rest worked by tenant laborers who eventually became copyholders (manor gave the copies of records)

Anti renters

Manors liquidated

Redemption by purchase

Ownership in state-escheat-if you abandon property or have no heirs land goes to the state

Manors become municipalities




People now own land allodially-without government granting it

But they still have responsibility to not harm public (think of enviro law)

VII. THE FEE SIMPLE

A. FEE SIMPLE ABSOLUTE-forever FSA

1. common law transfer was "to A and A's heirs" or "to A and his heirs"

2. modern approach is "to A in fee simple" or "to A"

3. "to As heirs" means only to his heirs, but not to A himself

B. DEFEASIBLE FEES-not subject to R.A.P.



1. fee simple determinable=grantor or his heirs automatically get it back



    Grantor retains “possibility of reverter”



Example language : A to B so long as....., A to B while....., A to B during the time...



2. fee simple on a condition subsequent=grantor or his heirs can opt to get it back

    Grantor retains “power of termination” (right of entry or reentry)

Example language: A to B  but if X then re-entry..., A to B on the condition that......, A to B provided....., A to B however, in the event that...


C. EXECUTORY INTERESTS SUBJECT TO R.A.P.

 Third party gets estate on conditional, it’s always automatic = fee simple subject to   

      
executory interest, third party has a remainder?????


D.  Condition precedent-when this happens, someone gets an interest

                    Condition subsequent-when this happens, someone’s interest it taken away

      Both always happen when there is a condition…

F. Reversion- interests retained by the grantor or his heirs-always vested

                   Remainder-interests transferred to the third party-can be vested or contingent
                  VESTED-certain to happen


    CONTINGENT-not certain to happen

future estate subject to condition precedent-created in favor of unborn or unascertained persons or named persons upon the occurrence of a uncertain event 

1. MATERIALS ON COMMON LAW ESTATES AND FUTURE INTESESTS

FREEHOLD ESTATES-there is seisin

F.S.A. 

Fee Tail

Life Estates

Fee simple Determ.

Fee Simple on Cond. Sub.

NON FREE HOLD ESTATES-no seisin


Term for Years


Periodic Tenancy


Tenancy at Will

FUTURE ESTATES


Vested Remainder

Contingent Remainder


Alternative Contingent Remainders


Springing Interests


Shifting Interests


Executory Interests

2. STATION ASSOCIATES V DARE COUNTY-the language in a deed will not be construed to constitute a condition subsequent unless the intention of the parties to create such a restriction upon the title is clearly manifested

-for condition subsequent to exist, it must specify that if condition doesn't happen estate will be defeated

-must mention  forfeiture or re-entry as well

3. RED HILL OUTING CLUB V HAMMOND-ski club-a deed containing a condition subsequent will be strictly construed to confine the determination of the intent to the face of the deed

-there was no breach of covenant b/c of failure to operate tow rope, covenant never said that specifically

4. RESTRAINST ON ALEINATION AND UNENFORCEABLE CONDITIONS

RULE IN SHELLEY'S CASE-OLD

-to a for life, then to A's heirs used to create life estate in A and contingent remainder to A's heirs.  

-Shelly's Case says A gets a fee simple absolute instead.



R.A.P.



DOCTRINE OF WORTHIER TITLE-OLD




-old common law, better for heirs to take title under Cannon's of Descent that through remainders

-so" O to A for life, remainder to O's heirs", would mean O gets the remainder and when A dies O has fee simple absolute 

RULE AGAINST SPRINING INTERESTS-hop from one place in time to another

RULE AGAINST SHIFTING INTERSTS-shift from one person to another in future

Both were not allowed under common law, but are allowed now

5. CITY OF PALM SPRINGS V LIVING DESERT RESERVE-when the purpose of taking a future interest is to permit the holder of the present interest to use the property in a manner violating the conditions under which the property was conveyed, the violation of those conditions is imminent and the taking is compensable

-reversionary interest not normally compensable takings, unless breach of condition is imminent

6. HILLER V COUNTY OF ANOKA-all private covenants, conditions, restrictions created by which the title or use of real prop. is affected, cease to be valid 30yrs after the date of the deed and may be disregarded

VIII. FUTURE INTERESTS & LIFE ESTATES

A. LIFE ESTATE

-in common law a transfer "to A" was only a life estate

-modern approach is "to A for life"

B. FUTURE INTERESTS

5 KINDS:



1) possibility of reverter

2) rights of entry

3) executory interest-usually contingent

4) reversions

5) remainders

C. NELSON V PARKER-a deed subject to a life estate in a 3rd person valid creates that life estate(father died, left son house, but subject to a life estate in father's widow-son wanted to kick widow out, ct says no)

D. IN RE ESTATE OF KINERT V PENN. DEPT OF REVENUE-the intention of the deceased is      the pole star of the will and the intention must be ascertained from looking at the whole will (woman left house to adopted sons)

E. IN RE ESTATE OF JACKSON-a life tenant must make ordinary repairs to avoid waste

F. HAUSMANN V HAUSMANN-failure to pay real estate taxes may give rise to an action in waste

G. THE TRUST & STATUTE OF USES 

Trust allows title to be split into legal title (held by trustee and equitable title (held by beneficiaries)

H. RULE AGAINST PERPETUITIES -lives in being plus 21yrs

-took modern form in 18th century

- NY adds gestation to it

-NY has savings clause reducing any age requirement to 21 years if it would otherwise violate the rule 

-NY also has rule that it will figure creator intended all contingency to occur if at all within 21 years from the date of the instrument

works on contingent remainders, executory interests and class gifts

-only destroys contingent remainder, executory interests or class gifts, whatever the interest was, it return to the grantor

-measurable lives-people alive at time will created plus those in gestation (alive but not born yet)

I. IN RE ESTATE OF ANDERSON-a person's will should be enforced so as to avoid clearly unintended consequences

-Anderson ct used a SAVINGS CLAUSES- cts reinterpret clauses to try to save clause

-WAIT N SEE-cts wait to see what happens b4 destroying conveyances

-ABOLITION OF ALL OR NOTHING

J. USES AND EXECUTORY INTERESTS

modern approach is to allow springing interests and shifting interests, now called executory interests

K. WILDENSTEIN V WALLIS-R.A.P. doesn't apply to future consignments or preemptive rights in personal property (right of first refusal to sell famous artwork)

L. SYMPHONY SPACE V PERGOLA PROPERTIES-damages are not recoverable when options to acquire real estate violate the Rule Against Perp

IX. LANDLORD & TENANT

A. estate at sufferance-when tenant stays longer than his lease allows, landlord can charge rent or bring an action in trespass

B. JAVINS V FIRST NATIONAL REALTY-tenant refused to pay rent when 1500 housing code violations existed in his apartment, landlord said he just provided estate, not warranty of its habitability, ct said no, that warranties are implied b/c of changed times from feudal era where only land itself counted for crops, this ct said housing code defined habitability

C. NYRPL SEC 235b & 235c-warranty of habitability for rented spaces

D. BLACKETT V OLANOFF-where a landlord permits conduct of 3rd persons which substantially impairs the right of quiet enjoyment of other tenants, it is constructive eviction 9landlord rented out restaurant downstairs to loud cabaret after renting upstairs to residential tenants)

E. PARK WEST MANAGEMENT V MITCHELL-landlord sued tenants for not paying rent, tenants refused to pay b/c landlord let building violate habitability requirements when worked went on strike refusing to pick up garbage, exterminate vermin, clean common areas, etc.

-warranty of habibatily of common areas implied in all leases, tenants got 10% reduction in rent for entire period

F. NYRPL SEC. 226b-right to sublease or assign in NY

G. KELLY V TRI CITIES BROADCASTING-an assignee who takes possession under an assignment w/o an express assumption of the lease is not bound by the contractual obligations of the lease

H. -2 different kinds of obligations  CONTRACTUAL and ESTATE

I. ASSUMPTION-

J. ASSIGNMENT-

K. LEFRAK V LAMBERT-a landlord must show he made reasonable good faith effort to mitigate his damages upon abandonment by tenant by attempting to rent the property for the remainder of the tenants term

-a landlord may recover the balance of rent due for the full term when a tenant abandons the lease

L. DAVIS V VIDAL-when a tenant conveys away his entire leasehold estate the assignee is now liable for all payments b/c assignee is in privity of estate and privity of K, but if he retains some reversionary interest, assignee must pay him and he must pay landlord

M. JULIAN V CHRISTOPHER-if a lease contains a silent consent clause, requiring tenant to get permission to sublease, landlord may not unreasonably deny him permission

X. CONCURRENT ESTATES AND MARITAL PROPERTY

A. tenancy in common-if no other form of ownership specified and more than one person has title, can transfer their interests independently during lifetime or at death

B. joint tenancy w/ right of survivorship-fully alienable during life, but not at death, at death portion of estate is absorbed by  other parties, each owns whole rather than fraction, can avoid the tax man this way at death

C. tenancy by the entirety-20 states including NY, only married couples, right of survivorship included, but to transfer during life, both parties must agree, different ways to apply it:

1) common law states-allow husbands creditor to attach to property subject to wife's right of survivorship

2)beneficial ownership states-NY/NJ-allows creditors of either spouse to attach to property via tenancy in common, subject to other spouses right of survivorship

3)immunization states-do not allow creditors of wither spouse to attach-Hawaii

D. community property-only married couples, same as tenancy by entirety, but can dispose of community property except land, household necessities and joint businesses, all profits go to community property, anything acquired during marriage is community property

-anything given to one spouse in not community property, but cts assume everything is unless specified

-anything owned by one b4 marriage is not community property, but cts assume it is so records must be kept 

-on death marriage dissolves, half community property to will, half to widow

-on divorce each gets ½ the community property roughly

E. all cotenants have right to possession in full, responsible for their share of maintenance

F. CONCURRENT OWNERSHIP-NOLON-woman dies leaving her land to three grandchildren, if it's a:

JOINT TENANCY-they all have an undivided 1/3 interest with right of survivorship

TENANCY IN COMMON-if one dies, their heir gets a 1/3 undivided interest

SEVERANCE OF JOINT TENANCY-if anyone of the grandchildren coveys to Curly their interest while alive, that interest become a tenancy in common

-if second grandkid dies, third kid gets 2/3 interest in tenancy in common with Curly


UNIFORM SURVIVORS ACT-if they all die at once, law presumes they all died before one and other


CURTSEY-if woman owned property, husband got life estate in it

DOWER-to prevent woman form being wards of the state, woman got a 1/3 life estate in any land owned by husband

NY EPTL 6-2.2- husband and wife that have property assumed to be tenancy in the entirety unless declared to be joint tenancy or tenancy in common, even if not really married but describing them to be it still counts

G. MARTIN V MARTIN-an ouster must amount to exclusive possession of the ENTIRE jointly held property

H. DOWNING V DOWNING-when a deed says "joint tenants" a joint tenancy is established

I. SAWADA V ENDO-tenancy-by-the-entirety property may not be reached by the creditors of either spouse in a XXXX state

J. ELKUS V ELKUS-the nature and extent of the contribution by the spouse seeking equitable distribution, rather than the nature of the other spouses career, should determine whether or not it is marital property

XI. SERVITUDES AND COMMON INTEREST COMMUNITIES

A. dominant parcel gets the benefit/servient parcel gets the burden

B. horizontal privity from original grantor to grantee/vertical privity passes to their heirs/assignees

C. COVENANTS

affirmative covenant-to do a positive act, must maintain a hedgerow-not favored by cts, especially NY

negative covenant-restricted from doing an act

appurtenant-pertinent to the land

in gross-no parcel of land benefited by covenant/easement (you can use my land to get to the beach even though you don't live here anymore)

in gross not enforceable as covenants/easements but possibly enforceable as a K

for a real cov. to be enforceable it must meet 3 criteria:


1)touch & concern the land


2)parties intended it to run w/ the land


3)privity of estate

XXXXXXXXXXXXXXXXXXmore notes form class XXXXXXXXXXXXXXXXXXXXXXXXXXXXX

D. CITIZENS V ANDERSON-7 llamas and winery in residential subdivision w/ covenants

-a later purchaser of land is deemed to agree to restriction that were recorded before the sale

E. MUND V ENGLISH-P claimed D had granted irrevocable license to use a well they built together on Ds property

F. when a licensee makes valuable improvements on the basis of a promise, the licensor will not be permitted to revoke the license

G. VAND SANDT V ROYSTER-underground sewage drain under Ps property

-when one utilizes part of his to benefit another it is a quasi-easement

-it was an implied easement b/c even though not in deed, buyer could reasonably expect such use to continue

-buyer has to have notice of quasi easement for it to count

H. MORREL V RICE-P has no road frontage, easement over Ds land is only way, ct found easement by necessity for any legal use (including more than single family home and including utilities 

I. TNC V CONGEL-deed from one company to the next said "so long as this used as a quarry, BufferLands to be kept in natural state, for the benefit of neighbors not in deed, covenant also enforceable by TNC", neighbors sued to enforce covenant to keep Bufferlands wild, lower ct said they were stranger to the deed, Appellate Div of NY said they weren't b/c NY law says an owner of neighboring land who the covenant was clearly intended to benefit, may enforce it as a third party despite any privity of estate

J. ESTATE OF THOMPSON V WADE-waterfront and road front parcels previously owned by same guy, when he sold roadfront land to D he reserved easement for himself to get to road, public used it to get to the river, it was an easement in gross, after he died, it dissperared, b/c everyone else was a "stranger to the deed"

K. GOULDING V COOK-when an encroachment is not for public use, it may not be justified at all

only place legally required cesspool could go was on neighbors triangle of land

trial ct granted easement for cesspool at a price agreeable to the parties, cesspool was built

supreme ct reversed-cesspool to be removed and damages to be paid to neighbor

L. NEPONSIT PROPERTY OWNERS ASSN. V EMIGRANT BANK

property owners assns. can enforce affirmative covenants when it touches the land

-an annual maintenance fee to repair common facilities touches the land of all properties since it effects their value

M. EAGLE ENTERPRISES V GROSS-deed said eagle had to provide water to gross and gross had to pay for use of eagles well, gross built his own well and refused to pay eagle, they sued and lost the ct found this to be a personal K with previous owner rather than a covenant, it was an affirmative cov. so not enforced

-a promise to do an act contained in a deed is not binding upon subsequent grantees unless 1)intention of original party is clear, 2)privity of estate exists, 3)covenants touches/concerns the land

N. DAVIDSON BROTHERS V KATZ & SONS-supermarket restriction on property sold to rug dealer

-a cov may be so contrary to public interest that it is unreasonable and unenforceable (poor people needed food store w/in walking distance for health, abandoned store would further hurt poor downtown area-found in statues & research)

O. RHUE V CHEYENNE HOMES-Spanish style house barred from subdivision b/c it would diminish property values

-restrictive cov requiring approval by historic committee are enforceable so long as the committee's decision is not arbitrary and capricious-it must be reasonable, in good faith and in harmony w/ intent of covenant (2 protect prop value)

P. RICK V WEST-developer tried to put hospital in residential land he had sold w/ residential only restrictive cov-denied by ct

-restrictive cov may not b removed on the application of the developer where purchasers have relied on the restrictions and where there is no change in the character in the community

XII. THE MODERN REAL ESTATE TRANSACTION

A. lawyer usually does advice, representation and drafting, closing costs are VERY high, K from lender usually prepared by lender's lawyer, getting title insurance, survey, loans, termite inspections, walk thru, etc.

B. NY GEN OBLIG LAW SEC 5-703-must use a deed in writing to convey anything related to property except wills and leases for less than a year

C. ANATOMY OF A CLOSING-a parties meet to finalize deal, exchange $ for deed, finalize mortgage & title ins & survey

CONTRACT to sell real property-in writing thru K

may contain conditions, w/ shed, lights, shades, date valid till, subject to getting mortgage and house passing inspection-executory-if conditions met, then binding and you must go to closing

-K may state 'as is', delegate risk of loss, subject to...

CONVEYANCE of real property-in writing, thru deed


-if K term to be put in deed, must say in K "this term shall survive closing"


-may contain warranties, but only a newly built home has to (RPAL 251-warranty that it's fit for habitation)


-statues define terms like right to convey, freedom from encumbrances etc.


-sellers make warranties


-buyers follow covenants

-seller & broker can have an oral K in most states


exclusive listing, multiple listing, open listing

-Disclosure Act-pay $500 or write out disclosure form, even if you don't write on disclosure form, you are still liable for items you failed to disclose if they are a problem, can still sell the property 'as is'

-doesn't apply to coops, condos and new homes

must disclose: age, termites, roof/basement leaks, structural defects, plumbing/electrical defects, toxic/petro spills, location in floodplain, asbestos/lead

-silence by seller OK, and if she doesn't speak it must be truthful and whole issue

-seller can't conceal things normally discoverable (painting over water leaks)

D. IN RE CONDUCT OF BAER-failure to make full disclosure on conflict of interest subjects an attny to sanctions-can't represent both parties unless you tell both the situation, its potential harm and they understand it

E. TRISTAMS LANDING V WAIT-a seller has no obligation to pay brokers commission unless the sale is actually commensurated

F. CONTRACT OF SALE-usually contains period of time for parties to agree within, conditions(purchaser must get satisfactory mortgage, get a valid inspection, etc.), purchase price, etc.

G. STAMBOVSKY V ACKLEY-haunted house-when a condition created by the seller materially impairs value of property and is unlikely to be discoverable by buyer, nondisclosure constitutes a basis for an action in equity

H. IS CAVEAT EMPTOR STILL VIABLE-not in NY and CAL.-seller doesn't have to say anything, but if he does it must be in full and truthful, he does have to say things unknowable to buyer that substantially effect value of house (like poltergeists in Stambovsky case)

I. SECHREST V SAFIOL-a clause in a sales K permitting the buyer to terminate if he is unable to procure certain conditions(mortgage) creates an implied obligation that he will use good faith efforts to procure those conditions

J. RPL SECS. 240-244, 251,253-deals with warrantys, covenants of encumbrances, quite enjoyment, covs. are not implied, etc

K. BRYANT V WILLISON-when a K places the risk of loss on the vendor, the purchaser may recover the down payment

L. DEEDS

-Habendum clause- the part of a deed expressing what sort of interest being conferred and what conditions may be required (in the blank space)

-may contain warranties, but only a newly built home has to (RPAL 251-warranty that it's fit for habitation)

-statues define terms like right to convey, freedom from encumbrances ,etc.

-sellers make warranties


-buyers follow covenants

general warranty deed- grantor warrants title against defects arising before and during time grantor was connected with land

special warranty deed-grantor warrants title against defects arising out of time during his association with land, but not before that


quit claim deed-grantor warrants nothing, merely transfers title grantor has, if any


-in NY warranties generally supplemented or replaced by title insurance

latent defect-normally discoverable by buyer, responsibility of buyer to disclose

patent defect-discoverable by buyer (hole in the wall) no responsibility of seller to disclose

M. SEYMOUR V EVANS-covenant against encumbrances-violation of a subdivision ordinance breaches a cov. against encumb. only when a violation already exists at the time of conveyance

-encumbrances include servitudes, liens/charges against the land and present or future estates carved out of the estate conveyed

-land use regulation that acts similar to a restrictive cov. is not an encumbrance, b/c it applies to all land in a region and can easily be investigated by purchaser prior to purchase

-covenant of quite enjoyment-assures grantee that his quite possession or enjoyment will not be disrupted by the grantor or by anyone with paramount title

N. SHELLY V KRAEMER-covenants against public policy will not be enforced-racial discrimination

XIII. THE RECORDING SYSTEM

A. COMMON LAW-first in time, first in right

B. grantor/grantee index-recorded by  both last names

C. tract index-section/lot block

D. combo of tract and grantee index uses tract down to block then uses last names

E. none of these formats tracks land by descent or devisee

F. NOTICE -Massachusetts-protects bona fide purchaser whether he records first or not

G. RACE-NOTICE-Michigan-protects bona fide purchaser only when he records first

H. bona fide purchaser is one in good faith, didn't have notice, constructive, actual or inquiry that land was owned by another

I. RPL SEC. 290-291 NYS Recording Act-race notice stateXXXXXXXXXXXXXXX????

J. RYCZOWSKI V CHELSEA TITLE-power line easement recorded b4 man owned land easement was on-he owned equitable title

-an instrument executed by an owner which is recorded prior to acquisition or after relinquishment of title is outside the chain of title

-title co not usually liable for instrument located outside chain of title

K. MORSE V CURTIS-if a purchaser, upon examining the registry, finds a conveyance from the owner of the land to his grantor, which gives the grantor a perfect record title, the purchaser is entitled to rely upon such title and is not required to search the records further to see if there is any prior unrecorded deed to the owner

L. RPL SEC. 345 -must re register covenants and land use restriction (condition subsequents, right of reentry, etc every XX years, whatever statute proscribes, usually every 30 years

M. BUFFALO ACADEMY V BOEHM-a purchaser of a lot which formed part of a larger tract is not charged with notice of restrictive covenants contained in a prior deed form the same grantor to any other lot or parcel of the same general tract, even though the deed is recorded and by its terms applies to all other lots

-restrictive covenants applied strictly to those who are trying to enforce them

-any title with a covenant on it is considered burdened, not clean

-landowner only bound by restrictions appearing in his deed

N. SANBORN V MCLEAN-doctrine of reciprocal negative easements-if the owner of 2 or more lots, which are situated as to bear relation 2 each other, sells one w/ restrictions which are of benefit of land retained, during the period of restraint, the owner of the lot or lots retained can do nothing forbidden to the owner of the lot sold (if he can't build a gas station, neither can you)

O. BOTHIN V CALIFORNIA TITLE-if a title insurance policy exempts 1)tenure of present occupants, 2)instruments not show on public record, can't sue title insurer over completed adverse possession.  Purchaser could have seen it himself or had a survey done.  He did see property and paid $ for what he saw-he got his expectation.

XIV. LAND USE REGULATION AND ITS CONSTITUTIONAL LIMITS

A. nuisance must be substantial

B. coming to the nuisance-party that comes to the nuisance is barred from enjoining it or seeking damages form it, now usually only applied when parties of equal strength, ordinary homeowner that came to the nuisance can still sue

C. nature of the neighborhood-determines reasonableness of use-odorous pig farm more likely to be unreasonable in residential area than rural area

D. CLARK V WAMBOLD-pre existing pig pens not a nuisance, a nuisance is a condition that materially interferes with the enjoyment of another's premises or materially impairs their use by people of ordinary sensibilities, not just annoys them

E. MITHCEL V HINES-existing pigpens that increased # of pigs and feed pigs garbage spread over property enjoined from operating in a residential neighborhood, detriment to health need not be shown for a private nuisance, no other way to operate large scale garbage fed piggery so enjoined from doing it at all

F. BOOMER V ATLANTIC CEMENT-trial ct refused to grant injunction to property owners injured by cement plant, but did allow for successive damages actions against cement plant in order to promote innovation in pollution technology, although an injunction can be granted when there is great economic disparity between effect of injunction and effect of the nuisance, if the practical effect is to close the production plant, the ct will condition on equitable grounds the delay of the injunction so long as D pays damages continuously

-cts don't want to use private suits to decide large, complicated matters of public policy

G. SPUR INDUSTRIES V DEL WEBB DEVELOPMENT-subdivision built next to cattle feed lot sought to close it down b/c of nuisance, land use changes and what is acceptable also changes, but developer must pay for moving/shutting down expenses for farmer

H. ARTICLE V-double jeopardy, due process, takings-limits federal action

I. ARTICLE XIV-equal protection, no STATE shall make/enforce laws depriving citizens of life, lib, prop.

J. VILLAGE OF EUCLID V AMBER REALTY-Euclidean Zoning-looks like big squares of same section zoning

-ct held that a zoning ordinance, as a valid exercise of police power, will only be held unconstitutional where its provisions are clearly arbitrary and unreasonable, having no substantial relation to the public health, safety, morals or general welfare

K. NECTOW V CITY OF CAMBRIDGE-depravation of due process b/c Euclidean zoning as applied to nectow's land deprived it of any value, it was a regulatory taking that required compensation

-arbitrary and capricious can be applied to the decision making process or the law itself

L. BELLE TERRE V BORASS-stonybrook kids renting got kicked out of belle terre

-supreme ct found that zoning law requiring no more than two unrelated people live together was constitutional b/c protection of family values, less traffic, quite were legitimate govt interests

-Marhsall's dissent was that the law went about protecting the interests in the wrong way and discriminated based on lifestyle choice, which is constitutionally protected-if they didn't want noise, have a noise ordinance

M. BERMAN V PARKER-ct said quality of life govt can regulate for includes spiritual, physical, aesthetic, monetary, clean, spacious, beautiful, healthy, well balanced and carefully patrolled

N. PENN CENTRAL V NEW YORK-challenging designation of grand central as historic site b/c wanted to build a 50 story building

-in determining whether a particular action has affected a taking, the ct focuses both on the character of the action and the parcel as a whole

-didn't take away their ability to make money, wasn't even a final action b/c developer never even submitted plans for city to vote on

O. FIRST ENGLISH LUTHERAN v COUNTY OF LA- church property flooded b/c of upstream forest degradation due to govt. and then blocked off for development after flooding w/o compensation-called temporary period

-a landowner who claims that his property has been taken by a land-use regulation may recover damages for the time before it is finally determined that the regulation constituted a taking under the JUST COMPENSATION CLAUSE of 5th AMEND.

P. LUCAS V SOUTH CAROLINA COASTAL COUNCIL

-takings can include physical invasions, no matter how minute, loss of all economic value and when there is no legit public interest behind the regulation

-a state need not compensate a landowner when a regulation deprives land of all economically beneficial use if the proscribed use interests were not part of his title to begin with

Q. TAHOE CASE-32 month moratorium not a taking, b/c not unreasonable long, no compensation required

R. SUN BEACH REAL ESTATE V EAST HAMPTON-developer sued town when he didn't get him preliminary plat approval in 45 days after submission

-SEQRA required DEIS to be completed prior to preliminary plat approval, takes longer than 45 days to complete it, to have a hearing on it and then to vote on it

-ct found that when 2 laws contradict, ct must find a  way to meld them w/ legislatures intent taken into account

-SEQRA intent overrides speedy development approvals

-preliminary plat application is not complete until DEIS prepared, meeting to approve it and plat hearing should be held in combo w/in 45 days

S. doctrine of inverse condemnation-when govt effectively takes land with proper eminent domain proceedings

T. STANDARD ZONING ENABLING ACT- 
§261-nys authorized towns to do zoning

§263 zoning shall be in conformance with comprehensive plan

§276 application for subdivision must have hearing w/ 45 days from submission to planning dept by developer, town must take action w/ 45 days otherwise automatically approved (modified by SEQRA)


ultravires-outside of the authority

