***International Law***

NATURE, SOURCES AND EVIDENCES OF INTERNATIONAL LAW

Types of International Law 

1. Written Law - treaties, UN Charter, protocol, International Agreements binding upon signatories 

2. General International Law/Common Law - Customary Law: generally accepted in the international community, universally obligatory, evolves over time, must be well-settled without disagreement and recognized by states. 

· state practice

· opinio juris (recognized as binding) 

3. General Rules of Law – law of civilized nations, ex: good faith, res ipsa, consideration in contracts

4. Municipal court decisions and scholarly teachings 

International law applies to everyone

The SS Lotus: International law governs relations between independent states. It comes from generally accepted usage accepted as the principle of law and state’s free will expressed in conventions. 

Tel-Oren, et al v. Libyan Arab Republic – Survivors of an Isreali bus attack are seeking damages. They are suing the PLO and other organizations 

Rule: International law applies only to recognized states, not private individuals. Organizations are not state actors, only state actors can be brought to international court 

Restatement Foreign Relations Law §101 

International law consists of rules and principles of general application dealing with the conduct of states and of international organizations and with their relations inter se, as well as with some of their relations with persons.

Part II – Persons under International Law 

The principle persons under international law are states. However, international law and agreements recognize individuals as actors and may be held liable for offenses such as piracy, war crimes or genocide. 

Alien Tort Statute, 28 U.S.C. § 1350
The district courts shall have original jurisdiction of any civil action by an alien for a tort only, committed in violation of the law of nations or a treaty of the United States.

Any tort 

Kardic v. Karadzic - (s are victims are torture, genocide. Appeal case dismissal because ( is a state actor and can not be sued under the Alien Tort Act.

Rule: Modernly, certain forms of conduct can apply to individuals acting on behalf of the state. Crimes such as genocide, and war crimes violated the law of nations. 

Numerberg – expands human rights under international law 

Filartiga v. Pena-Irala - (s appeal dismissal of case, lower court does not recognize torture as an international law crime. 

Rule: Just because torture is not written law, looking at state practice, treaties etc. it is clear that deliberate torture violates universally accepted norms of international law.

CUSTOMARY INTERNATIONAL LAW

· a general practice of accepted law 

· general patterns of actions aka state practice 51% of relevant countries- what the people do 

· widely accepted aka opinio juris – expectations generally shared that something is legally relevant or appropriate – what the people think

· General acceptance of super majority of affected states and nations 

· Jurist recognition of practices as binding 

Evidence of establishing a custom 

· executive orders

· treaties 

· municipal court decisions

· resolutions from international bodies 

· quasi legislation 

· constitutions 

· public statements from officials 

· scholarly writings 

The Scotia, Supreme US 1871 – British and US ships collided in the high seas, the question is which law should be used. 

Rule: Customary law applies in the absence of a treaty or established international law. In this case the law of the high seas applies. 

The Paquette Habana Supreme 1900- US captures 2 fishing vessels from Cuba during the Spanish American war and sold them as war prizes.

Rule: Where there is no treaty, and no controlling executive or legislative act or judicial decision then customary law can be used. Must first look for these things before customary law can be used. 

In this case the Supreme Court found that customary international law forbids fishing ships to be captured.

Rodriguez Hernandez v. Wilkinson US 1980- ( a Cuban citizen applies for a writ of habeas corpus for being indefinitely detained

Rule: The indeterminate detention without charges does not violate the US constitution or statutory law, but it does violate international law. International law is part of US law.

If it a violation of both custom and treaty you can bring an action even though there is no statute. 

Garcia-Mir v. Meese US 1986- Cuban refugees are indefinitely detained, and are raising a due process claim. 

Rule: Public international law is only controlling when there is no treaty, no controlling executive order, legislative act or judicial decision. 

Note: This court interprets The Paquette Habana to hold: Executive-created “law” that is inconsistent w/ international law is a “controlling” executive act. Executive order can supercede international law, not looking at whether the executive order violates international law. 

This is an incorrect interpretation!

CUSTOM & SOFT LAW

UN general assembly and Security Council resolutions and the Alien Tort Claims Act 

UN Resolutions 

General Assembly initiates studies and makes recommendations, no power to legislate.

Security Council makes binding decisions and initiates sanctions.

The UN Charter is the supreme law of the land, if ratified by the US – US v. Steinberg 

Forti v. Suarez Mason I, US 1987 - (s sue Argentine General for torture murder, and prolonged arbitrary detention. The Courts finds subject matter jurisdiction under both the Alien Tort Stat and 28 U.S.C. § 1331.  However, the CT agrees that not all of the alleged claims constitute “ international torts” cognizable under 28 U.S.C. § 1350. The court dismisses w/ prejudice the claims for causing disappearances and  cruel, inhuman, or degrading treatment – torture. 

Rule: The ATA provides a cause of action for international common law torts as long as the tort is in violation of the law of nations. The international tort must be definable, universally condemned and obligatory. Torture, prolonged detention. 

Forti v. Suarez Mason II- (s appeal the decision that causing disappearance and cruel and inhumane detention are not customarily prohibited. The court reinstates causing disappearance into the complaint. 

Rule: To establish the existence of a universal, definable and obligatory international norm ( must establish that there is a general recognition among states that the practice is prohibited. 

In this case, cruel and inhumane detentions are subjective and lack universality. Under ATA the tort must be have a binding universal consensus in the international community.

Sosa v. Alvarez US 2004- ( Mexican national acquitted of murder after being abducted and transported to the United States to face prosecution, brought action under Alien Tort Statute (ATS) and Federal Tort Claims Act (FTCA) against United States, Drug Enforcement Agency (DEA) agents, former Mexican policeman, and Mexican civilians, alleging that his abduction violated his civil rights.

Rule: When deciding whether alleged norm of international law is sufficiently definite that violation thereof will support cause of action, in absence of any treaty, or of any controlling executive or legislative act or judicial decision, must resort to the customary international law.

There is no cause of action under ATA. Single illegal detention, of less than one day violated no norm of customary international law so well defined as to support creation of cause of action that district court could hear under the ATA.

Restatement evidence proving a custom

TREATIES!!!

Vienna Convention 

Article 2

Treaty means an international agreement concluded between states in written form and governed by international law

Article 18 

A state is obligated to refrain from acts, which would defeat the object and purpose of the treaty 

Article 26 

Every treaty in force is binding upon the parties to it and must be performed by them in good faith 

Article 31 Interpreting Treaties 

1. A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in light of its object and purpose. Plain meaning 

2. The context for the purpose of the interpretation of a treaty shall compromise, in addition to the text, including its preamble and annexes

a) any agreement relating to the treaty which was made between all parties in connexion with the conclusion of the treaty 

b) any instrument which was made by one or more parties in connection to the treaty and accepted by the other parties as an instrument related to the treaty 

3. There should be taken into account together with the context:

a) any subsequent agreement made between the parties regarding the interpretation of the treaty or the application of it’s provisions

b) any subsequent practice between the parties regarding its interpretation 

c) any relevant rules of international law applicable in relation between the parties 

Article 32

Supplemental interpretation if after using article 31 the meaning is 

a) ambigious or obscure 

b) leads to a result which is manifestly absurd or unreasonable 

this can include legislative history, drafting, travaux preparatoires

UN Restatement Article 103 If there is a conflict between the UN Charter and international agreements, the UN Charter prevails. 

Hierarchy of Norms 

1. Jus Cogens – preemptory norms. A fundamental norm to the international community, naturally and historically. Can not be objected to. Ex: pact sunt servanda, apartheid 

Vienna Article 53 – a treaty can not conflict with a preemptory norm 

Article 64 – if a new preemptory norm comes in any treaty that conflicts is void

2. UN Charter and Security Council Resolutions 

3. Customary Laws and Treaties (customs are usually above treaties since they are always changing)

Exceptions when treaties may be heirarchy– amendments to treaties, article 103 UN Charter 

Sale v. Haitian Centers Council, Supreme 1993- President orders the Coast Guard to return Haitians to Haiti without determining if they are refugees. Haiti claims this is in violation of the Immigration and Nationality Act §243?

Rule: Court looks at Negotiating History. Neither § 243 nor Article 33 of the United Nations Protocol Relating to the Status of Refugees applies to action taken by the Coast Guard on the high seas, outside US territory/statute only applies to refugees that were actually in US territory. Looks at the travaeux

Executive order – treaty 

Reservations to Treaties 

Vienna Article 2, 19, 20 

· a unilateral statement made by a state when signing or ratifying a treaty whereby it purports to exclude or modify the legal effect of certain provisions of the treaty in their application to that state

· a condition 

· a rejection of part of the treaty 

· other states must accept it 

· can not conflict with the purpose of the treaty  (look at the preamble/travaux to find out the purpose)

Approaches to looking and interpreting treaties 

· plain meaning- extradition – textual 

· Intent of parties-  text + traveaux if text is vague. 

· teleological – general purpose. Circumstances surrounding the treaty and the subsequent actions of the treaty.  

General Principles of Jus Cogens 

Vienna Article 53 

A treaty is void if at the time of it’s conclusion, it conflicts with a peremptory norm of general international law. A peremptory norm is a norm accepted and recognized by the international community of states as whole as a norm from which no derogation is permitted and which can be modified only by a subsequent norm of general international law having that same character. 

Article 64

If a new peremptory norm of general international law emerges, any existing treaty which is in conflict with that norm becomes void and terminates 

Restatement of foreign relations law §702

A state violates international law if, as a matter of state policy it practices, encourages, or condones 

a) genocide

b) slavery or slave trade 

c) the murder or causing disappearance of individuals

d) torture or other inhumane treatment or punishment

e) prolonged arbitrary detention 

f) systematic racial discrimination 

g) a consistent pattern of gross violations of internationally recognized human rights 

n) not all human rights are peremptory norms, a – f are though 

· Persistent Objector Rule y’all!

· A state that persistently objects while the law/treaty is still in development is not bound by the law. A state that enters the international system after a practice has ripened into a rule of international law is bound by that rule. “a principle of customary law is not binding on a state that declares its dissent from the principle during its development.”

Crimes Against Humanity

· Committed by the state internally, crimes against a country’s own citizens. Widespread systematic attack against any civilian population must be in furtherance of state or organizational policy. 

· war crimes are crimes involved in a war against one or more states article 8

The Prosecutor v. Dusko Tadic ICTY 1995 -  ( is convicted of crimes against humanity in Yugoslavia, he appeals claiming that the court does not have jurisdiction over internal crimes. 

Rule: Individual criminal responsibility under international law attaches to offenses committed during internal armed conflict. Crimes against humanity are subject to international law. 

Article 41 – Security Council has power to make a court 

Prosecutor v. Tadic ICTY Appeals- ( claims lack of jurisdiction, and the UN does not have the authority to create the Security Council. Court holds that Article 41 gives the Security Council the power to take measures not involving force.

Rule: Crimes against humanity do not require a connection between international armed conflicts. The international court can hear internal conflicts that are not armed. 

Restatement of foreign relations law §404

There is universal jurisdiction over customary law. There is universal jurisdiction for crimes such as piracy, slave trade, law of the sea, terrorism 

ICC – Rome Statute 

Article 7 Crimes Against Humanity

1. means any of the following when committed as part of a widespread or systematic attack directed against the civilian population with knowledge of the attack

a) murder

b) extermination 

c) enslavement 

d) deportation or forcible transfer of population 

e) imprisonment or other severe deprivation of physical liberty 

f) torture 

g) rape, sexual slavery, enforced prostitution, forced pregnancy, enforced sterilization or any other kind of sexual violence 

h) persecution against any identifiable group or collectively on political, racial, ethnic, cultural, religious, gender

i) enforced disappearance 

j) apartheid 

k) other inhumane acts of similar characteristics 

7.2 a

Attack directed against any civilian population means a course of conduct involving the multiple commission of acts in 7.1 against any civilian population pursuant to or in furtherance of state or organizational policy 

Article 8

The court shall have jurisdiction of war crimes. 

Treaty Interpretation

1. textual plain meaning, statutory analysis 

2. intent of the parties – how do you know what the intent of the parties is? Look at the text + travaux

3. teleological- general purpose analysis 

International law as applied in National Domestic Courts 

How can you enforce a treaty? 

· legislature can act 

· executive can advise the judiciary (amicus brief) 
· the courts can directly enforce a treaty 

Self Executing Treaties 

· does not apply to customary law

· most countries have self executing treaties 
· mandatory, definite language, negative treaty obligations 
· all treaties are presumptively self-executing 
How do you know if a treaty is non-self executing?

1. Contractual kinds of bases for non-self executing treaties or treaty terms.

· strongly applies that subsequent legislation is required

· If a treaty says it is non-self executing then it is!!

· Treaty says it can not be invoked in court

2. Separation of Powers bases for non-self executing treaties or treaty terms

· Political questions – would it embarrass a coordinate branch of government?

· Invade an other branch’s delegated authority?

· indefiniteness and not specificity and not mandatoriness 

The Doctrine of Non-Self Executing Treaties 

· A treaty that needs legislation to be enacted, or has indefinite terms, lack of mandatory language, or specific language.

· Also look to see if there’s express language in the treaty making it non self-executing.

· A treaty must be executed in order to be used in court
· Separation of powers: Political Question
Are treaties self executing, you ask?

Restatement- all treaties are self-executing unless the language specifically states that execution is needed.

Ware v. Hylton- there is a conflict between a treaty that requires the US to repay debts to the British and a state law of VA that declared no debts needed to be paid to the British 

Rule: The treaty prevails over contrary state law. A treaty is the supreme law of the land Article VI Constitution. Presumption that treaty is self-executing.

If there is language in a treaty in which you can infer that substantive rights are being created US courts shall provide judicial recourse. 

Foster – shall be ratified, thus the presumed meaning of the treaty is shall be ratified in the future. Vauge. 

 Owings v. Norwood’s Lessee, Supreme 1809- Whenever a right grows out of or is protected by a treaty it is sanctioned against all the laws and judicial decisions of the states. People with issues under a treaty should have their case heard by a national tribunal 

Lessee of Pollard’s Heirs v. Kibbe- Treaties have the same effect as a congressional act and are equal to the constitution

Edye v. Robertson- A treaty is a law of the land as an act of Congress, whenever its provisions prescribe a rule by which the rights of the private citizen may be determined. 

Baldwin v. Franks- A treaty can operate by its own force without the aid from Congress especially when it declares the rights and privileges which the citizens or subjects of each nation may enjoy

People of Saipan v. US Dept of Interior 9th Circuit 1974- (s are citizens of Saipan and are challenging the lease of the Continental Airlines hotel. 

Rule: Classic Self-Executing Case. Saipan has standing to bring this action, since the international agreement is acting as there constitution. 

Sei Fujii v. State of Cali, 1952 - ( challenges CA property act claiming that it is racist claiming that it is in violation of the UN Charter.  The Act states that Japanese nationals can not own land in CA or become a citizen. 

Rule:  Classic Non Self Executing. A treaty does not supercede a law which is inconsistent with it unless the treaty is self executing. These articles of the charter are not self executing not definite or clearly self executing. Look at the intent of the parties, the language-definiteness, the circumstances surrounding its execution.

Shall Promote – too indefinite

TREATIES CONFLICTING WITH STATUTES

Treaties must be broadly construed

If possible construe the conflicting statute and treaty together

If you can not reconcile then apply the later in time rule. 

A treaty is the supreme law of the land and is binding in state and federal court – Maiorano v. Baltimore & Ohio RR 

Asakura v. Seattle Supreme 1924- Challenge of a Seattle ordinance allowing only citizens to get a business ordinance. Is this conflicting with a treaty that states Japanese Americans have the liberty to carry on trade?
Rule: Treaty language is definite and mandatory, it is self-executing. Since the statute and treaty are in conflict, the treaty prevails. 

Oyama v. Cali Supreme 1948- CA statute forbids aliens who were not eligible for US citizenship the right to own land. The court struck down the statute holding that the US could not be faithful to the UN Charter if it allowed such discriminatory laws. 

Zschering v. Miller, Supreme 1968 –Oregon law does not allow non-citizens to claim estates. Does this conflict with the treaty of friendship with Germany?

Rule: Statutes can not intrude into foreign affairs. Where laws conflict with a treaty they must bow to the federal policy, even in the absence of a treaty a state’s policy may disturb foreign relations .

Tayyari v. New Mexico State University 1980- University passes a motion that does not allow students from Iran to return to school unless the hostages are released in Iran. The court holds that the university’s actions are preempted by federal control.

Rule: Not every state action which adversely affects aliens is preempted by federal authority however it is dependent on conflict with federal power and federal actions. Foreign affairs case.

Review…

Rendering a treaty to be non self executing 

A. In the Nature of Contract 

1) The treaty says it may not be invoked in court

2) Implementation clause 
3) Reservation – says a treaty term is non-self executing, it is non-self executing
B. Separation of Powers 

1) Political Question 

a) Would judicial action embarrass a coordinate branch of government?

Executive prerogative invaded, PLO ordering arbitration

b) Indefiniteness – specificity 

Conflicts with Federal Statutes

When there is an unavoidable clash between an international treaty and the U.S. Const., U.S. cts apply the Const., domestically even though such action places the U.S. in violation of international law at the international level.  Although supportive dictum appears in merely one case, the same pertains with respect to customary international law.
If there is a conflict between a treaty and the constitution, attempt to follow both. 

Cook v. US Supreme 1933- a British ship is discovered and seized. There is a question as to whether the tariff law applies or the Treaty, which modified that act. Tariff 1922 Conflicting treaty 1930 

Rule: Treaty applies. 

Later in time rule – treaty was later so it is in effect 

Supremacy clause- treaties, federal statutes and the constitution are supreme. 
Executive Agreements Conflicting with Statutes 

United States v. Guy Capps- Statue requiring that the US can buy table stock potatoes is conflicting with an executive agreement that forbids potatoes to be purchased for use of table stock. 

Rule: Congress alone has the power to regulate foreign commerce. Other branches can not exercise this power through executive agreements. The executive agreement must be authorized by Congress, in this case it is invalid.

Commerce clause 

South African Airways v. Dole 1987- The Anti Aparthied Act terminated flights from US to South Africa. This conflicts with the Federal Aviation Act. 

Rule: If a federal statute and a treaty are construed consistently and this frustrates their purposes, they can not be construed together. Executive agreements, not as good as treaties cannot trump a statute. 

US v. PLO 1988- The ATA requires the PLO office to be shut down, this conflicts with the UN Headquarters Agreement which permits the PLO office. The court holds that the UN agreement supercedes the ATA. 

Rule: The UN Headquarters agreement is definite, mandatory and specific. It can not be reconciled with that ATA. The ATA does not mention the headquarters agreement thus it is inapplicable to the agreement. The ATA does not manifest Congress’ intent to abrogate the UN agreement. Both can stand. Just because a statute is made later, does not mean it supercedes the UN Treaty, there must be intent! 

Vienna Convention 

Article 49/50/51

Void and voidable treaties 

SELF DEFENSE AND HUMANITARIAN LAW 

UN Charter 

Article 2

3. All members shall settle their international disputes by peaceful means in such a manner that international peace and security and justice are not endangered

4. All members shall refrain in their international relations from the threat or use of force against the territorial integrity or political independence of any state, or in any other manner inconsistent with the purposes of the UN.

Article 51 

Nothing in the Charter shall impair the inherent right of individual or collection self-defence if an armed attack occurs against a member of the UN, until the Security Council has taken measures necessary to maintain international peace and security. 

Measures taken by Members in the exercise of this right of self-defence shall be immediately reported to the Security Council and shall not in any way affect the authority and responsibility of the Security Council under the present charter to take any time such action as it deems necessary in order to maintain or restore international peace and security. 

The Security Council Composition 

Article 23 

1. The Security Council consists of 15 members. China, France, Union of Soviet Socialist Republics, The UK of Great Britain and Northern Ireland, and the United States. The General Assembly shall elect 10 other members of the UN to be non-permanent members.

2. The non-permanent members of the Security Council shall be elected for a term of 2 years. 

Action with Respect to Threats to the Peace. Breaches of Peace or Acts of Aggression

Article 39 

The Security Council shall determine the existence of any threat to the peace, breach of the pace or act of aggression and shall make recommendations to decide what measures should be taken in accordance with Articles 41 and 42 to maintain or restore international peace and security. 

General Assembly Resolution on the Definition of Aggression 

Article 2 

The first use of armed force by a state in contravention of the Charter shall constitute prima facie evidence of an act of aggression 

Article 3
these are acts of aggression 

a) an invasion or attack by another state

b) bombardment by the armed forces of a state against the territory of another state

c) blockade of ports 

d) an attack on the air or sea fleets 

· Nicaragua v. US  - read!

Rule: No attack by El Salvador, so US is in violation 

Anticipatory Self-Defense
When can you use force in the absence of force being used against you? (art. 51)

· imminence of attack

· necessity 

· exhaustion of peaceful measures 

· proportionality 

This is the test of anticipatory self-defense 

Under the UN Charter you can only use force

· Security council authorization 

· Self defense 

· Force can be used to protect nationals. Self-defense is not a broad idea. Killing president in Iraq, self-defense can be used. 

· Caroline case- only case on record about anticipatory self defense 

· Sometimes we can relax the imminence requirement if the threat is nuclear

Humanitarian Intervention

When you can use force 

Cassessi 7 requirements 

1. sever hr breaches 

2. central authority can not end it 

3. sc did not do anything 

4. all peaceful aves have been exhausted 

5. support of majority 

6. armed force is limited 

7. action must yeild to the collection force of the un 

The conduct of warfare, how much force?

How to treat the captured people?
Why should we be able to use force without UN approval?

Armed force can be justified without Security Council approval for

· crimes against humanity 

· gross and egregious breaches of human rights 

· all peaceful avenues have been explored 

· Security Council actions can be vetoed by the 5 permanent states. 1 country can stop an action

Why should countries not be able to go around the UN?

· abuse of discretion

· humanitarian intervention is subjective

· Should the invading country need the other’s consent?

Nuremberg 

Case Study On Kosovo 

NATO used military force with out Security Council approval, claiming humanitarian intervention

Case Concerning the Legality of the Use of Force – Yugoslavia v. Beligum 

Did NATO violate Article 2 & 4 of the Charter?

No- Request for the Indication of Provisional Measures (I.C.J. 1999)

[

Holding: The Court [I.C.J.[ is open to the State parties to its Statute (Art. 35).  Only State parties to the Statute are allowed to bring cases before the Ct. It th/f follows, that the FRY, not being a Member of the U.N. and thus not a State party to the Statute of the CT, has no standing before the Ct as an applicant State.

· The UN Charter plain text does not allow intervention without Security Council consent unless it is in self-defense! 

· Article 21 

· Is allowing humanitarian intervention opening up a Pandora’s box?

Humanitarian Law Governing the Conduct of Warfare: The 1977 First Protocol to the Geneva Conventions of 1949, Other Conventions, and the Rome Statute of the ICC  

Can a country act consistently with international law once it committed warfare?

What can’t a combat state do when fighting?

· can not target the civilian population

· Principle of discrimination must discriminate between civilian and military targets. A military target includes factories or places that support the military 

· proportionality rule

War crimes

ICC Rome Statute Article 8(2)(b)(iv)  

· The modern view states that civilian and military targets must be distinguished. Civilian targets can not be targeted.

· Intentional 

· Knowledge that the attack will cause incidental loss of life or injury (recklessness and negligence are not criminal under the ICC) 

· That is clearly excessive 

“Intentionally launching an attack in the knowledge that such an attack will cause incidental loss of life or injury to civilians or damage to civilian objects or widespread, long-term and severe damage to the natural environment which would be clearly excessive in relation to the concrete and direct overall military advantage anticipated”

(v) Attacking or bombarding that which is not a military objective

· Proportionality Rule 

Look at the military advantage and balance it against the loss of civilian life. How much does the proportionality test protect civilians?

· Geneva Convention 

Article 48 – basic rule 

In order to ensure respect for and protection of the civilian population and civilian objects, the parties to the conflict shall at all times distinguish between the civilian population and the combatants and between civilian objects and military objectives and accordingly shall direct their operations only against military objects. 

Article 51 

Protection of the Civilian Population 

The civilian population and individual civilians shall enjoy general protection against dangers arising from military operations. To give effect to this protection the following rules, shall be observed in all circumstances…

Indiscriminate attacks are prohibited 

Attacks against the civilian population or civilians by way of reprisal are prohibited

Movement shall not be directed at civilians in order to shield military objectives 

Article 52

2) Attacks limited to military objective 

How about attacking a country’s electricity? Debatable 

Dual use objective – roads

Treachery

5) Rule of proportionality balancing test – has to be egregious. 

Bombing a village to kill one solider 

Article 35

· widespread

· severe 

· long term damage 

Rome Statute is limited to natural persons, not states. 

The Geneva Conventions of 1949, Military Commissions and Indefinite Detainment of Taliban & Al Qaeda Members 

How must a military force treat individuals captured in war?

Geneva Convention 1949 

Non-self executing because of separation of powers issue

Article 4

Prisoners of War  

(1) Members of the armed forces of a party to the conflict as well as members of militias or volunteer corps forming part of such armed forces 

(2) Members of other militias and members of other volunteer corps including those of organized resistance movements, belonging to a party to the conflict and operating in or outside their own territory, even if this territory is occupied, provided that they meet the following 4 requirements 

a) that being commanded by a person responsible for his subordinates

b) that having a fixed distinctive sign recognizable at a distance

c) carries arms openly

d) Conducts their operations in accordance to the laws and customs of war. 

Article 5 

Beginning and end of application 

Should any doubt be arise as to whether persons having committed a belligerent act and having fallen into the hands of the enemy, belong to any of the categories enumerated in Article 4, such persons shall enjoy the protection of the present Convention until such time as their status has been determined by a competent tribunal. 

· Does the Taliban fall under pow?

· Could be armed forces 

· Does not conduct acts within the law and does not have a uniform

· However, they can gain protection under article 5

· Did the Bush Administration violate Article 5?

It can be argued that there is no doubt that the Tailban are not pows. 

If there was a violation, what remedies for this and Abu Garabi?

· court 

· tarnished reputation for human rights 

· inflamed Islamic world against US 

· lessened credibility

Article 13 

How to treat a pow

· humanely treated

· protected against acts of violence

· no physical or mental torture – art. 17

· if you violate it

· ICC can judge you

· tarnished international reputation 

· military 

ICCPR 

Article 4 

1. In time of public emergency which threatens the life of the nation and the existence which is officially proclaimed the parties of this may take measures derogating from their obligations under the ICCPR to the extent strictly required by the existence of the exigencies of the circumstances provided that such measures are not inconsistent with other obligations and are not discriminatory. 

Article 14

1. All persons shall be equal before courts and tribunals and be entitled to competent, fair and public hearings by an independent, competent and impartial tribunal established by law 

3.  Those charged criminally shall be entitled to the following minimum  guarantees

a) informed of crime

b) counsel 

c) tried without undue delay 

d) defend himself

e) witnesses 

f) interpreter 

g) no self incrimination 

Hamdi v. Rumsfeld Supreme 2004

US Citizen being held as an enemy combatant indefinitely

Rule​: It is within Congressional power to detain enemy combatants but due process demands that a citizen held in the US as an enemy combatant have a meaningful opportunity to contest his status. Detainee must receive notice of the factual basis for his classification and an opportunity to rebut it before a neutral decision-maker. 

Violates of customary international law to detain him arbitrarily. There is a separation of powers issue. 

MILITARY TRIBUNALS 

Ex Parte Quirin (Supreme 1942)

German born, lives in US, has US citizenship, but was part of the German army.  US wants to try him in a military tribunal instead of a civil trial by jury as required by the 6th ad. 

Rule- The president has the authority as Commander in Chief to create a military tribunal 

Military tribunals are limited to law of war aka humanitarian law. 

War Crimes Act of 1996 

a) offense- whoever inside or outside the US commits a grave breach of the Geneva Convention in any of the circumstances in (b) shall by fined under this title or imprisoned for life or any term of years or both and if death results, to the victim shall also be subject to the penalty of death 

b) circumstance – a member of the armed forces of the US or a US national 

c) Grave breach of the Geneva Convention means the conduct defined as in any international convention relating to the laws of or any protocol to any such convention to which the US is a party.

Arguments in Favor of Military Tribunals 

· sensitive information 

· evidence procedures (no hearsay) 

· juries 

· security 

· usually used for war crimes – WWII 

Against Military Tribunals 

· Undermine the rule of law 

· Not neutral or independent ( unfair
· Undermines confidence of US 

· May lead other countries to treat our citizens this way in the future 

· Undermine separation of powers- officers are answerable to the president and secretary of defense

· Demonstrates a commitment to human rights 

US is a party to the Geneva Convention not the ICC 

The Mofo International Criminal Court 

· crimes against humanity 

· war crimes 

Created after the genocide convention. 

There are 2 adhoc courts ICTY and ICTR – set up by the Security Council with limited jurisdiction.

2 tracks of the ICC jurisdiction 

1. security council issue – creates binding obligations on all states 

2. individual crimes/countries by the ICC prosecutor

how does it work – doctrine complimentary

Pro ICC 

· complimentary. State must have tried to prosecute

· SC resolutions can exempt US from ICC

· Ad hoc tribunals are inefficient and inexpensive

· Prosecutor can not indict w/o approval from ICC 3 Judge Chamber 

· Creation of universal norms 

· Deterrent to international crimes, without having to go through SC 

· SC is inadequate sometimes – can not create tribunals for everyone 

· There is a 3 part appeals process

· May avoid reasons to deploy troops 

· Binds norms of cooperation and law enforcement 

· US can put judges on 

· High mens rea standards 

Anti ICC 

· unfair prosecutions 

· politically motivated prosecutions to US service members 

· future amendments might become overly broad 

· US excpetionalism 

· Rouge overzealous prosecutor 

· Truth commissions will not occur 

· In conflict with the UN SC – puts itself above it 

· Vague statements in the ICC Rome Statute 

· Powerless and ineffectual 

· Justice is not the best outcome in international cases 

· Violates article 35 Vienna Convention 

· Separation of powers issue – prosecutor is appointed by the executive 

Supremacy clause UN Charter article 103

Reid v. Covert Supreme 1957- ( killed her husband outside of the US, a Sargent. She was tried in a military court. 
Rule: Civilians can not be constitutionally tried by military authorities. This is in violation of the 6th and 5th ad. Treaties must be consistent with US constitution. US constitution is higher. Jury trials.

Extradition 

To render fugitives to justice where they have committed a crime or were imprisoned and escaped to another state. Legal surrender of a fugitive to the jurisdiction of another state, country, or government for trial. Cooperative agreement to prosecution 

Trying to gain personal jurisdiction over an individual who is currently in another state. 

· controlled by treaties not customary international law 

· usually self executing/mandatory definite language. 

Requested State aka Asylum State- the state that is asked for the fugitve 

Requesting State – state that is asking for the fugitive

What crimes are extraditable? 

· enumerated crimes 

· meet dual criminality requirement

· need probable cause 

Rauscher – person has a right to assert his rights under a theory of 3rd party beneficiary, there is a right to challenge the conviction. Whatever right the state has this is transferred to the individual. 

The state has the choice.

· Doctrine of Specialty- a nation that receives a criminal ( pursuant to an extradition treaty may try ( only for those offenses for which the other nation granted extradition. Person can only be charged for the crime that they are extradited for.

· both countries must have it as an offense 

· at least one year in prison

· dual criminality 

· derivative right – individual’s right is derived from the state’s treaty rights

Washington v. Pang Supreme 1997- ( is charged in the US with 4 counts of murder and arson. Brazil grants extradition only for the arson count. 

Rule- A waiver can not be implied, consent must be expressly stated. Specialty doctrine generally prohibits a requesting state from prosecuting an extraditee for an offense other than the one which surrender was made. 

Exceptions to Extradition

· Political Offense 

· Pure political- aimed directly at the government- treason, espionage, and sedition. Do not involve private parties. They are not extraditable. 

· Relative Political – common crimes committed in connection with a political act, politically motivated or in a political context. 

· Does not apply to terrorism and piracy

· Rarely ever used

· Potential political question – courts do not want to step on the toes of the executive without looking human rights  

Political offense test

1) Anglo American incidence test 

· the occurrence of an uprising or other violent political disturbance at the time of the charged offense 

· a charged offense that is incidental to in the course of or in furtherance of the uprising

· can not extend outside of the border of the country you want to overthrow

Doherty – pg 540 -exception does not protect bombing public places and acts that transcend international law, violations of the Geneva Convention

Quinn v. Robinson 9TH CIR- UK seeks ( for murder of a police officer and conspiring to blow up a building in London. District court held that ( could not be extradited because of political offense exception. 

Rule- Political offenses are exempt, but in this case the exception can not be given since the acts were committed in England and the uprising was in Northern Ireland. The Political offense exception applies only to people rising up in their own land against the gov’t of that land. 

· Doctrine of Non Inquiry – there is a presumption of non-inquiry

· Court in requested state doesn’t inquire as to the legitimacy of the judicial process of the requesting state.

· Court approaches as a rebuttable presumption, that the other state’s judicial system is fair/competent/D can resist extradition if he shows treatment in requesting state would ‘shock the conscience’/then court should engage in inquiry.

· Always be aware of potential separation of powers issue here/domestic court passing judgment on another state’s judicial system/interfering in their sovereign affairs.
For 

· judiciary ensuring executive not abusing power 

Against 

· could violate comity 

· is a political question 

EXCEPTION…shock the conscience 

Ahmad v. Wigen- ( attacked a civilan bus and claims he should not be extradited because he would not be treated fairly in Israel. 

Rule: The test for refusing to extradite is a very high standard, it must shock the conscience. General unfairness is not enough. 

Why should we inquire?

· ( deserves protections the same as our citizens

· we don’t want to subject our citizens to abuse 

· courts can be more neutral than the executive branch

· Under Soering these factors can be considered when determining the severity of ill treatment

· all circumstances of the case

· nature and context of treatment

· punishment 

· manner and method of execution 

· duration

· physical and mental effects

· sex and age

· health of victim

This case was reversed by the 2nd Circuit as a political question. 

Extraterritorial jurisdiction 

5 Bases of Jurisdiction over extraterritorial crimes under International Law

1. Territorial – jurisdiction is based on the place where the offense is committed.

Subjective

Objective  

2. National – jurisdiction is based on the nationality of the offender 

3. Protective – jurisdiction is based on whether the national interest is injured – national security. Objective 

4. Universal – jurisdiction is conferred in any forum that obtains physical custody of the perpetrator of certain offenses considered particularly heinous and harmful to humanity. Like pirates, crimes against human rights.

5. Passive personal – jurisdiction based on the nationality of the victim ( (this is the weakest basis)

Restatement 

§432

Measures in Aid of Enforcement of Criminal Law

1) a state may enforce its criminal law within its own territory through the use of police, investigative forces  provided that 

a) the law being enforced is within the state’s jurisdiction to prescribe

b) the procedures are consistent with state’s obligations under human rights

2) The state’s law enforcement officers can exercise functions in the territory of another state only with the consent of the other state

Rule of Male Captus, bene detentus – absent protest from other states they will 

try person brought before their courts through irregular means even though an abduction from another state in violation of international law

Section 433

the us can excerise their jurisdiction with the consent of the other state and within US laws.

Commodity Future Trading Commission v. Nahas - ( Brazilian citizen is served in Brazil to appear and produce documents in the US. Court holds that the US does not have the jurisdiction to do so.

Rule: Unless Congress says there is an extraterritorial effect on statutes, the basic rule is that there is not. 

An intrusion on the sovereignty of another nation should be avoided unless it is expressly mandated by Congress. 

Abductions 

A fugitive should not be able to escape trial because he was brought into the jurisdiction of the prosecuting state illegally. 

Mala Captus Bene Detentus – once the court has possession over the accused, there is jurisdiction over the person. 

US v. Toscanino- ( Italian citizen appeals his conviction claiming he was brought into the US illegally. 

Rule: Due Process requires the court to divert itself of jurisdiction over a ( where it has been required as a result of the government’s deliberate, unnecessary and unreasonable invasion of the accused’s constitutional rights. 

The court should decline jurisdiction over a ( whose presence has been secured by force or fraud.

· Ker – abducted in violation of extradition treaty with Peru. The court rules that due process was not violated. It is limited to fair trial concerns, not a treaty violation. 

· Eichmann kidnappings – UNSC condemned the kidnapping and required the Isreali government to make reparations to Argentina who was holding him in accordance with the UN and International Law 

· UN Charter does not allow state sponsored abductions 

State sponsored kidnappings violate the UN Charter and International Law 

US v. Alvarez-Machain - ( a Mexican citizen, charged with murdering a DEA agent was kidnapped and brought to the US where he was arrested. Court holds that this did not violate the extradition treaty since the treaty does not say that a state can not kidnap and abduct (s. 

Rule: The extradition treaty only prohibits gaining ( presence by means other than what is set forth in the treaty. Treaty allows gaining ( presence by other means that are not specifically mentioned. 

Countermeasures aka Reprisals!

Reprisal: acts of self help by the injured state, acts in retaliation for acts contrary to international law on the part of the offending state, which have remained unaddressed after a demand for amends. 

Reprisals are illegal unless they are based on the previous act contraty to international law. 

Only legitimate if they have been preceded by an unsuccessful demand for redress.

· limited by humanitarian concerns

· good faith 
· must be proportionate 

Reprisals are permissible now, consistent with the UN Charter 

ILC Convention on State Responsibility, Articles on Countermeasures (reprisals)

Article 30 

Countermeasures in respect of an internationally wrongful act 

The wrongfulness of an act that is not in conformity with an obligation of that state towards another state is precluded if the act constitutes a mesaure legitimate under international law against that other state, in consequence of an internationally wrongful act of that other state. 

Countermeasures 

Article 47 

Countermeasures by an Injured States

1. For the purposes of the present articles, the taking of countermeasures means that an injured state does not comply with one or more of its obligations towards a state which has committed an internationally wrongful act in order to induce it to comply with its obligations under articles 41 –46 as long as it has not complied with those obligations as necessary in the light of its response to the demands of the injured state that it do so. 

2. The taking of a countermeasure is subject to the conditions and restrictions set out in articles 48-50 

3. Where a countermeasure against a state which has committed an internationally wrongful act involves a breach of an obligation towards a third state, such a bach can not be justified as against the 3rd state. 

Restrictions 

Article 48 

1. state must negotiate first 

2. injured party must do settlement dispute under Part III

3. conducted in good faith 

4. obligation to suspend countermeasures ends when the state which has committed the wrongful act fails to honour a request or order from the settlement dispute. 

Article 49 

Must be proportional

Article 50 

Prohibited Countermeasures 

Injured state shall not resort to countermeasures to 

(a) the threat or use of force prohibited by the UN Charter 

(b) extreme economic or political coercion designed to endanger the territorial integrity or political independence of the state which has committed the intentionally wrong act 

(c) any conduct which infringes the inviolability of diplomatic or consular agents, premises or documents 

(d) conduct that derogates basic human rights or 

(e) other conduct in contravention of a jus cogen of general international law

The Death Penalty & International Law!

Vienna Convention Article 36 (1) 

a) nationals shall have the same freedom with respect to communication and access to consular officers

b) the said authorities shall inform the person concerned without delay of his rights 

The Optional Protocol 

Article I 

Disputes arising under the Vienna Convention shall be settled in the ICJ

UN Charter Article 94

1. Each member of the UN undertakes to comply with the decisions of the ICJ in any case to which it is a party

Article 31

1. A treaty shall be interpreted in good faith and inaccordance with the ordinary meaning in light of its object and purpose 

2. The context of the purpose of the interpretation of the treaty shall compromise in addition to the text, preamble, and annexes :

a) any agreement relating to the treaty

b) instrument realted to the treaty 

3. There shall be taken into account together 

(a) any subsequent agreement made with the treaties regarding the interpretation 

(b) subsequent practice of the treaties

(c) relevant rules of international law 

4. Special meaning shall be given if so intended 

Article 32 Supplementary Means of Interpretation 

· prepartatory work, circumstances of the conclusion when 

a) leaving the meaning ambigous or obscure

b) leads to a result which is unreasonable or absurd. 

Breard v. Greene – ( is charged with murder and sentenced to death. Attorneys fail to give competent counsel. US fails to inform him of his right to notify the counsel of his arrest, conviction and sentence. The court denied habeas corpus, certiorari, and leave to file a bill of complaint to petitioners, inmate, foreign sovereign, and consul general, who sought to overturn petitioner inmate's murder conviction and death sentence.

Rule: Although under Vienna an individual has actionable rights, these rights can be defaulted when not pursued in the state courts. The AEDPA limits the individual’s rights under Vienna.  

Could be a political question – can the judiciary tell the executive not to execute (?

Anti-Terrorism and Effective Death Penalty Act – Habeas petitioner alleging he is held in violation of US treaties as a general rule shall not be afforded an evidentiary hearing if he has failed to develop the factual basis of the claim in state court proceedings. 

Tige Rule- ( can not raise a claim in federal court if that same claim was not first presented in state court. Procedural Default Rule.

US v. Mexico – 

Interpreting article 36 

Without delay does not mean immediately following arrest, but the US should have notified (. Leaves it up to the US to decide to review or reconsider sentences. Clemency proceedings are not enough  

Later in time rule

The Charmain-Betsy Rule – the procedural doctrine of the forum state should be interpreted consistently with international law. 

Foreign Sovereign Immunity 

(most litigated international law issue in the US) 

· shields foreign sovereigns from the jurisdictional reach of munipal courts on the theory that to implead the foreign could upset the friendly relations of the states involved.

Foreign Sovereign Immunities Act FSIA 

Subject to exisiting international agreements to which the US is a party at the time of the enactment of the act, a foreign state shall be immune from the jurisdiction of the courts of the US and the states except as provided in the Act

A foreign state – an agency or instrumentality of a foreign state

FSIA does not preclude the state dept from filing with a court to suggest granting sovereign immunity

Other exceptions…

§1605

a) 1) 

· foreign state waives its immunity 

· implict 

· explicit 

Current Head of State Immunity

· comity based

This is recognized because of

· reciprocity 

· sovereign equality of states – self determination 

· avoiding interference in internal affairs 

· performance of official duties

Lafontant v. Aristide- recognized head of state arrests (’s husband in suspicion of plotting a coup. He is killed while in detention. 

Rule: A recognized head of state is absolutely immune from personal jurisdiction in US courts unless that immunity has been waived by statute or that gov’t. 

- defacto military gov’ts are not immune only state recognize gov’ts

Former Head of State 

No immunity from the US courts to adjudicate claims arising out of their acts while in office. Do not enjoy immunity 

Pinochet – Extradition ( former head of Chile for crimes committed in Chile while he was the head of state.

Rule: Immunity if the act was committed within the head of state’s official duties Former head of states enjoy limited immunity ratione materiae. Not ratione personae – complete immunity public and private acts.

Ultravives?

Immunities of Diplomats, Consuls and International Organizations 

Diplomats and consuls enjoy sovereign immunity. 

Diplomats have more privileges

· Principles of Invioability 

Diplomats can not be subject to ordinary criminal, civil, or administrative processed in the receiving state unless… the immunity is waived or of they commit international crimes

· Persona Non Grata – very rare requires diplomat’s departure

US Restatement of the Foreign Relations Law §464

A diplomat is immune from 

1. the exercise by the receiving state of a jurisdiction to prescribe in respect of acts or omissions in the exercise if the agent’s official functions, as well s from other regulation that would be incompatible with the agent’s diplomatic status 

2. arrest, detention, criminal process and in general civil process in the receiving state

NY City problem page 674

Mayor has a plan to crack down on parking violations committed by diplomats 

A case in 1996 involved 2 diplomats from Belarus and Russia who had a violent encounter with the NYPD over a parked car with diplomatic plates 

The implementation of this policy was delayed because of UN objections of conflicts with the Headquarters Agreement 

Does the proposal conflict with article 31 of the 1961 convention?

US v. Iran- Hostage case. Iran does not protect US diplomats and consuls in the embassay.

Iran is in violation of the Vienna Convention 

Article 22 requires Iran to protect the premises of the mission against any intrusion or damage and to prevent any disturbance of its peace or impairment of its dignity 

Article 29 

Forbids any arrest or detention of a diplomatic agent and any attack on his person, freedom or dignity 

Article 25/26

Concerning the facilities for the performance of functions, freedom of movement and communications for diplomatic and consular staff

EXCEPTIONS TO SOVEREIGN IMMUNITY 

The Commercial Activity Exception 

Exception: a foreign government engaging in commericial rather than public activities. Restrictive Theory adopted by the US 1952

§1605 A foreign state shall not be immune from jurisdiction when the action os based on commericial activity carried on in the US by the foreign state or upon an act performed in the US in connection with a commericial activity of the foreign state elsewhere or upon an act outside the territory of the US in connection with a commerical activity of the foreign state else where that act causes a direct effect in the US.

What is a commercial activity?

§1603 

d) Either a regular course of commercial conduct or a particular commercial transaction or act. The commercial character of an activity shall be determined by reference to the nature of the course of conduct or particular transaction or act, rather than by reference to its purpose. 

The absolute theory

A sovereign can not without his consent be made a respondent in the courts of another sovereign

Restrictive Sovereign Immunity: the immunity of the sovereign is recognized w/ regard to sovereign or public acts of a state, but not w/ respect to private act.

§1605

a) no immunity when

3) in which rights in property taken in violation of international law are in issue and that property or any property exchanged for such property is presentin the US in connection with a commerical activity carried on in the US by the foregin state or that property or any property exchanged for such property is owned or operated by an agency or instrumentality of the foreign state and that agency or instrumentality is engaged in commercial activity in the US 

Austria v. Altman – Owners of a painting sued Austria seeking the return of paintings taken by Nazis. Nazi sold one to a museum. 

Rule: FSIA applies to conduct that occurred prior to its enactment and before the US adopted the restrictive theory.

Argentina v. Weltover-  Argentina defaulted on bonds issued to stabilize its currency. The court holds that this is commercial activity because a private party could have done the same thing and it had a direct effect on the US Follows the plain meaning of FSIA

Rule: When a foreign government acts not as a regulator of a market but in the manner of a private player within, the foreign sovereign actions are commercial with in FSIA.

An effect is direct if it follows as an immediate consequence of the (’s activity, it does not have to be substantial or foreseeable

Saudia Arabia v. Nelson- 

Respondent's action sounded in tort as opposed to breach of contract and therefore it was not arguably the commercial activities that formed the basis of respondent's suit. Basis of the suit is not commercial activity. Commercial activity requires substantial contact with the US.

Waivers of Immunity 

To protect themselves in dealings with foreign states, contracting parties may insist upon an explicit waiver of sovereign immunity. Contracts may contain explicit forum selection clauses and choice of law provisions. Waiver may be explicit or implicit.

Siderman de Blake v. Argentina- When Argentina seeks assistance from a US court in obtaining jurisdiction. US claims that Argentina availed itself of the US courts and implicitly waived immunity. Since Argentina engaged US courts, it waived its immunity. 

Rule: To support a finding of implied waiver there exist a direction connection between the sovereign’s activities in our courts and the (’s claims for relief. 

Non Commercial Torts 

§1605 a 5 excludes

· claims based upon exercise or performance or the failure to exercise or perform a discretionary function regardless of whether the discretion be abused and 

· action arising out of maliciously prosecution abuse of process, libel, slander, misrepresentation, deceit or interference with contact rights.

Persinger v. Iran- actions inflicted by the seizure and detention of American hostages. Courts through FSIA can not hear suits against foreign states for torts committed in the US embassies. FSIA shields Iran from liability 

Rule: §1605 a 5 requires that the injury be suffered in the US, but does not require that the tortious act or omission occur here.

It is unclear whether the tort and the injury must occur here or whether the tort may occur abroad and be actionable as long as the injury is suffered here.

Jus Cogens or Iniquity Exception 

When a state breaches jus cogen it can not always expect that it will be granted immunity.

Siderman v. Argentina- The fact that there has been a violation of a jus cogen does not confer jurisdiction. Jus cogens do not supercede sovereign immunity. 

Only the immunities stated in the rules can create a cause of action a jus cogens exception is not specifically stated. 

§1604 immunity of a foreign state from jurisdiction 

Subject to existing international agreements that the US is a party to at the time of the enactment of FSIA, a foreign state shall be immune from the jurisdiction of the courts of the US except as provided in 1695 and 1607 

If the US has an express agreement that people charged with war crimes do not have sovereign immunity. There is a provision that states it is subject to existing international norms. It can be argued that this should be read into to include customs.

Acts of State Doctrine

Precludes the courts of the US from inquiring into the validity of the public acts a recognized foreign sovereign power committed within its own territory.

A municipal court will decline to exercise jurisdiction over a foreign state when that state: 

1) Performed an act that was an expression of its sovereign powers; and
2) Carried out that act within in its own territory.

· a choice of law principle

· court accepts the legitimacy of the foreign state’s territorial prescriptions untested by international or domestic standards

· may be used by private or public litigants

· the court applies the law that will not frustrate the conduct of foreign affairs 

· Restatement: US courts will generally refrain from examining the validity of a taking by a foreign state of property within its own territory, or from sitting in a judgment on other acts of a governmental character done by a foreign state within its own territory and applicable there

· Political question 

Banco Nacional De Cuba v. Sabbatino – Congress created a sugar quota with Cuba. Should Cuban or international law be applied? Court applies Cuban law. 

Rule: In the absence of a treaty or other controlling law, the court will not examine the taking of property within its own territory by a foreign sovereign government, even if the taking violates customary international law

Alejandre v. Cuba – Cuba shot down 2 planes over international airspace that carried American civilians. Court says that Cuba is a terrorist state and therefore is not immune. 

Law of the Motherfuckin SEA!!

UNCLOS 1982 

UN Convention on the Law Of the Sea

Land 

Territorial Sea 12 nautical miles 



Contiguous Area additional 12 nautical miles 




Exclusive Economic Zone 200 nautical miles from the coast 





High Seas






Continental Shelf 

The SS Lotus (Turkey v. France) – Turkey prosecutes France for a ship collision that happens in the high seas. 

Rule: neither state practice or opinio juris is so settled to restrain Turkey from restraining jurisdiction to criminally prosecute France.

Note 5 page 749

Suppose a french citizen kills a citizen of Turkey in Paris. If the French citizen later went to Turkey on vacation and was arrested and prosecuted for murder would the ICJ uphold the Turkish jurisdiction? Yes because the victim was a Turkish citizen

Dispute Resolution under UNCLOS

· international tribunals for the law of the sea

· icj 

· arbitral tribunal 

· special arbitral tribunal

There is mandatory dispute resolution for cases involving coastal state environment regulations that limit navigation, but a ratifying country can withdraw from cases that can be settled by the UN SC and maritime boundaries cases.

Saiga Case St. Vincent v. Guinea – Guinea seized and detains the Saiga 22 miles south of the eez. Court holds that a country can not employ its customs to the law of the sea,this is a violation of the convention if it is inconsistent unless there is a valid public interest or self protection claim. 
Rule of Law:  Genuine Link: The purpose of the provisions of the Convention on the need for a genuine link btn a ship and its flag State is to secure more effective implementation of the duties of the flag State, and not to establish criteria by reference to which the validity of the registration of ships in a flag State may be challenged by other States.

U.N. Convention on the Law of the Sea





Article 91  Nationality of Ships


1.  Every State shall fix the conditions for the grant of its nationality to ships, for the registration of ships in its territory, and for the right to fly its flag.  Ships have the nationality of the State whose flag they are entitled to fly.  There must exist a genuine link btn the State and the ship.


2. Every State shall issue to ships to which it has granted the right to fly its flag documents to that effect.

Article 92  Status of Ships


1.  Ships shall sail under the flag of one State only and, save in exceptional cases expressly provided for in international treaties or in this Convention, shall be subject to its exclusive jurisd on the high seas.  A ship may not change its flag during a voyage or while in a port of call, save in the case of a real transfer or ownership or change or registry.


2.  A ship which sails under the flag of two or more States, using them according to convenience, may not claim any of the nationalities in question w/ respect to any other State, and may be assimilated to a ship w/out nationality.

Rights in the Contiguous Zone

Article 33 

The coastal state may to exercise necessary control 

a) prevent infringement of its customs, fiscal ,immigration or sanitary laws and regulations with in its territory or territorial sea

b) punish infringement of the above laws and regulations  committed w/in its territory or territorial sea

Continental Shelf 

Article 76 

1. comprises the sea bed and subsoil that extend beyond the territorial sea. 200 miles from the baselines

4. a) the coastal state shall establish the outeredge of the continental margin wherever the margin extends beyond 200 nautical miles from the baselines from which the breadth of the territorial sea is measured by either

Rights in the EEZ

Article 56 

Rights, Jurisdiction and Duties of the Coastal State in Exclusive Economic Zone

Coastal state has limited rights in the eez

1. In the EEZ, the coastal state has 

a) sovereign rights for exploring and expoliting, conserving and managing the natural resources, living or non living of the waters superjacent to the sea bed and of the sea bed and subsoil 

b) jurisdiction with regard to 

(i) the establishment and use of artificial islands, installations and structures

(ii) marine and scientific research 

(iii) the protection and preservation of the marine environment

c) other rights and duties provided for in UNCLOS

note that UNCLOS does not prohibit military exercises in the EEZ 

Rights in the High Seas 

Article 87 

1. the high seas are open whether coastal or landlocked. 

a) freedom of navigation *

b) freedom of overflight *

c) freedom to lay submarine cables and pipelines * 

d) freedom to construct artificial islands and other installments subject to Part IV 

e) freedom of fishing *

f) freedom of scientific research 

Article 89 

Right of navigation 

Every state has the right to fly its flag and sail on the high seas 

Navigational Freedoms 

Innocent Passage

Article 17 

Innocent passage through the territorial sea 

Article 19 

1. passage is innocent as long as it is not prejudicial to the peace, good order or security of the coastal state. 

2. Passage of a foreign state is innocent in the territorial sea unless…

a) threat or use of force against the sovereignty, territorial integrity, or political independence of the coastal state or in any violation of UN Charter 

b) weapons 

c) spying 

d) propaganda 

e) launching or landing aircraft 

f) military devices 

g) violations of customs, fiscal immigration or sanitary laws 

h) willful or serious pollution 

i) fishing 

j) research or survey activities

k) interfering with communication systems 

l) any other activity not having a direct bearing on passage 

Polymetallic Nodules






The dispute over these resources is based on a disagreement regarding whether the concept of the “freedom of the seas,” which protects navigational freedoms and fishing activities on the high seas, also includes the ability to harvest mineral resources.  B/c the nodules are on the floor of the abyssal plains in the deep sea, they have never been exploited historically, and the question was not addressed in earlier agreements.  Those arguing that seabed mining is a high-seas freedom have relied upon Art. 2 of the 1958 Convention on the High Seas, which has the following language:

The high seas being open to all nations, no State may validly purport to subject any part of them to its sovereignty.  Freedom of the high seas is exercised under the conditions laid down by these articles and by the other rules of international law.  It comprises, inter alia, both for coastal and non-coastal States:

(1). Freedom of navigation;

(2). Freedom of fishing;

(3). Freedom to lay submarine cables and pipelines;

(4). Freedom to fly over the high seas.

These freedoms and others which are recognized by general principles of international law, shall be exercised by all States with reasonable regard to the interests of other States in the exercise of the freedom of the high seas.
Anti Seabed mining 

· everyone should get their share, equality 

· richest countries should not be able to get everything 

· once the technology is advanced there will be nothing left 

Pro Seabed Mining 

· why should the US have to transfer technology to poorer countries 

· finders keepers. We get there first, doesn’t belong to anyone 

· we are taking the risks and the money to do this, why should we give this away. 

· This is like the 4 freedoms of the sea pg 799 B. 

Similar to fishing, but it is a limited resource

FISHING DISPUTES…

Fisheries Case UK v. Norway -  question about the delimination of Norwegian fishing zone. The normal baseline is the low water mark article 5The court rules that the straight line does not violate international law because of the long customary practice. Must look to the close relationship btn the territorial sea and the domain land.  The real question raised in the choice of baselines is in effect whether certain sea areas lying w/in these lines are sufficiently closely linked to the land domain to be subject to the regime of internal waters. 

This case was codifed by Article 7 of UNCLOS straight baseline

Straight baselines

1. where there is a ragged coast, a straight baseline can be drawn.

Canada v. US – Case Concerning Delimination of the Maritime Boundary in the Gulf of Maine Area – question of where to draw the line between US and Canada. 

Rule: International Law requires that the law of equity should be followed. Equality of ocean space is the starting point. 

Note – the equidistant approach is not mandatory 

Other criteria that can be considered includes 

· the land dominates the sea 

· in cases where no special circumstances require correction thereof, the equal division of the areas of overlap of the maritime and submarine zone appertaining to the respective coasts of neighboring States; 
· whenever possible, the seaward extension of a State’s coast should not encroach upon areas that are too close to the coast of another States;
·  preventing, as far as possible, any cut-off of the seaward projection of the coast or of  part of the coast of either of the States concerned; 
· in certain circumstances, the appropriate consequences may be drawn from any inequalities in the extent of the coasts of the two States into the same area of delimitation.

· Geographical considerations are more relevant than non geographical 

· Non encroachment 

Spain v. Canada – fisheries jurisdiction case Canada intercepts a Spanish ship on the high seas. 

the Ct found it did not have jurisd over the dispute b/c it fell w/in Canada’s conservation and management measures. Canada can not do this on the high seas 

Salmon









Article 66(1) of the Law of the Sea Convention says the “States in whose rivers anadromous stocks originate shall have the primary interest in and responsibility for such stocks.”

In June 1999, the U.S. and Canada reached a complex agreement that set new limits on salmon catches (based on scientific measurements of fish stocks along thousands of miles of coastline), established a conservation fund to buy back fishing licenses (and thus to pay certain fishers not to fish), and began stock restoration efforts in rivers whose spawning areas had been damaged.

Environmental Protection Law of the Sea Style

The London Dumping Convention – prohibits dumping of wastes, certain wastes can be dumped  with a permit. Permits are given once an evaluation is made of the pros and cons. 

The convention takes the precautionary approach, preventative measures are taken when there is reason to believe that wastes or other matter introduced into marine life are likely to cause harm even though there is no conclusive evidence.

· Can a coastal state regulate pollution from vessels in its eez? 

· Article 211(4) Coastal states may enact regulations & laws for the prevention, reduction and control of pollution from vessels 

Mayaguezanos Por La Salud Y El Ambiente v. US – nuclear waste travels within 200 miles of Puerto Rico. Court holds that neither federal law nor international treaty prohibited defendant industrial corporations from shipping nuclear waste where it was no longer usable for any nuclear activity.

Rule: UNCLOS limits situations where a coastal state can interfere with the passage of a ship, either through its territorial sea or its eez, 

when there has been a violation of the international law for the prevention and reduction of pollution and 

where that violation has resulted in a discharge causing or threatening major damage to the coastal state’s environment
There is a balance betweenthe safety of the coastal states and the freedom of navigation of the shipping states. 

Article 220 

6. when there is clear evidence that a ship in the eez has committed a violation resulting in major damage or threat to the coastline or related interests of the coastal state, that state may institute proceedings including detention of the vessel

Article 22

Sea Lanes and Traffic Separation Scheme 

2. nuclear ships may be required to be in sea lanes 

Article 23 foreign nuclear powered ships and ships carrying nuclear or other dangerous substances

Must carry documents and observe precautionary measures when traveling though an innocent passage  

Article 198 

Notification of imminent or actual damage 

When a state becomes aware of cases in which marine environment is in imminent danger of being damaged or has been damaged by pollution, it shall immediately notify the other states it deems likely to be affected by such damage, as well as the competent international organizations. 

Sharing the Ocean Resources 

Whales 

Article 65 Marine Mammals 

· coastal states can prohibit, limit or regulate the exploitation of whales 

· states shall cooperate to conserve whales 

· work to conserve, manage and study 

world trade organization (wto) & general trade agreement on tariffs and trade (gatt) 

International Trade 

Comparative Advantage: one country may be better @ producing a product than another and therefore should export that product and import others 

Most Favored Nation Treatment:  non discriminatory 

1. Conditional – focuses on exporting countries 

2. Unconditional – GATT 


Part I, Article I 1. With respect to customs duties and charges of any kind imposed on or in connection with importation or exportation or imposed on the international transfer of payments for imports or exports, and with respect to the method of levying such duties and charges, any advantage, favour, privilege or immunity granted by any contracting party to any product originating in or destined for any other country shall be accorded immediately and unconditionally to the like product originating in or destined for the territories of all other contracting parties. 

National Treatment: focus on exporting countries and domestic producers

1. Internal taxes and other internal charges, laws, regulations and requirements affecting internal sale, etc. should not be applied to imported or domestic products so as to afford protection to domestic production. 

2. the products of the territory of any contracting party imported into the territory of any other contracting party shall not be subject directly or indirectly to internal taxes or other internal charges of any kind in excess of those applied, directly or indirectly, to like domestic products. No contracting party shall otherwise apply internal taxes or other internal charges to imported or domestic products in a manner contrary to the principles set forth in 1.

Free Trade Zones: EU/NAFTA exception – can be given favoured treatment. Opposed to protectionism. PPM methods of production are not looked at. 

Environmental Regulation 

GATT Article XX

Can trump the other provisions

Subject to the requirement that such measures are not applied in a manner which would constitute a means of arbitrary or unjustifiable discrimination between countries where the same conditions prevail, or disguised restriction on international trade, nothing in this Agreement shall be construed to prevent the adoption or enforcement by any contracting party of measures

a) necessary to protect public morals

b) necessary to protect human, animal or plant life or health 

c) relating to the importation or exportations of gold or silver 

d) necessary to secure compliance of the laws or regulations which are not inconsistent with the provisions of this agreement 

e) relating to the products of prison labour

f) imposed for the protection of national treasures of artistic, historic or arcelogical value 

g) relating to the conservation of exhaustible natural resources of such measures are made effective in conjuction with restrictions on domestic production or consumption 

h) undertaken in pursuance of obligations under any intergovernmental commodity agreement which conforms to criteria submitted to the contracting parties and not disapproved by them or which is itself so submitted and not so disapproved 

i) involving restrictions on exports of domestic materials necessary to ensure essential quantities of such materials to a domestic proceedings industry during periods when the domestic price of such materials is held below the world price as part of a governmental stabilization plan 

j) essential to the acquisition or distribution of products in general or local short supply

TUNA case 

US banned yellow fin tuna harvesting because of the danger to dolphins. This is violating GATT. US claims Article XX b& g – no alternative means to save the dolphins. 

Since this is outside of the US jurisdiciton, outside of the eez and on the high seas, the US can not impose its environmental policies outside of their jurisdiction.

CITIES

Article VIII

Measures to be taken by the Parties 

1. The parties shall take appropriate measures to enforce the provisions of the present Convention and to prohibit trade in specimens in violation thereof. These shall include measures 

(a) to penalize trade in or possession of such specimens or both and 

(b) to provide for the confiscation or return to the state of the export to such specimens

Conflicts between Conventions 

Article 30 

Application of Successive Treaties Relating to the Same Subject Matter 

1. Subject to Article 103 of the UN Charter 

2. When a treaty specifies that it is subject to or that it is not to be considered as incompatible with an earlier or later treaty the provisions of that other treaty prevails 

3. When all the parties to the earlier treaty are parties also to the later treaty but the earlier treaty is not terminated or suspended in operation under Art 59, the earlier treaty applies only to the extent that its provisions are compatible with the later treaty

4. When the parties to the later treaty do not include all the parties in the earlier one

a) as between states parties to both treaties the same rule applies as in paragraph 3 

b) as between a state party to both treaties and a state party to only one of the treaties the treaty to which both states are parties governs their mutual rights and obligations  

· Mexico and the US are parties to CITIES and WTO 

Cities 1973

WTO 1994

If incompatible follow the WTO later in time treaty. Also, a treaty that is more specific will supercede a more broad and general treaty. 

Issue 
UNCLOS
WTO/GATT

Disputes covered 
Wide range, covers most ocean disputes 
limited coverage of trade issues specifically covered by wto/gatt agreements 

Negotiation
Parties shall proceed expeditiously to an exchange of view 
Parties must enter into negotiations

Adjudicative bodies 
· international law of the sea tribunal 

· icj 

· general arbitral panel 

· specific arbitral panel 
Formal dispute settlement if the parties voluntarily agree to binding resolutions 

Tribunal  make up
Very flexible 
Limited flexibility 

Applicable law 
Broad & comprehensive 
Very narrow

Burden of proof
Not specific, inferred 
Explicitly provided – up to the member against whom the complaint has been brought against to rebut the charge 

Appellate review
None 
Losing party can appeal 

Adoption of the decisions
Automatically binding 
Final decisions must be adopted by all members of wto/gatt

Compliance and enforcement 
Vaguely defined 
Specifically defined

State Succession and Recognition 

1. Recognition 

· states

· governments 

Recognizing a state

· Declaratory 

· The Predominant View 

· Recognition as a declaration of a legal matter of fact, the existence of an entity that meets the criteria that define statehood

Montevideo Convention

What the fuck is a state?

Article 1

a) a permanent population 

b) a defined territory 

c) government 

d) capacity to enter into relations with other states 

Some states are not properly called states even though they meet the requirements 

· Constitutivist 

· Statehood is contingent on recognition by preexisting states

· A state becomes an International party through recognition only and exclusively 

· Problems 

· How many states must recognize a state

· Whether it exists only for states that have expressed recognition formally or informally

· Whether recognition must be based on adequate knowledge of facts or purely discretionary

Recognizing a government 

Is this a legal question? 

What is the meaning of recognition?

theories of government recognition 

1) Traditional and most widely accepted – does the government have effective control?

2) Recognizing governments per se. Only states should be accorded recognition because government recognition wrongfully interferes with domestic affairs of sovereign nations 

3) Government recognition should be conditioned on democratic legitimacy. Only governments that assume power by fair and legitimate elections should be recognized.

Optional criteria 

· popular support 

· legitimacy 

· competence 

inquiry…

1) Effective control?

2) Legitimate?

An unrecognized state can not bring a case in US federal court.

UN membership is the stamp of approval for recognition 

Taiban – only recognized by 3 states at 9/11. Not the US. Assume that the Taliban was responsible for 9/11. Is the new Afghan regime responsible for 9/11 damages?

Constituvisit model – not recognized 

Declaratory model- there is a permanent population, there is defined territory, and government, and there is capacity to enter into relations with other country 

Did it have effective control? Yes 90% of the country.

War crimes, state responsibility 

Is there a legal responsibility?

Yes, particularly with international situations

There has to be a remedy
2. State Succession  

General Rule: If a government has effective control of the area, the predecessor is responsible for their acts. 

Restatement 

Succession of States

When a state succeeds another state, the capacity, rights, and duties of the predecessor with respect to that territory terminate and are assumed by the successor. 

A successor completely absorbs the other state. 

Succession of states and governments are different. Succession of states may create discontinuity in statehood, while in governments, statehood is unaffected. 

