FRE passed in 1978, b4 that used common law

8 stages of a trial:


1) selection of jury


2) opening statement


3)taking of proof



-P calls witnesses




-direct by P




-cross by D




-redirect by P



-D calls witnesses




-direct by D




-cross by P




-redirect by D



-P rebuttal


4) closing arguments


5) XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX


6) XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX


7) instruction by judge


8) jury verdict

Types of Proof:



-testimony



-real/demonstrative (model car)



-statements made before trial (oral/written)



-opinions

RELEVANCE

General Rules of Relevance: 401, 402, 403

Specific Rules of Relevance: character, habit, subsequent remediation, settlements, prior sex life


Relevance Defined-Rule 401 

                                  1) tends to make the existence

  2) of a consequential (material) fact

  3) more or less probable (probative)
-test for real evid-if it is not so tenous as to be improbable, then its admissible
 
Relevant Evid Admissible-Rule 402
-federal standards control


                          -in diversity cases, if relevance is a state substantive policy, courts exclude the evidence pursuant to state law
Exclusion of Relevant Evid-Rule 403

-relevant evidence may be excluded if probative value is substantially outweighed by:
1) the danger of unfair prejudice  (“would cause the jury to render a decision on an improper basis)

2) confusion of issues

3) misleading jury

4) waste of time (something inconsequential; that doesn’t help proposition)
5) or needless presentation of cumulative evidence (already est. & new evidence doesn’t add anything)

 -burden is on the objector

-has to be way more than 50% prejudicial to be excluded 

 -standard of review is 'abuse of discretion' and it had to be a harmful error

 -credibility is not an issue here, only for the jury to decide

 -probative value:

(a) strength of logical inference

(b) how central to material issues/core issues of case

(c) remoteness:  farther away, less probative

(d) similarity

(e) proponent's need

Tendency- makes proposition more or less probable


-still a tendency if there is an inference that may be drawn; even if different inferences can be drawn, that's okay
 
Materiality-is this a fact of consequence in the case?

                             -is this something properly provable?

 
              Foundation for all evidence must be proved by a "preponderance of the evidence"   XXXXXXXXXXXXXXXXXXXXXXXX


Probability and the Law:



hypo:
-recording artist sues record company for  breach of K for not marketing him




- he hiired research co to chart billboard movement




-ct said they could use statitical evid to helpl their case


Smith v. Rapid Transit Bus-probability alone is too conjectural

Knapp v. State-D killed cop, claims self defense




-D says he heard this cop beat an inmate to death




-coroner testified that inmate died of natural causes




-ct said let it in b/c tends to disprove Ds statements




-relevance is the threshold, not the only factor


Ballou v. Henri Studios-P claimed D employee neg in killing Ps relative (car crash) 




-D says P relative was drunk (contrib neg), p objects




-lower ct says blood test not credible and prej > prob

-appeals ct says judge can't weigh credibility of blood test, and that his prej >prob was effected by blood test cred, do it should have gone to the jury

-in 403 balancing, judge must give evid max prob value that jury could find

Authentication-Rule 901(a) 
-is evid sufficient to support a finding that it is what I claim it to be

1) mark - I’m handing you what’s been marked for identification purposes as ___’s exhibit 1.

2) authenticate(Can you identify this?, What is it?, Personal knowledge, Fair & accurate representation?, etc.)


3) offer


4) give to opposing counsel


5) get ruling


6) publish to jury
Self-Authenticating -Rule 902
-under seal (us or state, etc):  seal of US & signature

-public docs no seal:  official signature & certified by another e’ee that sig is genuine in his capacity

-foreign signature (executed/attested) & cert. by (executor or attestor)

-cert copies of public recs

-official publications

-newspapers or periodicals

-trade tags, etc.

-affixed in course of bsns

-indicates O, control, origin

-acknowledged docs – if were req’d to be ack. + notary cert.

-commercial paper as provided by law

-business records

-records or copies

-affidavit per 803

-kept as req’d


-filed w/ ct. clerk 14 days pretrial



-notice to other parties (of co. and employee
Character- in criminal cases character evidence can’t be used to show conformity or propensity


-character = generalized description of one's disposition

-character is rarely used, its usually credibility that is attacked-only in certain situations or on certain issues where character is an essential element of the charge or defense

-unneeded in vast majority of cases except: punitive damages, defamaiton, loss of consortium

Exceptions:

1) Character of the Accused
-offered by accused (putting character in issue b/c accused started it)

-limited to pertinent trait (if accused of stealing, can put on you’re honest but not that you’re peaceful)

-prosecutor can cross D’s opinion/reputation W; “have you heard” Qs (specific instances)

-prosecutor must have basis for "have you heard" questions

-must be relevant to character trait at issue

-must take the answer as is (can’t impeach b/c you’re just asking if they know that – you’re impeaching them if they don’t by showing they don’t know his character)

-403, limiting instruction XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

-on rebuttal prosecution can also rebut the same traits by calling own W’s re opinion, rep.

2) Character of the Victim (ex. self-defense of D)


-D can show character of V even if he didn't know it at the time of the crime

-D calls reputation/opinion Ws to say victim violent-only in a homocide case where D says V was aggressor

-prosecution can

-cross w/ have-you-heards & rebut w/ own W re victim’s character (victim is not violent, but is peaceful)

-if prosecutions rebuts, D can cross W or bring rebuttal W w/ have-you-heards

-in homicide case if D offers E that victim was “first aggressor”, prosecution can rebut w/ any evidence that victim was peaceful


CHARACTER OF WITNESS-Rule 404XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX  



404(a)(3) allows character evidence per 607, 608, 609 to show veracity / credibility
-either party can put on E of W’s character for untruthfulness w/ reputation & opinion witnesses and on crosS

-can show character for truthfulness (rehabilitate) after character is attacked

- bias, prejudice, interest, etc. is not an attack on truthfulness, just cred.

-impeaching w/ prior inconsistent statements is not an attack on truthfulness allowing rehabilitation

Methods of Proving Character-Rule 405


(a)-reputation (he's heard from Ds community) & opinion (he knows D enough) on direct for P & D


(b)-specific instances of conduct on cross for P & D

Character Evid can't be used except:  IDVOXS


I- character and an ISSUE - 405(b)


D- DEFENDANT in a crim case can prove his own character - 404(a)(1)


V- D can prove character of VICTIM in a crim case - 404(a)(2)


O- OTHER CRIMES - 404(b)


X- on X-EXAMINATION - 607, 608, 609


S- SEX CRIMES (civil and crim) - 413, 414, 415 

Other Crimes Inadmissible Except to Prove:-404(b): KIPPOMIA


Knowledge


Intent


Preparation


Plan


Opportunity


Motive


Identify


Absence of Mistake/Accident



-how to prove other crimes-testimony of W, with limiting jury instr.




-D can ask for pre-trial notice of any other crimes & hearing on their admissibility


-Test for admittance of OTHER CRIMES evid:




-is the evid prob on issue other than character?




-is there suff. evid that a jury could find it occurred beyond a rzbl doubt?




-Rule 403 balancing must be met  (prob > prej?)


-to prove modus operandi-common scheme or plan must be particular and distinctive


Cleghorn v. New York RR-switchman accidentally threw train switch when drunk & caused accident



-ct says character evid not admissible to prove character on specific occassion

Limited Admisibility-Rule 105-when evid admissible for one purpose but not another, it shall be admitted and judge should issue a instruction to jury  


Michelson v. United States-you can never use arrests to impeach a W, too inflammatory



-can only use convictions



-can ask W about Ds arrests to see how well W knows D



-can impeach the character of a W (cred, truthfulness)

-Ds welcome to offer evid of his own character, but P can cross Ds witnesses and offer his own character evid on D, which is usually really damaging



-specific instances can only be brought by P to show D char. after D opens the door


United States v. Carrillo-D sold drugs to narc (ballon in his mouth near certain bar)



-significant time gap between incident and arrest



-D claims mistaken ID



-P seeks to submit evid of 2 prior similar drug sales by D

-ID is proper purpose to evid other crimes, but not admissible b//c now showing of specific modus operandi, selling drugs by balloon was common near that bar


Tucker v  State-woman found dead on Ds floor, he's never charged



-6 yrs later another person found dead on same man's floor



-ct says you need 'clear and convincing evid that D committed prior act in order to admit it



-they said no, but other cts might say yes



-a prior acquittal can be used according to S.C. XXXXXXXXXXXXXXXXXXXxfor IDVOX? onlyXXXXXXXXXxxxxxxxxxxxxxxxxxxxxxxxx

PRELIMINARY QUESTIONS OF ADMISSIBILITY-Rule 104(a)


- under 'preponderance of the evidence' standard 

-party seeking the exception has the burden

-judge can consider anything, even if not admissible, to determine preponderance (bootstrapping)

Huddleston v. United States-D charged w/ selling & possession of stolen goods



-P had to prove D @possessed @stolen goods @knowingly



-P says he didn't know they were stolen



-P offers 2 pieces of evid to prove D knew they were stolen




-W1 "D offered to sell me cheap TVs"




-W2- "D offered to sell me stolen appliances"

CONDITIONAL RELEVANCE-Rule 104(b)-since we can't know if goods stolen b4 case over, jury must decide if goods stolen, then prior acts evid can 


come in  


Hypo: D charged w/ armed robbery of liquor store in Suffolk



-2 weeks later again in Nassau



-P wants to give 1st robbery as evid of 2nd



-only if ID disputed (i.e., not if 10 witnesses to 2nd robbery can testify to his ID)



-assuming ID is disputed, judge decides what comes in and stays out, he doesn't have to let it in 

Habit- Rule 406- a regular response to a repeated situation

-habit shows a propensity to do something


-habit A to show conformity (doesn’t have to be corroborated)XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXxxxxxxxxxxxxxxxxxxxxxxxxXX


-can be a habit of an organization (how company sorts its mail)


-no eyewitness needed for a specific instance, on ly needed for habitual action:



-1 person seeing it many times



-several people seeing it once each


Character=he's a drunk, Habit=drinks daily


Character=he's violent, Habit=stab's cat each morning


-can't use drinking/drugs habit in criminal case b/c too close to character evid

hypo: bank robbery witness trying to ID robber who wore long ponytail



-W from robbers neighborhood says robber always wears a ponytail



-admissible as habit evid



-must lay foundation to show relevance of habiit



-must be regular enough to have prob value


-one W who saw D with ponytail only once 2 yrs ago is irrelevant and not habit


Perrin v. Anderson-uncommon case for wrongful death



-P stopped for speeding and shot by cop, cop claims self defense



-4 other cops testify to Ps violence towards cops



-D admitted character evid of victim (violence)

-although 404 a 1&2 generally apply to crim cases, this ct allows it for wrongful death and other civil cases similar to crim cases (b/c reputation and career of D will be seriously harmed)

-specific instances, admissible under habit

-b/c 8 cops could have testified to specific instances of Ps violence towards cop, it was a habit


Halloran v. Virginia Chemicals-1st case in Ny to allow habit evid to prove carelessness of P in neg action



-ct limits use to situations in which party has complete control of the circumstances



-there must also be enough instances to prove habit


Hypo: dental malpractice for neg removal of tooth, numbness of tongue



-P claims never informed of potential consequences



-D says he always telss clients about consequences



-Ds testimony admissible as habit evid

Similar Happenings

Simon v. Kennebunkport-lady broke hip on sidewalk crack



-nearby store owner will testify he saw 100 ppl slip on that crack in 2 yrs



-lower ct said no b/c unduly prej, appeals ct said yes b/c highly probative


-not under FRE, but common law and still applies


-foundational proof has to be of the same/very similar circumstances

 
-time and proximity important for similar happenings


-absence of similar accidents admissible to prove lack of defect or lack of knowledge about defect

Subsequent Precautions-Rule 407

-can't submit evid of subsequent precautions to prove liability


-subsequent precautions can be offered to show:
COIF



-control



-ownership



-impeachment



-feasibility, if controverted



-feasibility doesn't mean D will have to say 'it can't be done




-if D says not effective, economical, not a good idea, unsafe, P can counter it 


-applicable to neg/wrongful death and product liability cases



Tuer v. McDonald-Dr. discontinued certain drug treatment for patient in preparing for sugery



-wife sued for neg, tried to admit subsequent change in hospital practice to prove liability



-ct says the fact that hospital changed procedures doesn't show what Dr. though at the time


hypo: guy slips in bathroom after shower



-hotel later installs handrails in bathrooms



-tends to prove liability



-in most civil cases it will end up in the trial

Offers in Compromise-Rule 408-settlement offers, demands, negotiations and associated statements excluded

-but, admissible to show:

-bias (just trying to hurt me)

-negate them saying you are delaying (you tried to settle!)

-prior inconsistent statements, bad faith


-if otherwise discoverable, can't be excluded just b/c it was in settlement offer
PAYMENT OF MEDICAL EXPENSES-
Rule 409-offer to pay medical expenses not admissible to prove liability 


-admissions/other statements made at same time are admissible, ct will split up statement 


Davidson v. Prince-man injured by cow falling off truck



-P wrote to D saying he was 10ft from cow (admission-always admissible)



-P objected to D admitting this in neg case 



-ct says not an offer to settle, more of a demand



-even if it was a settlement, 10 ft from could would still be admissible to impeach witness b./c he said 40ft at trial

Guilty Pleas- Rule 410
-excluded from civil and crim cases:

-withdrawn guilty plea

-nolo contendre plea

- statements in plea hearings

-statements to prosecutors in plea discussions (unless D signed a waiver b4 discussions)

-doesn't include plea discussions w/ law enforcement
-inadmissible for any purposes including impeachment, exceptions:
-optional completeness (if defense atty goes into it, he opens door)

-in a criminal prosecution for perjury, if D makes false sworn stmt in plea negotiations (w/ atty, on record, under oath)
-admissible

-guilty plea (b/c its an admission)

-statements to prosecutors leading to guilty plea

-statements in plea hearing leading to guilty plea

-offered against another party (not D)

-offered against government (not D)

Ando v. Woodberry-cop on motorcycle & car crash when car turned left




-man plead guilty to traffic ticket for failing to signal and for turning left




-during negligence trial, cop tried to use guilty plea on traffic ticket as evid of liability




-ct says plea on traffic ticket admissible, but concivtion on it is not




-ct says D can explain to jury when he plead guilty


-acquittal not admissible to prove non liability b/c prob<prejudice


-crim convictions (not minor infractions or tickets)can be used to prove liability in civil cases


-crim=proof beyond a reasonable doubt


-civil=preponderance of the evid
   
 res judicata hypo: P successfully sues bus company for personal injury

-if other bus riders sue, they can introduce Ps victory, but if P lost, bus comp can't introduce that b/c each P has a right to a day in court

Trade Usage- industry guidelines alone not enough, must show other companies followed the guidelines

Hypo: P theory is that Pace failed to install adequate security systems, the cause of Ps injury



-P seeks to introduce that Iona has good parking lights



-what happened?XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

hypo: P sexually assaulted during sonogram, sues hospital for neg supervision

-P introduced evid from radiologist that hospital deviated from standard of care by not requiring female in room


-introduced industry guidelines


-ct said industry guidelines alone not enough, must show other hospitals followed guidelines

Prior Sexual Conduct:

Rape Shield-Rule 412-in crim and civil rape cases sexual behavior & predisposition of victim inadmissible


-exceptions:




-evid to prove someone else did it or cause victime injuries




-evid P & D did it before to show consent




-if it would deny D his constitutional rights (6th amend confrontations claims have been rejected)

-SC said if attny fails to give proper notice of the exceptions, judge can exclude it even if it would have exculpated D





-exists in every state b/c victims were afraid to testify



-legislature said prior sex history irrelevant in all cases unless judge says so


SIMILAR SEXUAL ASSAULT CASES ADMISSIBLE-Rule 413


-must give prior notice of intent to use this evid


SIMILAR CHILD MOLESTATION CASES ADMISSIBLE-Rule 414



-must give prior notice of intent to use this evid



-'child' defined as under the age of 14


FOR CIVIL DAMAGES SEXUAL ASSAULT & MOLESTATION CASES ADMISSIBLE-Rule 415



-must give notice


State v. Cassidy-V& D have 2 versions of sexual encounter



-V says rape, D says consensual



-D sought to evid V's prior conduct to show a pattern of certain behavior during sex

-ct excluded this evid b/c 1 other incident not a pattern, didn't fit exceptions to prior conduct, rejected 6th and 14th amend(right to call own Ws) claim


Olden v. Kentucky-D, black man, charged w/ rape, sodomy & kidnapping



-P's story weak, Ds story strong



-ct refused to let D show victim and R were having an affair



-ct let victim lie on the stand & wouldn't let D cross on whether she lived w/ her mother

-Kent. Ct. App. said should have let him cross, but that it would have been unduly prej. to show black mand and white woman having affair



-SC said no way, Ds const. right to confront and due process far outweighs any prej.



-look to VanArsdale factors ??huhXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXxXXXXXXXXXXXXXXXXX

 JUDICIAL NOTICE- Rule 201= Indisputable facts "not subj. to reasonable dispute"

1)generally known in territorial jx of trial ct or

2) capable of accurate and ready determination by resort to sources whose accuracy cannot rzbly be questioned
-notorious facts - "generally known":  Franklin Ave is one way starting at 18th

-verifiably certain facts:  you can resort to some sort of authority on it to verify it is true (ex. when it's noon in NY it's 6PM in China, math, etc.)


Brown v Bd. of Ed-SC took judicial notice on numerous sociology studies showing 'separate but equal' wasn't =

-difference between adjudicative facts and legislative facts

-adjudicative facts are the facts in dispute

-civil case: no objection allowed if judge takes judicial notice

-in criminal case-XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
EXAMINATION OF WITNESSES
Direct Examination:


Rule 611(a)-judge can control questioning and order of witnesses to save time, avoid W embarrasement/harassment


Rule 615-controls exclusion of witnesses from courtroom


Leading Questions- Rule 611(c)
-prohibited on direct (cant' ask your own W a leading quest)

- permitted:


-if needed to develop testimony 


-if hostile or adverse W, or someone identified w/ an adverse party


-on cross


-preliminary questions


-vulnerable witness (children, language barrier)


-when W has forgotten detail (refreshing present recollection)

Improper Questions-compound or argumentative quest are improper

Writing Used to Refresh Memory-Rule 612--can do almost anything to refresh memory (bowl of pasta)XXXXXXXpasta=writing?XXXXXXXX

-mark it for ID, but it doesn't get submitted into evid



-opponent can inspect & cross on it, impeach w/ it and introduce portions into evid if W testified about it

-opponents can have parts crossed out too

Rock v. Arkansas- Rock charged w/ murder but said she couldn't remember

-she underwent hypnosis which made her remember

-Ark rule of evidence doesn't allow hypnotically refreshed evid in ct

-SC says this violates due process b/c all criminal Ds have a right to testify on their own behalf


Impeaching One's Own Witness-Rule 607--credibility of a W may be impeached by any party (abolishes old voucher rule)


Chambers v. Mississippi-D wanted to impeach his own witness but lower ct wouldn't permit it

-voucher rule can't cross your own W to impeach him




-SC said right to confront witness, 6th amend confrontation and constitutional due process outweigh voucher rule


Cross-Examination/Impeachment:



Wigmore- "cross-examination is the greatest engine of discovering truth"



-judge can limit X but cannot prohibit it



Rule of Completeness-Rule 106-whenever one side introduces part of a statement, opponent can introduce whole statement


Rule 611(b)-cross limited to subject matter of direct and credibility of witnesses, more if judge allows


-2 basic methods: intrinsic-asking question to witness to attack thier cred.


 
              extrinsic:XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

8 Techniques of Cross/Impeachment: CRIBCAPP  
   Intrinsic Evid Allowed?

Extrinsic Evid Allowed?

Contradiction




   yes, judges discretion

collateral evid rule

Reputation for truth/veracity


  
   yes



yes

Inconsistent statements



   yes



yes, w/ certain restrictions
Bias





   yes



yes

Convictions




   yes



yes, if W denies conviction

Acts/bad





   no, unless prob of truthfulness
NO

Perception (eyesight, hearing, memory, etc.)
 
   yes



yes, if W denies

Psychiatric-must serious enough to effect belief
  
   yes



yes, if W denies/doesn't know



Contradiction

State v. Oswalt-D charged w/ robbery in Seattle


-D calls W who says D was in Portland everyday at his restaurant, D's alibi


-P calls cop who says D was in Seattle on a certain date 


-D claims P cannot impeach rest. owner on a collateral issue


-cts says XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

Collateral Evidence Rule-cannot use extrinsic evidence to impeach a witness unless the contradiction goes to a very important issue in the case, credibility alone is not enough


Prior Bad Acts-Rule 608(b)- at judge's discretion certain bad acts can be used




-specific instances that are probative of veracity of the W on the stand 

-specific instances 'have-you-heards' about person W has testified about the character of (how well W knows him)
-bad acts can't be proved by extrinsic evid
-can refuse to answer questions on pending cases if you voluntarily testify

-cannot ask about arrest or indicment under 608(b)




-balancing factors (prejudice v. probative value)-if D’s T is important, then it is more prejudicial for him to be a criminal



-fed cts say can't appeal judges decision to allow certain prior bad acts if you didn't put D on the stand  XXXXXXXXXXXXX


United States v. Owens-owens shot wife in head, says accident

-Prosecutor says he was military marksman, not accident

-P shows D committed 3 prior bad acts on military application when said never arrested





-convicted for pot possession, arrested for assault on previous wife, convicted of gun possession w/o permit

-3 bad act is 3 false statements on application

-ct said bad acts can't be proved by extrinsic evid
Prior Convictions-Rule 609- certain convictions of a crime can be used to show veracity of a witness



(a)(1)-felonies w/in 10yrs by witness, but exclude if prob substantially outweighed by prejudice 

         -felonies w/in 10yrs by accused (if he testified), only if prob outweighs prejudice  

(a)(2)-any crime of dishonesty for any W, always admissible (to show veracity) w/ no balancing

(c) exceptions, can't use conviction if:
-annulment or cert. of rehab





-pardoned b/c innocent,

-pardoned b/c rehabilitation (if no later felonies)

(d) juvenile offenses of D are inadmissible, but other witnesses if judge allows 

(e) can still use conviction even though on appeal
-dishonest =“criminen falsi” forgery, fraud, perjury, embezzlement, counterfeiting, shoplifting, etc. (feds say bank robbery not 
dishonesty)

-when quest. on convictions, don't go into detail, only ask: charge, date, location, court & verdict

Ohler-SC says can't appeal judge's ruling on past act/convictions if you had your D testify about those acts to 'take sting out'




United States v. Sanders-D charged w/ assault & shank possession, claims self defense

-four 609 Convictions balancing tests:


1) crim D's felony w/in 10 yrs can be admitted if prob. value outweighs prejudice

2) any other W use 401 balancing on non-dishonesty crimes w/ last to yrs (does prej substantially outweigh prob?)

3) all dishonesty crimes of witnesses must come in if in last 10 yrs, no judge discretion

4) if felony/dishonesty conviction was more than 10 yrs ago, can use if prob value substantially outweighs prej., with advance written notice to opponent



United States v. Wong-D charged w/ fraud

-D had been convicted of fraud twice before and P wanted to use it to impeach D

-D said too prejudicial

-ct said no choice, it must be admitted b/c fraud is a crimen falsi

-ONLY RULE IN FRE THAT IS NON-DISCRETIONARY




Hypo: W charged with bank forgery 15 yrs ago

-since its evid of dishonesty must be admitted if w/in 10 yrs





-since over 10 yrs ago, do balancing, does the probabtivesness substantially outweigh the prejudice?





-probably will be admitted if you give notice





Sandoval Hearing-pre-trial hearning on using bad acts/convictions against witness and accused



Psychiatric Condition-can be admitted to impeach W

United States v. Lindstrom-Ds appeal based on lower ct denial of 6th amend confrontation right to cross



-ct said XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX



-impeachment applies to intentional and accidental untruthfulness



Reputation for Truth and Veracity-Rule 608(a)




-opinion and reputations on W's character for truthfulness allowed only after Ws truthfulness has been attacked

-polygraphs not usually allowed

-memory ( truthfulness for purposes of character evid and character W testimony

-more & more cts allowing memory experts to testify about misidentification

Prior Inconsistent Statements- Rules 613-admissible to impeach credibility

-no foundation needed 


-earlier omission of a fact isn't an inconsistency unless earlier question was focusing on that specific subject


-cts will allow evasive or suspicious 'i don't remembers' to be treated as inconsistent statements




-don't have to show witness his own prior inconsistent statement, but if opposing counsel asks for it they can have it

-extrinsic evidence admissible if W being impeached given chance to deny or explain it, but chance doesn't have to be given prior to impeachment




Rule 801(d)(1)(A)-inconsistent prior statements under oath are not hearsay

-under oath=depositions, trial, prelim hearing, notary, license applications, etc.

-not hearsay b/c not used to evidence truth of the case, but used to show jury not to believe witness  

Inconsistent Prior Statements

under oath
no oath

801(d)(1)(A)
613

not hearsay
hearsay

used to prove
used to

truth of facts 
impeach


stated

BIAS-not found in FRE b/c so engrained in common law


-most powerful impeachment tool


-self interest, plea, feelings for someone, $

United States v. Abel- W was going to testify against D, so he got a plea deal


-M was going to testify that W told him he would lie for govt.


-W says since M is part of same gang as D, he is lying for D

-W also says since he is part of the same gang, he wouldn't tell anyone he was going to rat out a fellow gang member, in Arayian Brotherhood

-ct says can ask whatever you want to show bias, even if inflammatory (must have basis for questions)
Rehabilitation/Re-Direct- repair damage done by cross of your Ws


-can't bring in new info, unless judge allows


-can put things into context, like prior consistent statements (D was confused when he said that)


-you can refute bias with Recent Fabrication Rule- Rule 801(d)(1)(B)


-prior consistent statement


-made before the bias ensued


-can be admitted to refute bias


-is not hearsay


-cannot use prior consistent out of court statements to bolster statement made in court

Tome v. United States-D charged w/ molesting young daughter



-D & ex-wife were in a custody battle

-kid spent summer w/ mom, rest of year w/ dad



-statements made by kid to babysitter, mom, dr. about dad's molest. were permitted as testimony from mom, dr. babysitter

-theory is that mom biased child during summer and all statements made after summer

-ct said XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX


People v Maldonato-cab shooting, driver gives description of assailant and makes sketch w/ police

-police testify about sketch and give the description of the witness

-ct says can't introduce sketch b/c prior consistent statement used to bolster

“BEST EVIDENCE” RULE-ct won't allow testimony about what a document/photo says without introducing the document

-but you can have independent evid ("we got married" & show marriage certificate)

-can't testify to what nutritional label says, but can ask the chef what he put in the soup-lay person can be an expert on spouse, friend, co-worker handwriting


-cops can say D appeared shocked as a layperson


Rule 1002-originals always required unless FRE says otherwise
Rule 1003 - duplicates are originals
Rule 1001(4) - photocopies are originals
(i) photocopies are duplicates

(ii) enlargements, miniatures, etc.

(iii) any accurate reproduction of the original

(iv) printouts, negatives, prints

Duplicates not allowed if:

-genuine issue is authenticity of the original or

-in the circumstances it would be unfair to admit duplicate in place of original (poor copy being offered)

Rule 1004-original not required when:


1) lost or destroyed (unless bad faith)

2) can't be obtained by judicial process (subpoena deuces tecum)
3) in possession of opponent who fails to produce it

4) collateral matter  (newspaper, etc..)


Rule 1005-PUBLIC RECORDS-copies of public records can be admitted if certified or testified to (b/c we want original kept in public office)


OPINIONS AND EXPERTS

Rule 602-witness must have first hand knowledge( except experts)
Rule 603-witness must take oath/affirmation
Rule 614-counsel and judges can call/question witnesses, both parties can cross

Rule 701-lay witness opinions:

-have to be based on perception of witness


-helpful to understand testimony or a fact in issue


-can't be based on expert knowledge

-lay person can be an expert on spouse, friend, co-worker handwriting


-cops can say D appeared shocked as a layperson


Commonwealth v. Holden: witness gave 3 opinions

-D winked-OK

-to communicate w/ me-maybe OK

-to make up an alibi-not OK

Rule 702-Expert Testimony


-given when jury needs assistance (when not w/in their experience)


-expert has to be qualified

-skill

-knowledge

-experience

-education
Rule 703-Basis for Expert Opinion


-gives expert opinion to reasonable degree of certainty (must be rzbly relied on in that field)


-must be able to give basis for opinion

-first hand obs.

-second hand obs. (interviews, etc.)

-courtroom info

-hypo question (rules have to be somewhere in the record, even if diputed)

-Daubert-if relevant and reliable, even if not widely accepted can be admitted if judge permits, judge is gatekeeper, factors: relevant?, has it been tested?


-opponents will try to stipulate to expert qual to avoid hearing credentials, do not let them


-if one hypo rule/fact wrong, whole question can be objected to

Rule 704-expert opinion on the ultimate issue permitted, except crim mental state at time of crime
Rule 705-expert may testify without giving underlying facts, unless ct asks or opponent requests on cross
Rule 706-ct appointed experts, doesn't happen that often


-atty can subpoena experts


-13th Amend-no indentured servitude, doesn't apply to subpoenas

Demonstrative Evid-charts, models, floorplans, re-enactments


-polygraphs inadmissible b/c usurps jury credibility function

IMPEACHING EXPERTS


Treatises are admissible hearsay to rebut expert- Rule 803 (18)
-can be read into evid, but not received as exhibits

-can ask how they are geting paid, how often they testify, for which side?

Scientific Evidence-admitted at judges discretion

Daubert v. Merrell Dow-as long as based on good research, court can accept it, has to follow scientific method, there should be peer review, general acceptance is good, but not required
US v. Scheffer-XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

PRIVILEGES

Rule 501-FRE says follow common law and in civil actions use state law

-SC says everyone has a duty to give true evidence, but some have a priv b/c of public policy


Fed acknowledged privileges:



-shrink/social worker/client (exception for dangerous patient)





-husband/wife priv:


-conduct done in private is privledged


-priv surives marriage/divorce/death for things said during marriage


-doesn't apply to things that harm marriage (affairs, abuse, etc.)



Trammell- if spouse wants to testify against spouse, they can



-attny/client


-includes anyone client reasonably believes is a member of the bar and asks for legal advice from


-asking a friend who is a lawyer is no priv




-everyone in firm is covered (secretaries, etc.)




-death doesn't terminate privledge

-crime/fraud exception: asking lawyer how to commit crime/fraud isn't priv


-doesn't apply to past crimes


-attny allowed to testify about clients intent in his will


-no priv for malpractice, appeal on grounds of incompetent representation, fee collection


-if attny uses consultants, they are covered too


-if attny interviews bystander, they are not covered under priv, but it is covered under work product


-ID of client not confidential, neither is who's paying or how much


-sending stuff to attny sometimes covered (cover letter to biz records), sometimes not (weapons, evid.) 




Upjohn-in biz context, house counsel interviews staff (work product)

Other Privs (diversity cases follow state law):



-reporter's priv (not always upheld)



-priest/clergy priv



-dr/ patient




-scars on face not priv, scars on belly are


-SC says if someone refuses to hand over evid, assume it goes against them

-if communication not made in confidential context, not privileged


-if priv violated it still can't get into court


- eavesdroppers can't testify 


-parent/child, accountant/customer, teacher student not usually protected


-implied waiver by bringing personal injury action, medical records are fair game


-if bringing wrongful death, psych history fair game

HEARSAY

out of court statement used to prove the truth of the matter asserted

HEARSAY EXCEPTIONS: BRIEFCASE DAD


B-biz records




803


R-recollection recorded



803


I-interest, declaration against



804

E-excited utterance




803


F-former testimony




804

C-contemporaneous utterance (present sense impression) 
803


A-admissions




801
S-state of mind




803
E-everything else-residual exception


807

D-dying declaration




804

A-absent (forfeiture by wrongdoing)


804

D-diagnosis, medical



803

Non-Hearsay Purposes:


Knowledge


Independent legal significance (words with )giving this to you as a gift)


State of mind of speaker


State of mind of hearer



-notice, knowledge, heat of passion, motive, mens rea


Silence


Machines (don't lie) radar gun not hearsay


Animals (dog was barking at )


Conduct not intended to be assertion  (wink)

 3 STEPS:


1) is there an out of court statement? (letter, petition, receipts, records)



2) why is it being offered into evidence, what is its purpose?)


3) is it relevant?


hypo: "the light is red", made out of court


-if used to prove the light was red, then its hearsay


-if used to prove that the driver had time to hit the brakes, its not hearsay

What is a Statement? -Rules 801

-oral, written assertion, or nonverbal conduct (raising hand, nodding head)


-intended by the person as an assertion  (wink not admissible b/c can't tell what assertion made, if any)

Hearsay Inadmissible Unless Explicit Exception - Rule 802

-judge makes all preliminary admissibility rulings under 104(a) 'preponderance of the evidence' standard 


-party seeking the exception has the burden


-its easier to admit hearsay in civil cases than crim b/c of 6th Amend, confrontation clause
-3 ways a jury evaluates a witness: 


-oath


-demeanor


-cross examination


-hearsay prohibits this so that why its only admissible under certain circumstances

United States v. Brown-XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

Subramaniam v. Public Prosecutor-D convicted of treason, said terrorists threatened to kill him if he didn't join 

them, claimed a defense of duress, ct said not hearsay, b/c not used to prove that terrorists were going to kill him, it was used to prove his state of mind
Vinyard v. Vinyard Funeral Home- P sought to prove D knew walkway slippery when wet via testimony that many 


people had told him it, ct said not hearsay b/c it was used to prove D's knowledge and it was relevant to a negligence claim

Johnson v. Misercordia Hospital-P sued hospital for hiring Dr. with bad history without doing a proper 


background check, evidence of background was permitted to show hospitals state of mind and relevant to liability

United States v. Hernandez-XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

Kinder v. Commonwealth (handout)0-XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

Rule 806-you can discredit a hearsay statement and the declarant the same way you can impeach a witness on the stand


803 Exceptions: (W must have personal knowledge)

803=P E S M P B A P

Present Sense Impression-Rule 803(1) 




 
-describes or explains event or condition





-statement made during declarant's perception or immediately thereafter
Excited Utterance- Rule 803(2)
-startling event/condition

-statement related to the event


-made under stress caused by event/condition


-FRE doesn't require separate proof of event happening (judge can bootstrap)
Truck Insurance Exchange v. Michling


-husband died after he told wife he hit his head on bulldozer an hour ago


-ct says inadmissible hearsay b/c no proof of event happening

Lira v. Albert Einstein Medical Center


-husband described what dr. said about wife's throat, 'who butchered this'


-D objects b/c dr's present sense wasn't instinctive, it was trained and deliberate


-ct says its inadmissible hearsay b/c doesn't fit the exception
State of Mind-Rule 803(3)
 
-statement re SOM

-of the declarant (his own SOM)

-then existing (how declarant feels right now – my head hurts today)


[note:  SOM of other is not HS b/c not offered for truth]

Hypo: husband says "My wife love's me"



-can't be used to prove wife actually loves husband



-can be used to prove husband thinks wife loves him


Adkins v. Brett-XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX


Mutual Life Ins.v. Hillmon-wife sued to get benefits after husband died in creek



-HILLMON EXCEPTION: statement of future intent admissible to prove that you actually had the intent, which is admissible to

 prove that you actually did it

Shepard v. United States-D convicted of murdering wife by poison



-claims conversation by his late wife and her nurse improperly admitted



-wife said to nurse "this is the bottle of whiskey I drank b4 collapsing, it smells strange,



Dr. Shephard poisoned me"



-not admissible under dying declaration b/c she was getting better



-SC said inadmissible if it looks backward, relying on a memory

United States v. Pheaster-Larry disappears outside restaurant & is kidnapped




-Larry's friends testify he said "I am going to meet Angelo & I'll be right back"



-statement was used to prove future intent, which can be used to prove Larry met Angelo



-WEIRDLY, can't use it to prove Angelo met Larry!!!



-PHEASTER DOCTRINE: as long as your not using state of mind to prove what someone else was thinking or doing, its OK

Statement for Purpose of Medical Diag. or Treat. -Rule 803(4)
-statement for purpose of diagnosis or treatment

-describing condition or cause

    
-rzbly pertinent to diagnosis or treatment
-doesn't have to made to a dr., could be to paramedic, a family member that is helping you get treatment (kids to parents, seniors  to caretakers)


-the injured person doesn't have to be the one making the statement, a parent relating a condition to a dr. is permitted



-doesn't have to be a present symptoms, but has to be reasonably pertinent


-i got hit by a car that ran through a red light--hit by a car is ok, ran a red light is not b/c not pertinent


-statement of children to dr. in sexual abuse cases, even those that ID perpetrator, are admissible, b/c pertinent to treating child


-under FRE doesn't matter if to treating Dr. or ct perpetration dr for opponent, in NY only treating DR. statement allowed


-moans and groans are admissible everywhere


-prognosis is untrustworthy b/c looks to future

Past Recollection Recorded-Rule 803(5)
-W made or adopted the statement

-W once had knowledge

-W no longer has knowledge

-statement made when W’s memory fresh


-statement reflects knowledge correctly

Baker v. State-court confused past recollection recorded , 803(5), with present recollection revived, 612
Records of Regularly Conducted Activity (biz records)Rule 803(6) 


-record


-of acts/events/conditions/opinion/diagnoses


-made at/near the time


-by a person w/ knowledge


-or compiled from a person w/ knowledge


-unless source/method of preparation untrustworthy
rationale-biz records are reliable b/c it is in the self interest of biz owner to keep accurate records, or they wil get in trouble

-entities of any kind fall under this rule

-prognosis usually untrustworthy b/c looks to future, especially when Dr. doesn't testify

-ruling would be made at a 104(a) preliminary hearing

-memory or unavailability irrelevant, document itself suffices, but can't use to bolster if you already had someone testify to all of it

Foundation: must ask witness/custodian:


1)are these records kept in the regular course of business? 




2) is it the regular course of your biz to maintain these records?

Absence in Records Admissible if -Rule 803(7) 

-records kept in accordance w/ 803(6)


-to prove non-existence/non-occurrence of the matter


-and the matter was normally recorded


-unless untrustworthy
Public Records not hearsay-Rule 803(8), including those covering:


-ACTIVITIES if the agency (i.e., payroll, personnel, receipts)


-OBSERVATIONS-matters observed that there is a duty to report (maps, ct reporters transcript)


-EXCEPT police observation in criminal case  


-FACTUAL FINDINGS made pursuant to law



- can be used in civil actions against the govt.



-or if offered by D against govt. in crim case


-UNLESS UNTRUSTWORTHY


-police officers accident report is a biz and public record



-some govt records are not kept regularly (anthrax investig.), but still are admissible



-902(4) certification is enough, don't need sponsoring witness



-can be based on info from people that do not have a duty to the public/agency

Johnson v. Lutz-xXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX


804 Exceptions (only if declarant unavailable)

804: F D A W

Unavailability=

-privledge,

-dead

-infirm

-takes the 5th

-refusing to testify. despite ct order

-testifies to lack of memory,


-out of jurisdiction (abscence)



-can't get by process or due diligence (calling mexican in english doesn't count)



-SUBPOENAS-in civil case good for district and 100 miles from courthouse



  
       -in crim case good for all of US, can get a material witness order/contempt

Former Testimony Exception-Rule 804(b)(1)


-witness unavail


-opportunity for cross exam last time (depositions, prelim heardings, other trials)


-similar motive for cross-exam last time


-crim case-can only be used against same party 


-civil case-can only be used against same party or predecessor in interest
-testimony=under oath

-preliminary hearing: no jury, just judge to find out if enough evid to proceed to trial

-D has oppty to cross-examine, but may not have similar motive to cross and judge may not allow it fully

-majority of cts will allow prelim hearing testimony and allow D to instruct jury that they never go to cross



-grand jury: subject to cross, but can't be admitted under former testimony exception b/c of confrontation clause 


-can't be used in a criminal case b/c of 6th amend confrontation clause 


-OK in a civil case b/c no confronation concerns   XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX



-deposititon-usually OK, but can't use civil deposition in crim trial

Travelers Fire Ins. v. Wright XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX


US v. Salerno-2 mafia rats testified at grand jury but refused to at trial, plead the 5th


  -D wanted to use their testimony to exculpate himself


-they are unavailable, testimony would be used against prosecution


-ct says XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
Dying Declarations- Rule 804(b)(2)
-declarant unavail.

-believed death was imminent

-re cause or cirx of death

Soles v. State-boy told dad who shot him, then died



-prosecutor used boys statement



-D asked for jury instruction on boys consciouness



-ct says XXXXXXXXXXXXXXXXXXXxxxXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

Declarations Against Interest-Rule 804(b)(3)
-declarant unavail.

-against pecuniary, proprietary, subject to civil/crim liability, render claims invalid

-declarant knows against interest when said (personal knowledge)

-rzbl person would not say unless true-no motive to falsify


-if declarant inculpates himself and exculpates D, need corroborating evid.


-if declarant inculpates self and D no corroboration needed

G.M. McKelvey Co. v. General Casualty Co.-xXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX


United States v. Barrett-need corrborating evid that clearly supports trustworthiness for inculp/excuplatory statemens to be admissible


Hypo: 
-A & B rob bank and get arrested



-B says to cops 'A and me did it"



-prosecutor can admit it against B as admission



-never admissible against A b/c conspiracy was over (limiting inst. can't fix this, too prejudicial)



-can't admit it against B b/c not against his interest, he is already arrested and is shifting blame



-also can't admit b/c of confrontation clause, B will plead 5th at trial 


Williamson v. United States-SC said can't allow burden shifting statement under 'dec against interest' 



b/c 6th Amend confrontation won't allow it, A can't confront B, b/c B will plead 5th


Crawford v. Washington-SC new bright line rule  ?XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX


Hypo: bus driver dies right after crash and says 'i ran the stop sign,tell my wife to pay the last premium, this is a:



-agency admission



-dying declaration



-excited utterance



-dec against interest



-present sense impression


Hypo: D shot victim in bar, D claims self defense, victim had no gun



-D tries to admit transcript of 3rd party charged w/ robbery saying he took (victim's) gun off the floor, he told his attny



-D tries o get robber to testify, but robber claims 5th and attny/client priv

-ny ct of appeals said robber unavail b/c of priv and it was against int b/c penal interst inclulded


Differences:

declarations against interest are made by someone other than the  (3rd party), require unavailability, require personal knowledge, have to know its against your interest when you say it, can be by silence

admissions -doesn't require unavailability, must have been made by party (or agent), doesn't require personal know?, do not have to know its against your interest, can be by silence
Forfeiture by Wrongdoing-Rule 804(b)(6)



-statement offered against a party



-that has engaged or aquisceince in wrong doing


-that was intended to and did produce declarant unavailability

US v. Mastrangelo-D convicted of drug offense, on appeal ct held evidentiary hearing



-evidence prosecutor wants to use to prove drug offense is witnesses grand jury testimony



-but witness was murdered by D on day he was supposed to testify, judge declares a mistrial



-ct says prosecutor can use grand jury testimony, even though its hearsay, b/c D forfeited his right to assert hearsay exclusion when he

 caused W not to be able to testify



-doesn't have to be D himself, can be an agent



-doesn't have to be death, can be threats



-P would have to show D was cause of W's unavailability, ct uses 'preponderance of evidence' standard


SPECIAL HEARSAY EXCEPTIONS:

Admissions Always Admissible-Rule 801(d)(2)


-must be statement made by opposing party


-doesn't matter what kind of statement it is (excuse, defense, apology, etc 


-parties cannot introduce their own out of ct statements

-doesn't have to be against interest


-re-enacting a crime is an admission


-party making declaration doesn't need personal knowledge


-FRE doesn't count admission as exceptions b/c party is in court, he doesn't have to cross examine himself

Agency Admissions -Rule 801(d)(2)(a)


-individual /representational capacity


-adoption/aquiscence (silence counts)


-authorized admission (person delegated to speak for company)


-agency admission (treated broadly-employee, etc.)  


-co-conspirator when done in furtherance of conspiracy (once your caught conspiracy is over)


-can admit statements by attny



-Bootstrapping-under authorized/agency/conspiracy



-hearsay statement shall be considered, but it is not enough to establish declarants authority



-if any made as excited uterance, you can bootstrap (consider hearsay alone as proof declarant had authority)



-don't have to prove crime to establish conspiracy, phone call alone is enough


Reed v. McCord- wrongful death case



-P wants to introduce evidence that D said to coroner 'victim killed by machine'



-D said hearasay, ct said admission OK



-if he said "I heard......" wouldn't be admission and it would be inadmissible hearsay



US v. Hoosier XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX


Mahlandt v. Wild Canid XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXx

Bourjaily v. US XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

Prior Identification- Rule 801(d)(1)(C)-an out of court ID after perceiving person isn't hearsay when the dec. testifies and is subject to cross

US v. Owens-cop brutally beaten, IDed attacker but then couldn't remember later on



-D said allowing out of court ID violated 6th amend confrontation clause and 802 general hearsay prohibition



-SC says right to cross examine doesn't mean your guaranteed an effective perfect cross, only the chance to make one

-an unfair ID procedure would violate due process (i.e., all in line up are one race or age, except one, perp is handcuffed to chair and victim asked to id who in the room did it- a "show-up")


-cts, even NY, now allow experts to testify about dangers of misidentification


-some cts now favoring a double-blind sequential line up and psychologists say its better

Rule 805-Hearsay w/in Hearsay


-so long as both hearsays meet an exception, its OK


-hypo: woman saw license plate number and told cop ASAP



-testifies a year later and forgot the #, but says when she told him it was accurate-admissible b/c it was a present sense impression



-cop testified he remember writing it down and now he can't remember



-admissible b/c recorded recollection 803(5)

US v. Duncan-criminal action against Ds for insurance fraud, faking accidents



-prosecutor offers insurance co records which are admissible as biz records



-D claims insurance records also contain unauthenticated medical records



-ct says since insurance co relied on the hospital records, admissible as overall biz records



-AND b/c D signed a release at the hospital, so hospital was acting as an agent of D in creating those records


Hypo: 
-registrar loses student records



-can registrar testify to his memory of those records? NO


Hypo: 
-Is a computer printout a biz record? yes-you don't have to know how software works


Hypo: newspaper clipping offered as a biz record



-it is a business record, but the opinions in it are hearsay and it is not inherently reliable



-the source of info is untrustworthy



-thus almost all courts would not allow it under the biz record exception

_________________________________________________________________________________________________________________________




Redo all the Hypos, the Morgan Exam p.133-137, the McNaughton Exam(299-303) and the other one he gave out, plus any old Gershman exams in the library.

FINAL:

FRE only! don't need rule numbers or case names, but can use them

70 questions total

30 short question on six trials (2 pts each)


-is question proper?, is evidence offered properly?, should objection be sustained? what's the rule?

40 multiple choice, only one correct answer (2pts)

covers everything

use acronyms!!!!!

pen or PENCIL

practice other evidence questions, hypos

admissions are just admissions, they are counted as hearsay for the exam

there is only one exception for each question, even if others might apply, just say one






































11

