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I. DUE PROCESS AND INCORPORATION 


Palko v. Connecticut 1937-selective incorporation of the bill of rights



-ct said double jeopardy is not a fundamental right therefore doesn't apply thru 14th to states




-if something is a fundamental right it will apply to states thru 14th Amend DP

-double jeopardy doesn't prevent "ordered liberty" or violate fundamental principle of liberty & justice so not required of states thru 14th DP

-things that do apply to states: all of 1st, 6th-right to counsel


Benton v Maryland-overruled Palko in 1969

Adamson v. California-under Cali law prosecutors could comment upon Ds lack of testimony to deny or 

explain charges & allow jury to consider it



-D argued state vioalted 14 amend DP based on 5th being a fundamental national privledge

-ct said 5th amend not contained in 14th DP against states b/c not fundamental right to fed citizenship(Twining)

Rochin v. California-stomach pumping case


-SC said DP was violated

-test if evid can be used: does this SHOCK THE CONSCIENCE?
Fundamental Rights-those rights so rooted in tradition & conscience of our people / the very essence of a 

scheme of ordered liberty / needed for fair & enlightened system of justice / natural law 


-evidence acquired by a private person not usually subject to Constitution


-govt action required for Constitution to have a role

-cts are reluntant to step on state powers (federalism)


Sources of Individual Protection


-fed & state Constitutions


-states often more protective (especially NY)








Supervisory Power-fed & state cts inherent power to make sure system of crim justice is not polluted-things 

that might not be coverred by fed or state laws-used very rarely


Due Process of Law:



-5th-DP applied to feds/equal protection(Bowling v Sharpe)



-14th-DP applied to states/equal protection/priv & immunities(right to travel)



-Bill of Rights:  -first eight amend apply to feds

  
   -24 enumerated rights

HYPO: How the SC Justices came out in Adamsen

-NY decides to change standard of guilt from "beyond rzbl doubt" to "prepond evid"



-Is this Constitutional?



majority:
1) is it specifically covered in Bill of Rights? if no-can't use selective incorporation



Frankfuter
2) is it natural law?



Black

3) since not in Bill of Rights its up to NY-not unconstitutional under fed const.



Rutledge
4) total incorporation plus DP can be used sometimes


Today Virtually Every right in Bill of Rights has been Incorporated



Exceptions
1) 2nd Amend right to bear arms



that were 
2) 3rd quartering of troops against homeowners consent



never

3) 5th-in fed case, felonies have to be by grand jury



incorporated:
4) 7th-civil jury trials





5) 8th-excessive fines clause






II. ENTRAPMENT AND OUTRAGEOUS CONDUCT


Olmstead v. US-ct upheld wiretapping even though illegal under state law (later overuled)



-ct says 5th amend requires compulsion to speak



-4th amend in 1928 not violated b/c no trespass



-ct said cops may have engaged in unlawful activity but it doesn't matter

-Holmes: It is less evil that some criminals should escape than that the govt should play an ignoble part

-Brandeis: the right to be let alone / emotional trespass / famous dissent






-fed juries are 12 ppl & require unanimity

-SC said jury of 12 isn't fundamental so some states have fewer jurors (10/12 OK, 5/6 not OK, you must have unanimity at 6 juror level)


United States v. Russell-entrapment on meth production



-fed agent infiltrated drug production ring



-feds provided hard to get ingredients & asked ingredient makers to stop production of it



-SC used subjective test-focus on the predisposition of the D, did govt implant the crime in Ds 

mind? Is D an unwary criminal or an unwary innocent?


Jacobsen v US-1992-govt used 5 fake clubs to try to get D to buy kiddie porn for 2.5 years



-they got his name form a porn store in Cali



-SC says D has to be predisposed at the time govt first reached him


Entrapment Defense:



Sorrells-1932-majority use subjective predisposition test



Sherman-1958-same


3 approaches to entrapment:



Approach 1-subjective approach, elements include:




1) inducement/solicitations/enticement




2) D not predisposed





-can prove pre-disposition via surrounding circ.





-some cts allow experts to testify to predisposition





-D opens the door on pre-disposition by claiming entrapment defense





-ct says its not a Const. defense, but a judicial ruling based on Congresisonal intent

Approach 2-objective approach, elements include:




1)impermissible govt conduct



Approach 3-DP defense for outrageous govt conduct (Rochin -stomach pump)




-very rare & violates fundamental fairness


Entrapment by Estoppel:



-game warden says its OK to hunt in Feb. then arrests you for hunting in Feb.-you can assert estoppel 

as a defense



-you can argue sentencing entrapment if govt lets you keep selling drugs to rack up the 



sentencing



III. ORIGINS OF EXCLUSIONARY RULE


-English Magistrates used General Warrants to search everthing, founding fathers hated this!!!


Thus 4th Amendment covers:






Clause I: 
persons

Unreasonable Searches & Seizures





houses








papers





effects




Clause II
warrants

Probable Cause








supported by oath/affirmation








Persons/Places/Things (the particularity requirement)


Different Kinds of Warrants:
Arrest / Search / Eavesdropping


Boyd v. US-1886-created the exclusionary rule as a remedy for violations of 4th


-a man's home is his castle



-said illegally searches/seizures didn't violate 5th amend b/c there is no compulsion

Weeks(1914)-fed case saying 4th Amend bars evid obtained in violation of 4th search & seizure in fed cases

-cops entered house w/o warrant and found evid of gambling


-SC says tendancy for cops to break laws should find no safety in the cts, otherwise 4th has no value 


-created a REMEDY for 4th violations
Wolf v. Colorado-4th Amend doesn't apply to states (overuled by Mapp)

-D argued 14th DP incorporated 4th search & seizure, thus evid obtained contrary to 4th by state should be barred by an exclusionary rule



-DP is not a fixed formula





-ct gives 3 lame remedies for violation of 4th by states:




1-public can control police in smaller jurisdictions




2-internal police discipline




3-trespass actions against police



-ct decided case based on a poll of the states


Mapp v. Ohio-
ct overrules Wolf


-evid seized in violation of 4th is bared from state cts



-exclusionary rule is needed b/c othewise words would be meaningless in Constitution

-this case is part of the 1960's DP revolution-many cases incorporating Billof Rights into 14th DP



Elkins-purpose of rule is to remove incentive to violate constituion



-analogy to coerced testimony



-"makes good sense"


General purposes of Exclusionary Rule:



1-to deter unconstitutional behavior



2-to command respect for Constitution


-About 1-2% of cases are lost b/c of exclusionary rule

IV. PROTECTED PRIVACY INTERESTS


Katz v. US-feds bugged outside of phone booth & recorded Ds conversation


-feds said no physical entry into booth


-Stewart-4th protects people not property


-also, even though police had probable cause, they still needed a warrant to search in this case



US v. White-Jackson allowed cops into his house to secretly record Jackson's conversations w/ D



-cops hid in closet and wired the house



-ct says D has no privacy in conversation w/ Jackson b/c Jackson could always later tell the police
Coravalles-recent-drug sniffing dog is not a search, even during a routine traffic stop, no privacy interest in 

illegal drugs and that is all dog sniffs for

California v. Greenwood-SC said no search when there is no reasonable expecation of privacy



-no reasonable expectation of privacy in garbage left at the curb



US v Cairo-beeper on a box that goes in a house is an unreasonable search b/c there is a reasonable 

expectation of privacy

US v. Knotts-using a GPS on a car on public roads is not a violation of 4th amdn privacy


US v Dunn-open fields doctrine
Oliver v. US-open fields doctrine applied to very hidden field where pot was grown


-even though cops trespassed ct says it doesn't matter


-ct says not protected b/c lots of ppl can hike there


-ct wants to draw a bright line to help police fight crime  






Kyllo v. US-thermal imaging case



-Scalia said thermal imaging of a home is a search b/c you can see the lady of the hosue in the shower



-the home is sacred



-off the wall surveliance-looking @ outside of house



-thru the wall surveliance-looking @ inside of house


Thresehold Questions:

Is government intrudting in a protected place?  then its a search



If there is a search, then 4th applies


Examples: 

-Police peeking thru open window curtain or bathroom is not a privacy violation & thus not a search under 4th amend

-words are covered under 4th Amend protections



-abandoned houses have no privacy interest



-no privacy in cardboard box for homeless on street



-tent in a campsite has privacy



-use of bionic ears held constitutional when used on public street



-use of starlight scope which amplifies light in the dark OK for looking into car from far away



-no privacy for stuff left in front or back seat, but glove box and trunk have more privacy



-curtligae(area right around the house) considered private


Test of Reasonables of My Expectation: Would society think my expectation is a legitimate belief?

V. SCOPE OF EXCLUSIONARY RULE


A. Private Searches





     


B. Civil Actions

C. Ancillary Criminal Proceedings


D. Standing



Generally constitutional rights are personal-usually can't get 3rd party standing


Standing Test to Challenge Use of Evid:


1)have to claim your privacy violated (standing)



2)that govt is using evid against you that it obtained thru illegal search

Hypo: A owns phone that is tapped-standing b/c he has a right to privacy in his phone



B & C talking on phone-standing b/c they have a right to privacy on the call



D & E criminal action discussed on phone-no standing b/c no privacy violation

Rakas v. Illinois-ct says only driver, not passangers have standing to challenge evid found in the car

-passangers could have had standing if they often use the car/exclude others/had 

relationship w/ driver/owner, or if they had a reasonbale expecation of privacy in a locked glove box or under the seat










Jones v US-if legitimately on the premesis you have standing



Rawlings v Kentucky-cops find boyfriends drugs in girlfriends purse





-boyfriend has standing b/c he uses the purse often and excludes others

-If police stop car w/o prob cause can claim unlawful seizure (stoppping you), if search was product of seizure can usually exclude evid

-container search-you have to show expectation of privacy in the container

-used to be automatic standing on possessory crimes but now you have to alledge it

-generally, lawful operator of car has standing, as do baileees, but not car thieves

-if spouse rents car but you drive it, you have standing

-a car past due on lease, you have standing unless bank takes action

Minnesota v. Olsen-overnight guest had reasonable expectation of privacy







Minnesota v. Carter -cop looked thru window blind & saw house guests bagging coke




-SC said no expecation of privacy for house guests b/c turned home into place of illegal biz & 


anyone could have seen theu the blind




-SC has been narrowing 4th amend exclusionary rule via standing doctrine

New Narrower Standing Test:


1)P has to have suffered and injury in fact


2) that injury was caused by the govt


3) and the lawsuit will redress the injury


E. Inevitable Discovery

Nix v. Williams-police spoke to D in car re Christian burial during transport after 6th invoked

-D confessed & lead cops to the body

-SC says if prosecution can establish by preponderance of evid that the info ultimately or inevitably would have been discovered by lawful means, then admit it regardless of the violation




F. Independent Source

-govt not currently violation const., but based on an earlier taint 

-govt violated consitution, but can prove same facts thru an independent source

G. Attenuation


Wong Sun v. US-fruit of the poisonous tree!!!




-unlawful entry into Toy’s laundry & unlawful arrest



-unlawful entry into Yee’s home



-unlawful entry of Wong Sun’s home

-Toy has standing to challegen drug evid b/c they were only found after a statement made by him after illegal entry and arrest

 

-drugs can be used against wong sun b/c he has no standing



-wong sun’s confession can be used b/c it was attenuated from poision tree




Primary Exclusion

Secondary Exclusion

Inevitable Discovery 

Independent Source 


Inevitable Discovery (ID)-always deals with a constitutional violation


Indepdent Source(IS)-govt not currently violation const., but based on an earlier taint



(IS) HYPO: -cops investigatnig warehouse, they are preparing a warrant




-they look inside bldg w/o warrant and see drugs




-they get warrant

-ct says that if govt can show by a preponderance of evid that they would have gotten warrant anyway the evid is admissible



(IS)HYPO:-V is mugged and confronted w/ suspect and ID’s him

-the ID was unconst. b/c of DP

-victim can tesify in ct to the ID  if the facts of the crime would have lead to a good ID anyway (ie-daytime, V saw him for 5 minutes, she has good vision)

 -the independent source can be the crime itself

(ID)HYPO: -cops find a receipt for a gun during illegal search




 -D says throw out receipt & gun b/c fruit of poision tree

-ct says no cops would have checked serial number on gun & found out who bought it anways thru public records/pawn shop



(ID)HYPO: -cops illegally search van and find gun




-police would have been permitted to take custody of van and inventory it




since this would have turned up the same gun, not excluded


Attenuation Framework for Secondary Evid:

1) Time frame (temporal proximity) shows free will

2) Intervening circumstances that break the casual connection

3) Flagrancy of the poliice misconduct (was it deliberate?)



H. Good Faith Exception to the Exclusionary Rule

Reasoning: since exclusionary rule seeks to deter police misconduct, if police were acting in good faith it wouldn’t deter them to exclude the evid

US v. Leon


-warrant looked good on its face but is was later found not supported by enough p/c


-ct did a cost benefit analysis-cost to society of exclusion are great


-ct will give deffernce to judge who signs the warrant, but will make sure



1)warrant allegation aren’t knowingly or recklessly false



2) judge isn’t acting as a rubber stamp for cops

3) affidavit has ‘substnatial basis’ for p/c


-did cops act  w/ reasonable unreasonablness? 

Arizona v. Evans-SC applied good faith

 -cop sees driver going down one way street wrong way


-his plates show up as having a warrant out on him so he’s arrested


-warrant was quashed 2 weeks ago


-since cops acting in good faith no violation

Ginsburg-dissented b/c of unkowns of CPU mixups in the future



-using the wrong form, technical screw-ups don’t lead to exclusion of evid



-good faith exception only applies to warrant

I. Impeachment Exception to Exclusionary Rule

Harris v. NY-cts says can use illegally obtained evid to impeach witness who contradicts 

himself on the stand b/c balancing weighs against perjury, D opened the door

-but cops can’t beat or use “coercive tactics” to get statements out of D




J. Habeas Corpus-the Great Writ!



-D raises constitutional rights in fed ct to gain freedom



-40-50% of Ds sentenced to die were succesful after habeus corpus appeal



-bring it in fed ct after you have exhausted all admin remedies in state ct

Stone v. Powell-4th Amed claims can’t be used in habeas if you’ve had a chance to argue it in supreme 

ct, but any other claim OK even if you’ve already covered it in state court




CATPIGFISH

Civil Action

Abandonment-if you abadon somehting, you have no expectation of privacy

Tree

Private searches-not covered by 4th

Inevitbale discovery

Good faith

Fruits


Impeachment

Standing

Habues corpus

VI. SUBSTANTIVE RULES OF THE FOURTH AMENDMENT


Anticipatory Warrants-D is going to receive a packageof drugs, when he does cops can arrest


Telephonic Warrants


No-Knock Warrants-if cops give good reasons in affidavit why knockcing/entereing would be harmful


False Affidavits-invalidate the warrant unless independent probable cause


Detention-cops can temporarily detain o neutralize situation (safety and evid protection)


Staleness -probable cause for arrest doens't get stale



    -probable cause for search warrants does get stale


-Cops can get a warrant to do surgery to retreive a bullet so long as not to dangerous


-Cops can get a warrant to force someone to open their mouth, if not can give anesthesia


Wilson v. Lane-presence of media in execution of a search warrant is a civil rights violation


Crime Stuff=  contraband




weapons




instrumentalisites of crime (credit card,  car, etc.)




proceeds of crime




evidence of crime (fiber, hair, etc.)


A. Probable Cause


Draper v. US- arrest may be made upon hearsay



-the reasonable cause necessary to support an arrest cannot demand the same strictness of proof as the 

accused's guilt upon a trial, unless the powers of peace officers are to be so cut down that they cannot 

possibly perform their duties



-Probable cause exists where the facts and circumstances within the arresting officers' knowledge and 

of which they had reasonably trustworthy information are sufficient in themselves to warrant a man of 

reasonable caution in the belief that an offense has been or is being committed.


Illinois v. Gates- probable cause determinations were not susceptible to the rigid, technical methodology



-standard of proof for a warrant, which required only the "probability," and not a prima facie showing, 

of criminal activity. The Court held that the informant's recitation of detailed facts, though relating to 

innocent activities, when corroborated by observation by police officers, afforded probable cause to 

believe that respondents had drugs in their possession

B. Warrant Requirements



-Cops need reasons to look under rug, in cabinets, etc. and will have to give such reasons at 


suppression hearing

-warrant must mention what police are looking for, if not, even good faith won't save it




United States v. Watson-congress canprovide for times when warrants not needed-only prob cause 


needed for postal inspections



Wilson v. Arkansas-reasonableness in home searches depends in part if officers did knock & announce


-cops don't have to knock/annouce if it might lead to:





1) destruction of evid





2) where escaped prisioner has retreated to a dwelling





3) threat of physical violence





Camara v. San Fran- bldg inspector tried to look in house for code violations

-ct says when consent refused, get a warrant, but standard is watered down probable cause b/c not looking for crime stuff




-govt must establish and area wide condition/ haven't looked at it in a while




-Domestic Violence cases use the watered down probable cause standard too


C. Searches Without Warrants


Patriot Act §213-allows cops to enter home w/o any notice - "sneak n' peak"

-by telling judge notifying the homeowner would have an adverse result, they can delay notification up to one year after search (lower than probable cause standard)

-you don't need a judge w/in the district to issue the warrant in terrorism cases

- can be issued for a search anywhere in the world

-normally 4th Amend applies to Americans overseas

-used mostly in non-terrorism cases (fraud/drugs)

1. Incident to Arrest




Chimel v. Cali-bright line rule-search incident to arrest allowed:

1-to protect cops from weapons in area arrestee might reach ("grabable reach")

(body cavity search allowed)





2-to presvere evid











-applies even if already handcuffed

-applies even if already left from where arrest took place a few minutes ago (contemporaneous) (hours later not OK)

-if not arrested in home, cannot search home w/o warrant

Atwater-police can arrest for even slight misdemeanor crimes

-can't search pursuant to a summons b/c much less of a threat to cop




US v. Robinson- even if a traffic violation, cops can search incident to arrest w/o warrant






-its reasonable to protect cops & preserve evid




-SC also says search of a car after arrest of one of the passengers is OK too




-cops can search containers in the passenger compartment (jacket, briefcase, locked glove box)




Whren v. US- officers motive for stopping car is irrelevant as long as there is an objectively 

valid reason to stop the car




Trouble when all these cases are combined:





-cops can arrest for any minor violatio like a smudged license plate





-can search entire passanger compartment & containers





-even if imporper motivation





-passangers have no standing






Payton v. NY- home arrest-cops have probable cause to believe D committed murder and enter 

home w/o a warrant to arrest him 

-this is a 4th amend violation, unless D consents to them entering the home

-if you hide out in a friends home, they still have to get a search warrant to enter the friends home and "search for D"

US v. Edwards-cops arrest & jail D, the next morning they give him change of clothes and find 

paint chip evid on old clothes 

-ct says this is incident to arrest


-b/c no other clothes for him the night b4, AND


-b/c no less burdensome to Ds privacy 




2. Exigent Circumstances




Warrantless Searches are unconstitutional unless they fit into an exception:





1) incident to arrest





2)  exigent circumstances





3) consent




Warden v. Hayden-clothing was seized during search of home (robbery charge)

-must be a nexus between evid seized & criminal behavior




-ct said entry w/o warrant and search w/o warrant was valid b/c of exigent circ. (delay would endanger the cops or others)







Illinois v. McArthur-wife told cops husband had pot under the couch





-cops wouldn't let guy back into the house for 2 hours while they got a search warrant

-ct said this was OK b/c cops let man go in for a cigarette while cop watched form outside doorway

-there were exigent circ for the seizure and the the seaizure was reasonable in scope and time



Walsh v. Wisconsin-ct held exegency doctrine didn't justify police entering home w/o warrant 

to arrest D when they have probable cause to prove minor offense




Emergency Doctrine: cts are reluctantt to use this unless its a real emergency-its a broad 

doctrine but cts are trying to limit it

-search of briefcase at car accident scene is OK b/c car accidents are emergencies & cops are looking for ID/medical info of victim



3. Vehicles and Containers




Chambers v. Maroney-car searched 1 hour after arrest for robbery

-ct says cars can be searched so long as there is probable cause b/c of exigency (i.e., cars are readily movable and evid can easily be destroyed or moved out of jurisdiction)

-ct says no difference in seizing & wtg for police to get warrant or letting police search w/ probable cause

US v. Chadwick- cops seized locked footlcoker based on probable cause for drugs



-SC say since no emergency they had to get a warrant before unlocking it



-if they locker was searched incident to arrest no warrant needed





Cali v. Acevedo- police may search an automobile and the containers w/in it where they have
 


probable cause to belive contraband or evid is contained



4. Inventory

South Dakota v. Opperman- cars towed for parking violations can be inventoried w/o warrant 

and any items found can be used against D in ct


-purpose is to protect police from dangerous items and property loss suits




5. Consent


Bumper v. North Carolina-cops told grandmother they had warrant to search her house

-she responds "Go ahead."

-there really was no search warrant

-ct says when prosecutor relies on consent, he has burden of proof to show it was freely & voluntarily given

-ct says consent not freely given when there was no real warrant to search 

Schneckloth v. Bustamonte-p/o stopped car driven by owner's brother


-they asked to search & he said yes and even helped


-ct said state had to prove consent was given w/ understanding that it could be witheld


-SC says look to "voluntarily" in admissions cases


-SC says look to totality of circ:



-youthfulness



-education



-intelligence



-lack of advice



-length of detention



-nature of questioning

US v. Matlock-3rd party consent to search

-SC says consent of one who has common authority over premesis or effects is valid as against the absent non-consenting person w/ shared authority

-each person assumes the risk that the other will show it to someone

-prosecutor still has burden of proof by prepoderance of evid to show consent was voluntary





Frazier- D & cousin shared a duffel bag, with cousin only using one part of it





-cousin gives consent to search whole bag 

-ct says even though cousin didn't use other part of bag, D left the whole bag with cousin and let him use it



Illinois v. Rodriguez-if poliice reasonably believ person has authority to give consent, they can 

rely on it and any evid produced is admissible






Lewis v. US-narc was invited into Ds home & bought pot


-ct says particulars of each case govern in deception cases

-D voluntarily invited narc into his home & created an illegal commercial center in his home

-narc didn't do anything unintended by D (like rifling thru D's medicine cabinet)

-ct says this is admissible






3 Ways Govt. Can Get Into a Home:


1-warrant


2-exigency/emergency


3-consent-totality of circ, govt had BOP on voluntariness



   -babysitter/motel owner can't give consent to enter residence



   -you can't authorize access to a place you don't have legal authorirty to



   -majority of cts uphold consent by trickery

6. Plain View
Horton v. Cali-cop had warrant for proceeds of robbery


-cop was interested in finding other evid too


-D said it wasn't inadvertent, thus weapons were illegally seized


-SC disagrees, says



1) better to have objective standard than subjectivt standard of what each 



cop is thinking about



2) inadvertance not required b/c warrant already limits scope of search



so anything found outside scope of search is unconst., thus privacy is 



protected


-cops can only look in places where X item might be & must stop once X is 


found


-ct throws out inadvertance requirement on plan view searches/seizures

Minnesota v. Dickerson-plain feel doctrine


-cops saw man leaving crackhouse & walk away when he saw them


-they stopped & patted him down


-cop felt something in Ds pocket, he knew it wasn't a weapon, but wasn't sure it was 

crack until he wiggled it around a lot more


-ct said cop should have stopped the search as soon as he realized it wasn't a weapone, 

unless he was sure it was crack


-plain feel exception only appliess when cop immediately knows what he's feeling



7. Reasonableness and Balancing

Stop & Frisk-started in 1960's, earlier ct cases held this unconst.

Terry v. Ohio-cop sees 2 guys standing on street corner who looked/acted suspicious



-cop did a stop & frisk & found a gun



-ct refuses to supress evid



-ct says cops need flexibility



-under 4th, actions must be reasonable







Balance:  inrusion v. govt. interest



-govt has to point ot facts to justify intrusion



-cops have to have reasonable suspicion for Terry stop & frisk



-if detention is too long, it becomes a functional arrest



-concurring: right to frisk depends upon hte reasonablness of the forcible stop



-the right to frisk is automatic after a forcible stop

How to Analyze Terry stop & frisk:


1) do cops have reasonable suspicion


2) do they have facts to frisk?


Adams v. Williams- informant that cop knew told cop man in car had drugs & a gun at his 

waist, 2am, bad neighborhood


-cop asks man to open door, he rolls down window instead


-cop immediaely reaches in & grabs gun from the waist


-SC said this was reasonable, intrustion aws limited & done to protect cop


Florida v. J.L.-
 anonymous tip about kid w/ gun


-3 kids standing on street corner


-cop tells kids to put yr hands up


-ct says no reasonable suspicion


-anonymous tip wasn't reliable, no corroboration


-no exceptions for firearm cases, too slippery a slope


Hiibel v. Sixth Judicial District of Nevada-

Florida v. Bostick- bus sweep searches w/o warrant OK so long as police don't convey message 

that compliance w/ their requests is required


-test: would a reasonable person feel free to decline the officer's requrests or terminate 

the encounter?


-the reasonable person test uses an inoocent persons beliefs


-this applies equally to trains/planes/city streets





DEA is airports-SC has taken 5 cases:


1-was it a seizure?


2-was it consenual?

-if detention is too long & they have no probable cause its unconscionable & unconstitutional

Profiling: often used by govt.-too many categories (arrives late/arrives early/first to board 

plane/last to board plane/one way/round trip/too calm/too nervous, etc)

-dog sniffing for drugs not a search under 4th Amend


-but waiting for dog for 90 minutes is too long

Michigan v. Chesternut-cops in car see guys on street & tell them to stop w/ lights/sirens


-ct says seizure only occirs when reasonable person believes he itsn't free to leave

Delgado- cops visit factories to determine whether illegal workers were working there


-ppl can't leave their stations, but ct said the question is whether they were free to 


leave


-refusal to cooperate /wout more isn't by itself enough, but is an indication

-lower cts ahev said cops can't ask probing questions about a crime during a Terry stop w/o 
Miranda if seeking incriminating statements

Cali v. Hodari- ct says seizure occurs in 2 circumstances


1) physical restraint (put hands on you) even if you run away its still seizure if touched 

you







2) submission to assertion of authority-where a reasonable person would belive he is 

not free to leave

US v. Sharpe- detained driver of pickup full of pot for more than 20 minutes


-ct says cops can temporarily detain ppl while they are executing a search warrant

Is it reasonable to Frisk A, B, & C b/c they are freinds w/ D?


-lower ctsa say automatic corruption rule applies


-when cops are investigating 1 person in a group (Terry stop) cops can frisk all of them


-but detaining/frisking everyone in a bar is unreasonable

Illinois v. Wardlaw-running from cops after they tell you to stop gives them reasonable 


suspicion enough to grab, stop & frisk you
Michigan v. Long-car frisk is OK, even if your not under arrest


-cops can go where its observable & get what looks like a weapon if thtey say "I 


thought it was a weapon"


-cts say not a search


-if cops see a large knife in the car & take, its OK

8. Special Need for Searches

Skinner v. Railway Labor Executives  Ass’n-railroad employees challenged fed Rail 


commisison laws that mandated blood/urine tests for employees involved in train 


wrecks & permitted breah/urine tests for violating safetty rule 




-ct says even though private RRs are doing the testing, its attributable to govt so 4th 

Amend applies


-ct says these are searches, but permissible b/c there is a special need beyond normal 

law enforcement so they do a balancing test


-govt. interest v. private interest


-ct says in this case govt interest outweighs privacy interet so search is reasonable


factors: -impractical to get warrant in time/loss of evid



-ct says these searches are minimal b/c set in prof. medical setting, not much 


health risk



-employees in heavily reg. industry have diminished expectation of privacy



-serves as a deterrent



-helps obtain valuable accident preventaion data

City of Indianapolis v. Edmond- city set up 6 roadblocks to randomly search for illicit drugs


-if primary purpose of checkpoint is to look for for crime evid of ordinary crimes its 

unreasonable, if secondary purpose its OK









-city relied on 2 cases:






Michigan v. Sitz-DWI checkpoints OK






US v. Martinez-Fuerte- border patrol checkpoints OK





-signs posted before the checkpoint, cops ask for licens & reg., conduct open view 



exam, dog snoffs, cops only do a search when given consent or when they have 




reasonable susp/prob cause





-cts have upheld 'suspiscionless searches' in 'special needs' cases (random drug testing 



of HS athletes, US customs workers, RR employees)





-ct says you can do a checkpoint w/ purpose of finding ordinary criminal wrongdoing





-its is a seizure & ct is very reluctant to make an exception to individualized suspicion 



when govt says its to pursue general criminal ends




NJ v. TLO-when cops do regulatory work, not looking for crime stuff




General Rule-individualized suspicion in needed, exceptions for regulatory actions




Checkpoints-can be done for exigencies: 
terroroists










DWI










seatbelt check










license & reg.










fugitive on the lamb




Del. v Prouse-cops stopped car randomly to get license & reg.





-randomness w/o rule isnot reasonable-invitations to abuse





-cops must standardize (every other car, every 10th car, etc.)




Michigan v. Stitz-sopping every car is OK b/c not arbitray, its standardized




US v. Martinez-Fuerte-govt can stop ppl at the border





-can't do body cavity searches





-can do cursory car.luggage if every car stopped





-authority of cops to stop w/in 10 miles of border, its reasonable suspiciion, a Terry 



stop can include race luggage




Illinois v. Lidster- report of serious crime in the area, cars stopped all cars on main road to ask 



questions re crime





-SC said this is reasonable temporary seizure





-look for ppl via roadblock is OK




HYPO:-loud party, report that kids were drinking





-cops set up roadblock outside of party





-ct said OK




2nd Circuit-barricades set up by police around a high crime area & limitig access to ppl who 



have good reason to be there has been held reasonbale by ct





-similarly, anti-cruising statues OK




8th Circuit-fake checkponts near exit ramps OK




Non-Consenual Drug Testing for Special Needs





Skinner-only tested employees involved in accidents





VinReah-customs agents had to be tested for promotions





Veronia- madatory for HS sports is OK





Bd. of Ed. v Earle- HS that tested all students in extra-curricular activities OK /bc 





schools have a strong interest in preventing drug use among schools kids






-minimally invasive (confidential) testing , doesn't lead to punishment





-to get welfare you have to be drug tested




Ferguson v. Charleston-hospital drug tested all pregnant women,





-is positive, tried to force women into treatmetn program or would call cops





-SC said unconstitutional b/c coercive





-but inadvertane discovery of criminal wrongdoing can be told to police




Chandler v. Miller-drugs testing of candidates for public office held unconstitutional by SC




NJ v. TLO-schools searches of lockers/bookbags/pocket books





-ct says public school not the same as rest of the world, therefore schools can intrude 



b/c 'special needs'





-principal searched a students bag & cigarettes & pot





-cts have reduced the privacy of students when authority have reasonable suspicion





-police invited to search school still need probable cause





-school metal detectors OK


9 Situations where police can search w/o a warrant:


P -plain view

I -incident to arrest

A -administrative searches (liquor, gun biz)


A -automobile

S -stop & frisk


I -inventory


C -consent





R -regulatory (checkpoints, drug testing, schools)


E -exigency

VII.
CONFESSIONS

A. Due Process and Involuntariness

-5th & 14th DP are vehicles to determine whether admission are admissible

-test of Volntariness

Gideon v. Wainright- SC says 6th amend assitant of counsel covered by 14th DP, so applies to states

Brown v. Mississippi-confessions obtained thru torture can't be admitted b/c of DP


Spano v. NY- cops kept attny away from client thru trickery


-confessions gained thru trickery, pressure/fatigue and sympathy faslely aroused are 


inadmissible

Colorado v. Connelly-
D claimed he only confessed b/c he felt compelled, bit police didn't coerce him


-SC says only when coerrcion flows fom the police can confession be held inadmissible


B. Fifth Amendment Protections


-5th not violated when cops ask for your name & finger print you


1. Constitutional Basis



Escobedo v. Illinois-very liberal ct

-cops arrested D for murder but wouldn't let attny get to him

-cops confront D with guys who says D did it

-ct says guidance of counsel was needed, system of jsutice that relies too heavilt on 

confessions & bad police work will fail

-ct makes new rule:


1) focus on particular suspect


2) suspect is in custody


3) police interrogation attmepting to gain incriminating evid


4) requested counsel denied


5) police have warned of right to silience

-if you have all of these, accused has been denied 6th amend rights to 



counsel


-old rule was no 6th amend rights until formally charged by indicement



Molloy v Hogan-5th amend applicable to states thru 14th 

Miranda v. Arizona-cts slighty retracted from Escobedo






-4 cases b4 ct in various custodial interrogations

-even thoughh it was a 6th amend case, it was decided on the 5th amendment

-ct finds there was a police interrogation

-coercion=beating/threats to kill family/etc.

-custody=person deprived of his freedom of action in any significant way

Miranda Rule: person must be given 4 warning prior to custodial interrogation:


1) right to remain silent


2) anything you say can and will be used aginst you in a court of law


3) you have the right to an attorney


4) if you can't afford one, one will be provided to you

-station house interrogation is inherently coercive

-this isn't a consitutionally required warning, but its a prophylactic

-if states can do better, than so be it

-ct says suspects have the right to an attny to help guide suspect in making statementts 

 or not

-knowing/intelligent standard is "preponderance of evid"

-custodial interrogation triggers Miranda

-waiver will not be presumed from silence alone

-booking questions are not interrogation

-waiver has to be explicit (I waive my rights) or clearly implied

-Miranda covers inculpatory & exculpatory statemetns b/c anything could be damaging 

at trial

-Miranda applies in a jailhouse informant setting

Exceptions to Miranda-


Harris -police questioned Harris w/o Miranda



-at trial he testified inconsistently w/ what he told cops



-prosecutor can use these statements to impeach even though no
 



Miranda given 


Dickerson--involuntary confession=poison tree



-every time suspect in in custody he must be given Miranda b/c of 




implicit coercion



-if the inconsistent statment is involuntary it can be used b/c unreliable 



& can't use fruit of poison tree unless very attenuated


US v. Patane-Miranda violation isn't a poisin tree so the fruit is admissible



-SC says failure to give Miranda is not a Const. violation b/c Miranda is only a 


propylatic to prevent against vioaltions of const. rights




-police don't have to give Miranda, but can't use statements from custodial interrogation 

w/o Miranda
2. Custody




Oregon v. Mathiason-D was on parole, cops asked him to come in & speak to them 




-cop says yr not under arrest, closes door, sits across from D, say found prints





-D confesses b4 Mirandized, left afterwards





-custody=when freedom of action significantly deprived





-SC says not in cusody here, not coercive environment





-custody is a multi-fact determination





Berkimer v McCordi- motorist stopped & given drunk test





-cop asks if he had alchol/drugs (interrogation)





-he answers yes, I had 3 joints, he was never Mirandized





-ct says roadside interrogations are not costodial so statements given b4 Miranda are 



admissible





-Berkimer Test-would a reasonable person (objective) in the suspects position 




(subjective) would have understood his freedom was/wasn't significantly curtailed 





-this applies to virtually all Terry stops


Roscoe v. Texas-cops entered Ds home & drew guns





-SC says you can be in custody in yr own home





-Factors: aggressive questioing, guns, tone of voice, how long, you can't leave




-Same factors apply to questioning inmates & questioning someone at work (are there 



additional restraints on a persons freedom?



3. Interrogation




-difficult to determine if there is no questioning




R.I. v. Innis-cab driver killed w/ shotgun





-D arrested & given Miranda, says he wants an attny





-cops don't question him but talk to each other about kids possibly finding the gun & 



killing themselves





-D says he wants to tell them where the gun is w/o them asking him anything





-SC says indirect interrogation can require Miranda, but not all statements would





-Test-words or action by cops other than those normally attendant  to custody (booking-



name,job,car,address,etc) that cops should know are reasonably likely to lead to 




minating statements 




HYPO: if cops know D unusually susceptible to kids, and they appeal to conscience re kids, 



they can't do it w/o Miranda first




-trickery usually allowed, but increases the chance that there is an interrogation




-leaving the proceeds in front of D, doing finger print tests OK




-after someone has invoked 6th, booking questions exempt, unless cops know answers are 


reasonably likely to incriminate, then they can't ask it until attny arrives




Penn v. Muniz-booking questions are exempt




Undercover Exemption to Miranda





Perkins:-allowed b/c not coerrciev situation






-its innterrogation w/o custody







Emergency Exemption to Miranda





NY v. Quarapos-when cops are engaged in custodial interrogation w/o Miranda but 




need to ask questions for safety emergency that requires speedy action






-must be immediae real threat (suspcect just hid a gun) not 8 hours ago






-usable if cops fear for safety of D (he swallowed drugs) or themselves(do you 




have any needles on you?)



Rescue Doctrine-related to emergency excemption to Miranda





-D shot wife, cops think she is still alive



4. Waiver




-usualy must be explicit (knowing, intelligently and voluntarily given)




-presumption against waiver, prosecution has to prove it(prep of evid/beyond rzbl doubt??????)




-mentally challenged can waive their rights, but cts will look at the circ.




-trickery by cops-usually won't lead to inadmissibility of confession if about facts of the case 


-trickery about waiver is impermissible (juries like waivers/now or never)




-trickery to get a confession OK, trickery to waive then confess no good




-if suspect waives when talking about one crime, cops can still collect info on another




-cts say you don't have to know what cops are talking about to make a knowing, intelligent, 


voluntary waiver 


Moran v. Burbine-cops Mirandized a suspect in custody, his sister got him an attny


-cops tell attny suspect won't be questioned for the rest of the night


-they keep interrogating him and he signs 3 waivers & confesses


-cops never told him attny was trying to reach him






-ct says cops acted poorly, but they didn't have to tell suspect

-ct says right to counsel in the station house is wrong (overuling Escobedo)

-6th Amend starts to apply if suspect invokes after Miranda or once they get to a formal judicial proceeding

Oregon v. Elstad-cop told kid in livingroom they though he was involved while other cop 

talked to his mom


-kid says yes & they Mirandize him after the statement

-normally when police ask questions of someone w/o Miranda, answers are presumed 
compelled, but if Miranda not given b/c of good faith mistake, answers can be admitted

Missouri v. Seibert- cops get someone to confess, then gives Miranda, then gets him to repeat 

the confession & DA uses the 2nd confession in ct


-ct says the 2nd statements is also inadmissible, unless the Miranda given was effective 

in letting suspect know he really didn't have to say anythig else


Factors to determine if Miranda was effective: time/place separation / length of 


interrogation / overlapping content of questions/answers

Miranda & Invocation Rules

-interrogation must stopped if invocation used


-cops must scrupulously honor that invocation

-if D invokes 6th can't resume unless D initiates ("Forget my lawyer.") after invoking 6th -cops should re-Mirandize and get D to sign a waiver





 } tangible evid (Patane)

Miranda violation can lead to: } witness found (Michigan v Tucker)






 } additional statements

5. Invocation of Rights








-Can invoke 5th-Silience or 6th-Counsel


Michigan v. Mosley-cops can resume interrogation after suspect has involed his right to silence 

      
as long as they scruppulously honor his wish (2 hours later w/ another Miranda)  
 

Edwards v Arizona- is suspect invokes 6th, police must not ask about any crimes until a lawyer 

present, BUT suspect can change his mind an reintitiate speaking w/ cops (cops should re-Miranda)  

Davis v. US-suspect said “maybe I should talk to a lawyer”, when cops tried to clarify he said 

he didn’t want one

-SC says use objective test: cops only have to stop questioning when a reasonable officer in light of the circ. Have understood only that suspect might be invoking his 6th
-cops don’t have to clarify but should

-also applies to 5th Amendment in other cases



Malvo-“do I get to see my attny?”

-ct held that this is equivocal & questioning must stop

Miranda-custodial interrogation triggers Miranda and requires invocation


-can’t infer a waiver just b/c there is a confession


-voluntary spontaneous statements are always admissible (before in custody)

-NY-if D says “maybe I should get a lawyer” or “I don’t feel like talking” cops can’t continue

-some jurisdictions require cops to clarify/others say must be totally clear “I want a lawyer!”

-public defender’s officer anticipatory waiver forms are ineffective

-silence doesn’t = a waiver

-even if D refuses to sign waiver form, he can orally waive

10 MIRANDA ISSUES: 
CIVIC SWAP

C-custody

I- interrogation

V-voluntary

I- impeachment exception

C- counsel

S-spy exception (Perkins)

W-waiver

A-apples/attenuation

P-public safety


C. Sixth Amendment Protections



Massiah v. US-D indicted w/ co-defendant




-feds get co-D bugged & he meets w/ D




-D makes incriminating statements




-govt may not deliberately elicit incriminating words from D after he has been indicted (after 


begining of formal proceedings) on that subject matter




-govt can do it but its inadmissible in court



Maine v. Moulton-Messian rule is offense specific




-cops can deliberately elicit statements about other crimes



-but remember, under Miranda, once you invoke 6th cops can't interrogate on any crimes until you re-

initiate or after scruppulously honored time period



NO CONTACT RULE-ethical rules that say once someone is represetnted by counsel-no contact



Brewer v. Williams-same case as Nix-christian burial speech




-D suspected of mudering little girl




-SC says right to counsel attached at the arraignment




-when cops sought to elicit statements from D by saying burial speech, they violated 6th



-statements inadmissible, but the fruit of the statements (the body) is admissible under 



inevitable discovery




-D could have waived but he didn't



Kuhlmann v. Wilson-D indicted & jailed




-cops tell jailhouse informant to listen




-in this case, the informant only listened




-D made incriminating statments




-ct said OK b/c informant jsut listened (ear is different than voice)



US v. Henry-D indicted, in jail & has counsel




-jailhouse informant doesn't initiate conversations but gains Ds trust




-D confides in informant b/c D trusts him




-govt intentionally created situation of trust/confidence to elict incriminating statements




-this violated the 6th amend






People v. Vese-custodial interrogation w/o probable cause is not admissible even if D waives



Powell v. Abraham-from arraigment until trial Ds are entitled to counsel b/c its the most imprtant time

VIII.
IDENTIFICATION AND LINEUPS



-mistaken ID is the case of 1/3 more wrongful convictions than any other problem


Types of ID procedures: one way mirrors,



-show up-police show witness only one person



-photos/mug books driving around neighorhood w/ witness in car



-sequential lineup/double blind (when cop doesn't know who is in lineup)



-an uncorroborated one witness ID is enough to convict



-this is unacceptbale in UK


Rule 801(d)(1)(c)-any prior ID by witness on stand & subject to cross is admissible thru the W or thru another 

W like a cop



-for this rule to apply the prior ID has to comport w/ Constitutional requirements


US v. Wade-1967 height of the liberal warren ct


-Purpose of Wade Hearing: Is procedure unecesarily suggestive & conducive to mistaken IDs?



-lineup conducted by police after Wade indicted w/o his attny



-no 5th violation here even though they made him wear clothing similar to perp & repeating perps 

words, collecting handwriting, b/c these are not testiminal in nature



-6th is implicated in any pre-trial counsel confrontation w/ prosecution after indictment if counsel is 

needed to preserve fair trial



-counsel's role is to monitor to ensure fairness/proper procedures/to prevent suggestiveness



-police procedures can be so suggestive that they can lead to incorrect IDs



Concurring Opinion: govt prosecutor & police are duty bound to find the truth, but defense attnys 

mission is.not the same


Gilbert v Cali-weird lineup



-100 victims in auditorium w/ lineup on the stage, post-indicement & no counsel


US v Ash-post indicment photos do not requre counsel present


Stoveall-pre-indictment



-suspect was handcuffed & brought to hospital where victim of shooting was laying



-cops asked man in hospital  bed if this was the shooter


-in exegency police may allow prompt confrontation moments after crime, so long as it can be testified to & 
crossed on at trial


Once bad ID procedure has been used, any trial ID has been tainted & may not be permissible


-preindictment line up also doesn't require counsel prescence


-After taint, how can presecutor dissapate the taint?



Independent Source Doctrine-lets govt prove by clear & convicining evid that W would be able to ID 

even if taint never happened (Ex: crime happened in daylight for 6 hours w/ clear view of perp)


Kirby v. Illinois- ID w/o counsel before D formally charged is consitutionally valid so long as not unduly 

prejudicial or suggestive


Simmons v. US- eyewitness ID at trial following a pre-trial ID by photograph will be admissible unless 


photos were impermissiblye suggestive



-since W saw D in daylight for 5 minutes, no masks were used its unliley photo would lead to bad ID



-also, if D testifies at motion to supress, can't be used against him at trial if he objects b/c of 5th


-D shouldn't have ot sascrifice one right to preserve another


Neil v. Biggers-victim claims rape in her kitchen by youth w/ butcher knife for 15 minutes



-she gave police very generla description



-7 months later they asked 1 suspect to say "shut up or i'll kill you."



-she says there was something about his face she will never forget



-since this kind of lineup is a taint, ct must decide if victim will be able to make a trial ID based on 

indedepdent source



Independent Source Factors: (use expert testimony -Daubert-experts have to use scientific stnds




-did W have a good oppty to see the perp?




-was there adequate light?




-degree of attention




-accuracy of description




-level of certainty
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