Goals of Punishment:


-deterrence


-retribution


-rehabilitation


-incapacitation

standards of review:

1)de novo-broadest standard, least deference to lower court, fresh look at case



-following directed verdict for summary judgement


2)clearly erroneous-limited review for pure questions of fact




-whether any rational trier of fact could have found beyond a reasonable doubt


3)abuse of discretion-highest deference to lower ct

-almost all rulings have one as of right appeal

-most appeals happen after final judgment

MENS REA

purposeful-conscious object

knowing-includes virtual certainty

reacklesly plus





reckless



awareness

negligence


lack of awareness

civil actions

HOMICIDE

Murder

a)knowing/purposefully-specific intent to kill, conscious object to cause death



b)depraved mind murder



c)felony murder-transferred intent-intent to commit felony transfered to intent to commit murder

Manslaughter
a)voluntary-heat of passion, provocation with intent to kill



b)involuntary-reckless (sometimes gross negligence)
-Motive is irrelevant to intent

Felony Murder:

1) intent to commit predicate felony

2) knowledge that it will probably cause death (forseeability)

Limitations on Rule:

1. if predicate felony is not inherently dangerous (NY-robbery, burglary, arson, rape, sodomy, sex abuse, escape)

2. Merger Doctrine- If the felony is not independent, then the felony merges with the homicide and cannot serve as the basis for a felony-murder conviction.  Assault & Homicide

-when assaultive conduct occurs in commission of another dangerous felony:

-majority rule-if there is evidence of independent felonious purpose can charge w/ felony murder

-minority rule-if crime includes any assaultive conduct, merger doctrine prevents D from being charged w/ felony murder

3.Res Gestae, must have



-time/space proximity

-casual relationship between homicide & felony

Two Theories of Felony Murder


1)Agency Theory-killing has to be done by D or accomplice acting in furtherance of felony


2)Proximate Cause Theory-any death proximately caused by felons acts makes hem liable for felony murder

Regina v Serne-XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 

-predicate felony was arson



-transferred intent so was a felony murder

People v Stamp-victim of armed robbery died shortly after crime



-so long as life is shortened by criminal act, D is guilt of felony murder

People v Phillips-chiropractor advised patient to not get cancerous eye removed, 

-said he could treat it, charged them $700 and they died

-state charged him with felony murder, predicate felony was grand theft by false pretenses and facts show that it was inherently dangerous

-ct says to look and dangerousness in abstract

-grand theft itself in the abstract not inherently dangerous, so ct held for defendant

-when felony is not inherently dangerous, it can't be predicate felony for felony murder conviction

People v Stewart-crackhead mom did feed baby and it died


-predicate felony was child neglect 

-statute said parents must provide food for all children under 18


-D argued ct should adopt Cali rule and look at predicate felony in 

abstract

-RI ct says no, look at the specific facts of the case to determine if predicate felony is inherently dangerous

People v Smith-the merger doctrine


-test to see if felony murder charge is barred by merger doctrine:

"if predicate felony is integral part of the homocide and which the evidence produced by the prosecution shows to be an offense to be included in fact within the offense charged"


-relates to all assault type felony murder charges

-creates paradox:if you intend to steal, you can be charged with felony murder, if you intend physical harm (by pushing someone) you can't be charged with felony murder


-felony child abuse merges b/c ct found it has no independent purpose


King v Commonwealth-co-pilot crashed & other co-pilot killed while transporting marijuana


rule:XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
People v Hansen-

-if its inherently dangerous it will go to the jury 

-drive by shooting had independent purpose-intimidating resident

State v Canola-agency theory case


-owner shot by one of the felons


-co-felon shot by owner


-D not guilty of felony murder b/c owner killed accomplice in self-defense and it was justifiable


-D is guilty of felony murder for owners death, b/c was shot by accomplice in furtherance of the crime

Taylor v Superior Court- vicarious liability murder (similar to proximate cause)


-must show accomplice caused death of another by an act in furtherance of the felony

People v Hernandez-proximate cause theory case

-cop shot another cop in pursuance of 2 felons


-ct says it was reasonably foreseeable that officers would respond and someone would get shot when they committed felony

INCHOATE CRIMES-Activity that occurs after the formation of the mens rea but short of attainment of the criminal goal
MPC

A. Punishment – provides for punishment of the inchoate offenses at the same level as the substantive crime, with the exception of crimes that carry a maximum penalty of life imprisonment, felonies of the 1st degree turn into 2nd degree 

B. Special Mitigation – MPC grants the trial judge authority to dismiss a prosecution of an inchoate offense, or to impose a sentence for a crime of a lower degree than is otherwise allowed, if the defendant’s conduct was so inherently unlikely to result in a crime that neither he nor his conduct represents a danger to society justifying his conviction and punishment at ordinary level. 

Attempt = intent+substantial step

-Two types of attempt:

-complete, but imperfect, attempt occurs when the defendant performs all of the acts that he set out to do, but fails to attain his criminal goal.  (pulled trigger but it backfired)

-incomplete attempt occurs when the defendant does some of the acts necessary to achieve the criminal goal, but he quits or is prevented from continuing (police officer stops him).


-locus penetentiae-last chance to repent


-assault is attempt to harm, assault w/ intent to murder is attempted murder

Mens Rea of Criminal Attempts

-D must intentionally commit the acts that bring him in proximity to commission of a substantive offense or which otherwise constitute a substantial step in that direction, AND his intent must be specifically to cause the unlawful result 

Actus Reus of Criminal Attempts

Courts have developed a number of tests to determine the point at which a defendant passes beyond the preparation stage and consummates the criminal attempt.

1) “Last act” test – an attempt occurs at least by the time of the last act but this test does not necessarily require that each and every act be performed on every occasion

2) “Physical proximity” test – the defendant’s conduct need not reach the last act but must be “proximate” to the completed crime. (McQuirter-black man on street case)

3) “Dangerous proximity” test – an attempt occurs when the defendant’s conduct is in “dangerous proximity to success,” or when an act “is so near to the result that the danger of success is very great.” (Rizzo)

4) “Indispensable element” test – an attempt occurs when the defendant has obtained control of an indispensable feature of the criminal plan.

5) “Probable desistance” test – an attempt occurs when the defendant has reached a point where it was unlikely that he would have voluntarily desisted from his effort to commit the crime.
6) “Unequivocality” (or res ipsa loquitur) test – an attempt occurs when a person’s conduct, standing alone, unambiguously manifests his criminal intent, when its obvious from conduct what intent is

       -POLICIES: giving D chance to repent, incentive to abandon, not wanting t punish thought

Defense: Abandonment

Many courts do not recognize the defense of abandonment.  Where recognized, it applies only if the defendant voluntarily and completely renounces his criminal purpose for all time 

MPC

Elements of Attempt: 

1) the purpose to commit the target offense; and 

2) act or omission constituting a “substantial step” toward the commission of the target offense.

Mens Rea- it must be Ds  conscious object, to engage in the conduct or to cause the result that would constitute the substantive 

offense, or if he believes that the result will occur, even if it were not his conscious object to cause it

Actus Reus –focuses on what the defendant has already done.

-factual circumstances strongly corroborative of criminal purpose lying in wait; searching for or following the victim of the crime; reconnoitering the contemplated scene of the crime; unlawful entry into a structure or building in which the crime will be committed; and possession of the materials to commit the offense, if they are specially designed for a criminal purpose.

Attempt to Aid – D may be convicted of a criminal attempt, although a crime was neither committed nor attempted by another, if:

1)  the purpose of his conduct is to aid another in the commission of the offense; and 

2)  such assistance would have made him an accomplice in the commission of the crime under the Code’s complicity statute if the offense had been committed or attempted.

-Hybrid Legal Impossibility – There is no defense of hybrid legal impossibility under MPC §5.01(1).

-Pure Legal Impossibility – The Code does not expressly address the defense of pure legal impossibility. 

-Renunciation (Abandonment) – Under the Code, a person is not guilty of an attempt if:

1) abandons his effort or prevents it AND 

2) complete and voluntary renunciation  

Smallwood v State-HIV rapist not guilty of attempted murder


XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXx

Attempt-Solicitation

COMMON LAW

A. Actus Reus
-actus reus=when D  invites, requests, commands, hires, or encourages another to commit a particular offense

-No other acts needed, solicitation is complete upon communication of the solicitation to another. 

B. Mens Rea – Common law solicitation requires that D had a specific intent that the other person consummate the crime

C. -no solicitation occurs if the solicitor intends to commit the substantive offense himself, but requests assistance by another. 

MPC

A. MPC provides that a person is guilty of solicitation to commit a crime if:

1) his purpose is to promote or facilitate the commission of a substantive offense; and 

2) with such purpose, he commands, encourages or requests another person to engage in conduct that would constitute the crime, an attempt to commit it, or would establish the other person’s complicity in its commission or attempted commission 

B. Renunciation – MPC allows a defense to solicitation of “renunciation of criminal purpose.” Person is not guilty of solicitation if he:

1) completely and voluntarily renounces his criminal intent; and 

2) persuades or prevents solicited party not to commit the offens

US v Jackson-XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

State v Davis-difference between solicitation & attempt


-tried to hire another to kill someone, only preparation

-he only intended to pay money and give instructions, not to kill someone, so no attempt

-today, if solicitor has planned out death, will constitute attempt-some states differ

Impossibility

COMMON LAW:

People v Jaffe-D purchased cloth he thought was stolen and it wasn't


-charged w/ receiving stolen property


-convicted of attempting to receive stolen property

-D appealed b/c he couldn't have known it was stolen when no such fact existed (mistake of law)

-if completed, the transaction wouldn't have been a crime

-a mistake of law will not render one guilty when otherwise no crime was committed

legal impossibility-only comes up when guilty mind is present, guilty mind deserves punishment

Mistake of Law-cannot inculpate or exculpate

Mistake of Fact- can inculpate and exculpate-shows guilty mind and specific intent

DISTINCTION NOW IGNORED BY ALL COURTS, EXCEPT TRUE LEGAL IMPOSSIBILITY:

-if not a crime, can't be convicted of crime or attempt, no matter how guilty your state of mind is
MPC- 
-MPC focuses on circumstances as D saw them, D is either:

-guilty of crime

-guilty of attempt

-not guilty b/c not a crime (true legal impossibility-chewing gum)

-not guilty b/c no mens rea

-mistake of law is not a defense under MPC when actual crime committed


-the only exception-not in statute in commentary-true legal impossibility still is a legal defense


-you cannot imagine you are doing a crime if you are not

-if you think chewing gum is illegal and you chew it anyway, you are not guilty, true legal impossibility

-if you tried to sell to alcohol to a minor, even if you didn't know they were a minor, you are guilty
People v Dlugash-shot already dead body


-ct looked to circumstances as D saw them to be


-jury found D had specific intent to kill so didn't matter that body wasn't dead

Defense of Impossibility--shooting a dead corpse is a mistake of fact-common law said you had a  defense, modern courts say no
-Common law Rule XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXx

-legal impossibility is a defense; factual impossibility is not a defense

-factual impossibility-if he had an intent to hunt out of season, he is guilty ????

-legal impossibility-thought it was legal to hunt that day, he is not guilty?????

-today most jurisdictions no longer recognize legal impossibility as a defense

-shooting a dead corpse is a mistake of fact-common law said you had a defense, modern courts say no 
-Factual Impossibility – exists when a person’s intended result constitutes a crime, but he fails to consummate the offense because of an attendant circumstance unknown to him or beyond his control. Examples of factual impossibility are a pickpocket putting his hand in the victim’s empty pocket; shooting into an empty bed where the intended victim customarily sleeps; or pulling the trigger of an unloaded gun aimed at a person.-usually guilty of attempt

-Inherent Factual Impossibility – Although largely academic, the doctrine of inherent factual impossibility has been recognized as a statutory defense in at least one state (Minnesota). Where recognized, the defense applies if the method to accomplish the crime was one that a reasonable person would view as inadequate to accomplish the criminal objective.
-Pure Legal Impossibility – “Pure legal impossibility” arises when the law does not proscribe the result that the defendant seeks to achieve. (chewing gum)

-Hybrid Legal Impossibility – exists if the D’s goal is illegal, but commission of the offense is impossible due to a factual mistake (and not simply a misunderstanding of the law) regarding the legal status of an attendant circumstance that constitutes an element of the charged offense, e.g., receiving unstolen property under the belief that such property was stolen, or shooting a corpse believing it is alive.  Most states have abolished the defense of hybrid legal impossibility on the theory that a defendant’s dangerousness is plainly manifested in such cases.-guilty of attempt

Complicity

A. Common law – if D intentionally assists another to engage in the conduct that constitutes the crime. Including aiding, abetting, encouraging, soliciting, advising, and procuring the commission of the offense.

Accomplice may be convicted of any offense committed by the primary party with the accomplice’s intentional assistance.  Most jurisdictions extend liability to any other offense that was a natural and probable consequence of the crime solicited, aided or abetted.

B. Model Penal Code – accomplice liable for acts he intended to commit (and attempt to aid)

Parties to the Complicity

A. Principal in the First Degree – actually commits the crime or gets innocent to do it (a dog or child)

B. Principal in the Second Degree – one who intentionally assisted in the commission of a crime and was present (lookouts/getaway drivers are constructively present)

C. Accessory Before the Fact –not present when the crime is committed; but still assisted beforehand

D. Accessory After the Fact – An “accessory after the fact” is one who, with knowledge of another’s guilt, intentionally assists him to avoid arrest, trial, or conviction. Nearly all jurisdictions treat 'after the fact' as separate from, and often less serious than, the felony committed by the principal in the first degree.
Acts Giving Rise to Accomplice Liability

            A. Common Law

1. Types of Assistance –person who, with the mens rea, assists the primary party

Three basic types of assistance:

1) physical assistance (being a lookout, providing a gun)

2) psychological influence (encouragement);  

3) omission (if a duty to act exists)

2. Amount of Assistance Required – conduct must in-fact assist, even if trivial or unnecessary 

B. Model Penal Code – D is guilty of an offense if he commits it “by his own conduct or by the conduct of another person for which he is legally accountable, or both.”  
-MPC rejects the Pinkerton doctrine of conspiratorial liability. Thus, a person is not accountable for the conduct of another

solely because he conspired with that person to commit an offense.

Mens Rea in Complicity Offenses

Common Law

1. “Intent” –  Most courts, hold that a person is not an accomplice in the commission of an offense unless he shares the criminal intent with the principal.
2. Recklessness and Negligence – Although courts and statutes frequently express the culpability requirement for accomplice liability in terms of “intent,” the majority rule is that accomplice liability may nevertheless attach in cases of crimes involving recklessness or negligence.

MPC –accomplice liability exists only if one assists with the purpose of promoting or facilitating the commission of the offense 

-Accomplice liability may also be found in cases involving recklessness or negligence when causing a particular result is an element of a crime:

1) he was an accomplice in the conduct that caused the result; and 

2) he acted with the culpability, if any, regarding the result that is sufficient for commission of the offense

Liability of the Secondary Party In Relation to the Primary Party

Common Law – accessory couldn't be convicted of the crime in which he assisted until the principal was convicted and couldn't be 

       convicted of a more serious offense than the principal

Modern Rule -conviction/prosecution of the principal in the first degree is not a prerequisite to the conviction of a secondary party



-if principal gets acquitted b/c of excuse/justification defense, accomplice can still be convicted of whole crime

-there must be proof at the accomplice’s trial of the principal’s guilt.

-accomplice may be convicted of a more serious offense than the primary party. 

MPC – same as common law ?????????????????????????????????????????????????????????????????????
Limits to Accomplice Liability

Common Law

1. Legislative-Exemption Rule – A person may not be prosecuted as an accomplice in the commission of a crime if he is a member of the class of persons for whom the statute prohibiting the conduct was enacted to protect. (ie-statutory rape)

2. Abandonment –accomplice must do more than spontaneously and silently withdraw from the criminal activity.  He must communicate his withdrawal to the principal and attempt to neutralize the effect of his prior assistance.

       MPC– A person is not an accomplice in the commission of an offense if:

1) he is the victim of the offense; or

2) his conduct is “inevitably incident” to the commission of the offense; or

3) he terminates his participation before the crime is committed, and he:

a) neutralizes his assistance;

b) gives timely warning to the police of the impending offense; or

c) attempts to prevent the commission of the crime.

Hicks v US-  XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

State v Gladstone-pot dealer who didn't care if other dealer committed an offense when he recommended him

People v Luparello-had friends track down ex lover and they killed him


-ct said guilty of murder under complicity theory b/c it was a natural & foreseeable consequence


-many cts today limit Luparello especially when violent crimes involved

Roy v US-if result is natual & probable conseqence of intended crime.......XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

US v Xavier-brother A gave gun to brother B who was ex-convict but brother A didn't know it


-Brother A guilty of aiding & abetting a felon w/ possesion of firearm

State v McVay-common law-boiler blew up on steamship, accomplice liability


-accessory b4 the fact b/c captan knw it was dangerous

-he intended o promote act(using unsafe boiler) which lead to result

-as long as you have intent for act that results in crime, you are liable

People v Russell-ghetto gun battle


-all found accomplices for depreaved indifference


-even though didn't intend to kill the principle, they did intend mortal combat


-they encouraged and aided & abetteted each other

-there couldn't have been a battle if they hadn't all agreed (like drag racing)


Abbot-drag racing case


-secondary liability b/c both parties made race possible


-secondary liability so don't need to show causation

Wilcox v Jeffery-reporter guilty of aiding & abetting musician w/out permit b/c applauded at music festival

State v Tally-judge sent telegraph preventing warning from being sent to victim

-doesn't matter if killers didn't know of telegraph, b/c it did actually aid them

Conspiracy-agreement by 2 or more to commit a criminal act or series of criminal acts, or to accomplish a legal act by illegal means

-continuing offense until all objectives met or abandoned

-conspiracy is the exception to he hearsay rule

A. Agreement

Common law –misdemeanor, agreement alone is the crime 

-agreement doesn't have to be express.

-agreement can exist although not all of the parties to it have knowledge of every detail of the arrangement, as long as each party is aware of its essential nature.

-conspiracy may exist even if conspirator does not agree to commit or facilitate each and every part of the substantive offense. -It is enough that each person agrees, at a minimum, to commit or facilitate some of the acts leading to the substantive crime.

Model Penal Code – Four types of agreement fall within the definition of conspiracy.  A person is guilty of conspiracy if he agrees to: 

1) commit an offense;

2) attempt to commit an offense;

3) solicit another to commit an offense; or

4) aid another person in the planning or commission of the offense.

B.  Overt Act

Common Law – conspiracy is complete upon formation of the unlawful agreement

-Today, many statutes require proof of the commission of an overt act, even trivial, in furtherance of the conspiracy
MPC – proof of an overt act only applies to cases involving a misdemeanor or a felony of the third degree.

C. “Plurality” Requirement

Common Law – at least two persons possessed the requisite mens rea of a conspiracy.  (ie, no conspiracy  exists if one of the two persons is an undercover agent feigning agreement, or lacks the capacity to form the agreement due to mental illness)

MPC; Majority Rule –focuses on the culpability of the defendant whose liability is in issue, rather than on that of the larger conspiratorial group. Specifically, the Code provides, “A person is guilty of conspiracy with another person” if “he agrees with such other person” to commit an offense. The unilateral approach has been adopted in most states.

D. Mens Rea



1. Common law – conspiracy is a specific-intent offense, requiring that two or more persons:

1) intend to agree; and 

2) intend that the object of their agreement be achieved. 

-Some cts require that the parties have the unlawful result as their purpose and others allow conviction for conspiracy based on the parties’ mere knowledge that such result would occur from their conduct.

Corrupt-Motive Doctrine – Some common law -doctrine states that in addition to the usual mens rea requirements of conspiracy (i.e., intent to agree, and intent to commit the substantive offense), the parties to a conspiracy must also have a corrupt or wrongful motive for their actions.

2. MPC –agreement must be made “with the purpose of promoting or facilitating” the commission of the substantive offense.

-MPC does not recognize the corrupt-motive doctrine.

Parties to a Conspiracy

A. Liability of Parties for Substantive Offenses – Each party to a conspiracy is liable for every offense committed by every other conspirator in furtherance of the unlawful agreement. 

B. Overt-Act Requirement – The structure of a conspiracy is critical in jurisdictions recognizing an overt-act requirement. In these jurisdictions, an act of one conspirator in furtherance of the agreement renders a prosecution permissible against every other party to the same agreement. 

C. Common Law Analysis

1. In General – conspirators need not know the identity, or even of the existence, of every other member of the conspiracy, nor must he participate in every detail or event of the conspiracy. D must have a general awareness of the scope and the objective of the criminal enterprise.

2. Wheel Conspiracies – A “wheel” conspiracy is characterized by a central figure or group (“the hub”) that engages in illegal dealings with other parties (“the spokes”) and there exists a shared criminal purpose among all spokes and the hub.  Parallel but separate objectives between similarly situated people do not make a wheel conspiracy (instead this would constitute multiple chain conspiracies).

Kotteakos v. United States-a broker obtained fraudulent loans from the government for thirty-one people

-all tried under a theory of “wheel” conspiracy, but had no connection to each other besides same broker

-Absent a single shared objective, the parties constituted eight or more chain conspiracies and not a single wheel conspiracy.

3. Chain Conspiracies – usually criminal enterprise that cannot thrive unless each link successfully performs its part in the arrangement. 

Blumenthal v. U.S.-owner of a liquor wholesale agency distributed whiskey through two men who arranged to sell the 

whiskey to local tavern owners at a price in violation of the law.

-SC held that the prosecutor’s charge of a single conspiracy was proper, b/c each had knowledge of the plan’s general scope sought a common end

Relationship to Target Offense

A. General rule

1. Common Law –conspiracy to commit a felony or a misdemeanor was a misdemeanor.  

2. Modern Statutes-the sanction for conspiracy usually corresponds to the contemplated crime

3. MPC –sanctions a conspiracy to commit any crime other than a felony of the first degree at the same level as the target offense.  If a conspiracy has multiple objectives, e.g., to rape and to steal, the conspiracy is graded on the basis of the most serious target offense.

B.  Punishment When the Target Offense is Committed

1. Common Law – Unlike the crimes of attempt and solicitation, the offense of conspiracy does not merge into the attempted or completed offense that was the object of the conspiracy.

2. Model Penal Code – The Code merges a conspiracy with the object of the conspiracy or an attempt to commit the target offense, unless the prosecution proves that the conspiracy involved the commission of additional offenses not yet committed or attempted.
Defenses

A. Impossibility

1. Common Law – The majority rule is that neither factual nor legal impossibility is a defense to conspiracy.

2. Model Penal Code – doesn't recognize a defense of factual or hybrid legal impossibility in conspiracy cases.

B. Abandonment

1. Common Law –-conspiracy occurs as soon as agreement takes place so can't abandon, but D may avoid liability for subsequent crimes committed in furtherance of the conspiracy by his former co-conspirators if he communicated his withdrawal to each co-conspirator.

2. MPC– requires the conspirator to not only renounce his criminal purpose but to also thwart the success of the conspiracy under circumstances demonstrating a complete and voluntary renunciation of his criminal intent.

C. Legislative-Exemption Rule

1. Common Law – A person may not be convicted of conspiracy to violate an offense if his conviction would frustrate a legislative purpose to exempt him from prosecution for the substantive crime. (like statutory rape idea)

2. MPC- Unless legislature otherwise provides, D may not be prosecuted for conspiracy to commit a crime under the Code if he would not be guilty of the consummated substantive offense: 

1) under the law defining the crime; or 

2) if he was the victim of the prohibited conduct, or if his conduct was “inevitably incident to its commission.

Krulewitch v US-co-conspirator hearsay statements allowed in pimping case

The Pinkerton Doctrine – two parties conspired to violate certain provisions of the Internal Revenue Code and thereafter, while one co-conspirator was in prison for unrelated reasons, the other carried out the plan.  Emerging from this case is the “Pinkerton doctrine” under which a party to a conspiracy is responsible for any criminal act committed by an associate if it: 

1) falls within the scope of the conspiracy; or 

2) is a foreseeable consequence of the unlawful agreement.

-REJECTED BY MOST STATES

US v Alverez-11th Cir. minor conspiracy participant not liable for substantive offenses

US v Jiminez-Reico-XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

Interstate Circuit v US-XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

US v Alvarez-5th cir.-minor participant in conspiracy still liable


-nod and smile can be an overt act

People v Lauria-when is supplier of goods liable for conspiracy?


-intent shown by 'stake in the venture':
1)disproportionate use of goods/services for the illegal act







2)no other legitimate use







3) inflated charges for goods/services

US v Bruno-parralell chain conspiracy (2 different distributors at the end), all treated as one

Borelli-overturned Bruno, treated 2 distributors at end separately, b/c drug dealers are in competition

JUSTIFICATION/EXCUSE DEFENSES

Justification Defenses-deems conduct that is otherwise criminal to be socially acceptable and non-punishable under the specific circumstances of the case, focuses on the nature of the conduct under the circumstances.
Examples include:

 Self-defense

 Defense of others

 Defense of property and habitation

 Use of lawful force

 Necessity

Excuse Defenses-Excuse defenses focus on the defendant’s moral culpability or his ability to possess the requisite mens rea.  An excuse defense recognizes that the defendant has caused some social harm but that he should not be blamed or punished for such harm.  

Examples include:

 Duress

 Insanity

 Diminished capacity

 Intoxication (in very limited circumstances)

 Mistake of fact

 Mistake of law (in very limited circumstances)

Justification-Self Defense

Elements:
1)threat



2)actual or apparent

3)immediate

4)unlawful

5)D believes imminent peril of death/serious bodily injury

6) belief must be honest (subjectively reasonable) and objectively reasonable

7) no other way out

-Common law said if you were aggressor couldn't claim self-defense, modern law more flexible (may lessen to voluntary manslaughter)
Use of Non-deadly force

A. Common Law – non-aggressor is justified in using force upon another if he reasonably believes that such force is necessary  to protect himself from imminent use of unlawful force by the other person.  However, the use of force must not be excessive in relation to the harm threatened.  One is never permitted to use deadly force to repel a non-deadly attack.

B. MPC –person is justified in using force upon another person if he believes that such force is immediately necessary to protect himself against the exercise of unlawful force by the other on the present occasion. 
- person may not use force to resist an arrest that he knows is being made by a police officer, even if the arrest is unlawful

-BUT does not prohibit use of force by an arrestee who believes that the officer intends to use excessive force in effectuating the arrest.

-nearly all of the Code justification defenses incorporate a reasonableness component.

Use of Deadly force

A. Common Law – only justified in self-protection if the D reasonably believes that its use is necessary to prevent imminent and unlawful use of deadly force by the aggressor.  Deadly force may not be used to combat an imminent deadly assault if a non-deadly response will apparently suffice. 

B. MPC–  when the defendant believes that such force is immediately necessary to protect himself on the present occasion against:

1)  death;

2)  serious bodily injury;

3)  forcible rape; or

4)  kidnapping.

-The Code prohibits the use of deadly force by a deadly aggressor, i.e., one who, “with the purpose of causing death or serious bodily injury, provoked the use of force against himself in the same encounter. 

Retreat Rule-only applies to deadly force
A. Common Law – If a person can safely retreat and, deadly force is unnecessary. Nonetheless, jurisdictions are sharply split on the issue of retreat
-exception -a non-aggressor need not retreat if he is attacked in his own dwelling place  even though he could find safety.
B. MPC– may not use deadly force against an aggressor if he knows that he can avoid doing so with complete safety by retreating.  -Retreat is not generally required in one’s home or place of work. unless D was initial agressor, if he is attacked by a co-worker.

-does not require retreat by a non-aggressor in the home, even if the assailant is a co-dweller.

“Reasonable Belief”-is subjective

-a person is justified in using force to protect himself if he subjectively believes that such force is necessary to repel an imminent unlawful attack, even if appearances prove to be false. 

-factors that may be relevant to the defendant’s situation or circumstances include:

1) the physical movements of the potential assailant;

2) any relevant knowledge the defendant has about that person; 

3) the physical attributes of all persons involved, including the defendant; 

4) any prior experiences which could provide a reasonable basis for the belief that the use of deadly force was necessary under the circumstances.

“Imperfect” Self-Defense Claims 

A. Common Law – if any element necessary to prove self-defense is lacking, the defense is wholly unavailable to a defendant.
-some states now recognize an 'imperfect/incomplete' defense of self-defense to murder, which results in conviction for the lesser offense of either voluntary or involuntary manslaughter.

B. MPC–recognizes an imperfect defense where the defendant asserts a justification defense, evaluated in terms of the defendant’s subjective belief in the necessity of using the force or other material circumstances.  However, justification defenses are subject to section 3.09(2), which provides that when the defendant is reckless or negligent in regard to the facts relating to the justifiability of his conduct, the justification defense is unavailable to him in a prosecution for an offense for which recklessness or negligence suffices to establish culpability.
Battered Woman Syndrome

A special type of self-defense is the “battered woman syndrome” defense.  May arise in 3 scenarios:

1)“Confrontational” homicides, woman kills during a battering incident-self-defense is almost always given
2) “Non-confrontational” homicide, woman kills while he is asleep or during a lull in the violence. Courts are divided, although the majority position is that homicide under such circumstances is unjustified.

3) Third-party hired-killer cases, in which the battered woman hires or importunes another to kill her husband, and then pleads self-defense.  Courts have unanimously refused to permit instructions in third-party hired-killer cases.


-Experts can testify to what syndrome is, that D suffers from it, and that people who suffer from it can have an honest belief

Risk to Innocent Bystanders

A. Common Law – Courts apply a transferred-justification doctrine, similar to the transferred-intent rule:  a defendant’s right of self-defense “transfers” (just as intent to kill does) from the intended to the actual victim. While the defense is absolute in some jurisdictions, other courts do not treat this rule as absolute. If the defendant, acting justifiably in self-defense against an aggressor, fires a weapon “wildly or carelessly,” thereby jeopardizing the safety of known bystanders, some courts hold the defendant guilty of manslaughter (or of reckless endangerment if no bystander is killed), but not of intentional homicide.    

B. MPC – If a person justifiably uses force against an aggressor, but uses such force in a reckless or negligent manner in regard to the safety of an innocent bystander, the justification defense, which is available to the person in regard to the aggressor, is unavailable to him in a prosecution for such recklessness or negligence as to the bystander.

US v Peterson-XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXxxx

People v Goetz-NY rejected MPC, said reasonableness must have been subject and objective



-must be based on circumstances facing a D in his situation

State v Kelly-XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

State v Norman-XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

State v Abbott- XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

Justification-Defense of Property

A. Common Law – person in possession of property is justified in using non-deadly force against a would-be dispossessor if he reasonably believes that such force is necessary to prevent imminent and unlawful dispossession of the property. Under no circumstances may a person use deadly force to prevent dispossession. 

1. Possession vs. Title to Property – defense-of-property entitles a person to use necessary force to retain rightful possession of, as distinguished from title to, personal or real property.

2. Threat to Use Deadly Force – Although states universally prohibit use of deadly force to protect property, they are divided as to whether one may threaten it as a way to prevent dispossession.   

3. Claim of Right – if its not yours you can't use force to retain it
4. Recapture of Property – A person may not ordinarily use force to recapture property of which he has been unlawfully dispossessed except if he acts promptly after dispossession.  One may follow the dispossessor in hot pursuit in order to recapture his property and if necessary, use non-deadly force in the process.

B. MPC

1. General Rule-essentially conforms to the common law, provides that a person may use non-deadly force upon another person to prevent or terminate an entry or other trespass upon land, or to prevent the carrying away of personal property, if he believes that three conditions exist:

1) the other person’s interference with the property is unlawful;

2) the intrusion affects property in the defendant’s possession, or in the possession of someone else for whom he acts;  

3)and non-deadly force is immediately necessary.

2. Limitations on Use of Non-deadly Force – Non-deadly force that is otherwise permitted in defense of property is unjustified in two circumstances.

1) defender must first request desistence by interfering party, unless he believes that would be useless, or dangerous to himself, another or the property

2) One may not use force to stop a trespasser if he knows that to do so would expose the trespasser to a substantial risk of serious bodily injury.

3. Recapture of Property – non-deadly force can be used if:

1) D believes that he or the person for whom he is acting was unlawfully dispossessed of the property; and either

2a) the force is used immediately after dispossession; or

2b) D believes that the other person has no claim of right to possession of the property

4. Deadly Force to Prevent Serious Property Crimes – MPC permits deadly force to protect any type of property in limited circumstances, where the defendant believes that:

1) the other person is attempting to commit arson, burglary, robbery, or felonious theft or property destruction;

2) such force is immediately necessary to prevent commission of the offense; and either

3a) the other person previously used or threatened to use deadly force against him or another person in his presence, or

3b) use of non-deadly force to prevent commission of the offense would expose him or another innocent person to substantial danger of serious bodily injury.

Defense of Habitation

A. Common Law – generally a person may use deadly force to defend his home

There are 3 approaches to the use of deadly force in defense of habitation.

1. Early Common Law Rule – permitted a home-dweller to use deadly force if he reasonably believed that such force was necessary to prevent an imminent and unlawful entry of his dwelling.

2. Middle Approach – a person may use deadly force if he reasonably believes that:

1) the other person intends an unlawful and imminent entry of the dwelling;

2) the intruder intends to injure him or another occupant, or to commit a felony therein; and 

3) deadly force is necessary to repel the intrusion.

3. Narrow Approach – a person is justified in using deadly force upon another if he reasonably believes that:

1) the other person intends an unlawful and imminent entry of the dwelling; 

2) the intruder intends to commit a forcible felony – a felony committed by forcible means, violence, and surprise, such as murder, robbery, burglary, rape, or arson – or to kill or seriously injure an occupant; and 

3) such force is necessary to prevent the intrusion.

B. MPC – person may use deadly force upon an intruder if he believes that:

1) the intruder is seeking to dispossess him of the dwelling;

2) the intruder has no claim of right to possession of the dwelling; and

3) such force is immediately necessary to prevent dispossession.

-D may use deadly force even if he does not believe that his or another person’s physical well-being is jeopardized.

-this provision does not authorize deadly force merely to prevent an unlawful entry into the home, as the common law originally permitted.

Spring Guns-banned by MPC and an increasing number of states
JUSTIFICATION: NECESSITY-choosing the lesser of two evils
A. Nature of the Defense – “necessity” is a residual justification defense, although it shares some characteristics with excuse defenses as well. It is a defense of last resort as it legitimizes technically illegal conduct that common sense, principles of justice, and/or utilitarian concerns suggest is justifiable, but which is not specifically addressed by any other recognized justification defense. 
B. Requirements of the Defense – Approximately one-half of states now statutorily recognize a necessity defense. A person is justified in violating a criminal law if the following six conditions are met:

1) The defendant must be faced with a clear and imminent danger.

2) There must be a direct causal relationship between the action and the harm to be averted.
3) There must be no effective legal way to avert the harm. 
4) The harm that the defendant will cause by violating the law must be less serious than the harm he seeks to avoid.  The defendant’s actions are evaluated in terms of the harm that was reasonably foreseeable at the time, rather than the harm that actually occurred.   
5) There must be no legislative intent to penalize such conduct under the specific circumstances. 

6) The defendant must come to the situation with “clean” hands, i.e., he must not have wrongfully placed himself in a situation in which he would be forced to commit the criminal conduct.

C. Limitations on the Rule – The availability of the necessity defense may be further limited to:

1) emergencies created by natural forces; 

2) non-homicide cases (regina v. dudley)

3) protection of persons and property only, excluding for example, the protection of reputation or economic interests.
MPC

Otherwise unlawful conduct is justified if:

1) the defendant believes that his conduct is necessary to avoid harm to himself or another;

2) the harm to be avoided by his conduct is greater than that sought to be avoided by the law prohibiting his conduct; and

3) there is no legislative intent to exclude the conduct in such circumstances. [MPC 3.02(1)] 

-MPC does not require that the harm be imminent or that the defendant approached the situation with “clean hands.”

-the common law limitations regarding natural forces, homicide cases, and property and personal are inapplicable to the Code’s n
necessity defense. 

People v Ceballos-XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

People v Unger- prison rape-escape necessity OK

Lovercamp- % escape factors-but not despositive:

1)specific immediate threat (death, forced sex, serious bodily injury)

2) no time to get help from authorities

3)no time to resort to the courts

4) no violence against innocents in escape

5) immediate calls to auuthories once reached a safe place

US v Schoon-XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

Dudly v Stevens: 3 adults lost at sea and ate boy

-ct said even if it would prevent the death of 100 ppl, cannot kill another under necessity defense

Excuse: Duress-A person may be acquitted of any offense except murder if the criminal act was committed under the following circumstances:

1) Another person issued a specific threat to kill or grievously injure the defendant or a third party, particularly a near relative, unless he committed the offense;

2) The defendant reasonably believed that the threat was genuine;

3) The threat was “present, imminent, and impending” at the time of the criminal act;

4) There was no reasonable escape from the threat except through compliance with the demands of the coercer; and

5) The defendant was not at fault in exposing himself to the threat. 

Duress as a Defense to Homicide

COMMON LAW- adopted by statute in some states-duress is not a defense to an intentional killing. A very few states recognize an 

“imperfect” duress defense, which reduces the offense to manslaughter.  Courts are split on the availability of the duress defense in felony-murder prosecutions. 
MPC

Duress is an affirmative defense to unlawful conduct by the defendant if:

1) he was compelled to commit the offense by the use, or threatened use, of unlawful force by the coercer upon his or another person; and 

2) a person of reasonable firmness in his situation would have been unable to resist the coercion. 

-duress isn't available if D recklessly placed himself in a situation in which it was probable that he would be subject to coercion

-the defense may be raised in murder prosecutions. 

--the Code does not recognize the defense when any interest other than bodily integrity is threatened.

State v Toscano-XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

Excuse: Insanity

-insane persons can't be tried, convicted or imprisoned

-excuse admits act was wrong, but mens rea isn't there

-the only time intoxication is excuse is when you have been drugged w/out your knowledge

-punishing insane doesn't deter, they don't deserve retribution if they can't control or understand their acts anyway

-most jurisdictions commit insane persons who are acquitted

-juries not usually told about consequences of acquittal

-D has burden of proving prima facie insanity at time of crime, then P has burden of proving he wasn't insane

-8th Cir allows medication of Ds to continue execution or to stand trial
Different than Incompetency-if person can't understand proceedings or consult w/ his attny.-incompetent to stand trial

-based on due process-issue of law for judge to decide

Tests to Determine 'Insanity'

1. M’Naghten Test – The M’Naghten rule focuses exclusively on cognitive disability. Person deemed insane if:

1) did not know the nature and quality of the act that he was doing; or 

2) if he did know it, he did not know that what he was doing was wrong.

-test requires total cognitive disability

2. 'Irresistible Impulse' Test – Some jurisdictions broadened the scope of M’Naghten to include mental illnesses that affect volitional capacity.  Generally speaking, a person is insane if, at the time of the offense:

1) he acted from an “irresistible and uncontrollable impulse”; 

2) he was unable to choose between the right and wrong behavior;

3) his will was destroyed such that his actions were beyond his control.

3. Durham Test-D was insane if act was product of mental defect  & can show casual relationship between defect and act
4. MPC Test – substantial incapacity to understand (knowledge) or conform (volition) to proper conduct


    -adopted by many states

5. Federal Standard-post Hinckley incident- sever incapacity to understand (knowledge)
Effect of an Insanity Acquittal

A. Mental Illness Commitment Procedures

1. Automatic Commitment – In many states, a person found “not guilty by reason of insanity” [NGRI] is automatically committed to a mental facility on the basis of the verdict. Under automatic-commitment laws, the NGRI-acquittee is not entitled to a hearing to determine whether he continues to suffer from a mental illness, or to determine whether his institutionalization is necessary for his protection or for that of society.

2. Discretionary Commitment – In some jurisdictions, commitment of an insanity-acquittee is not automatic.  Typically, however, the trial judge has authority to require a person found NGRI to be detained temporarily in a mental facility for observation and examination, in order to determine whether he should be committed indefinitely.

B. Release After Commitment for Mental Illness

1. Criteria for Release – insanity-acquittee may be detained as long as she is mentally ill and dangerous to herself or others

2. Length of Confinement – may be detained longer than if went to prison

Abolition of the Insanity Defense

4 states – Idaho, Kansas, Montana, and Utah – have abolished the insanity defense, but permit a defendant to introduce evidence of his mental disease or defect in order to rebut the prosecution’s claim that he possessed the requisite mental state.  

Guilty But Mentally Ill

-adopted by a number of states XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

Blake v US-substantial incapacity, appreciate & volition, allowed expert testimony

US v Lyons-after Hinckley, overruled volition prong & went back to M'Naughten
State v Green- XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

State v Yates-TX used XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

