I. Homicide 

Degrees 

· Murder 1 – premeditated & deliberated. Consider how much time has passed. In NY the class of the victim, is ( serving a life sentence.

· Murder 2- Malice aforethought must be established by the prosecution and is established when it is proven that 

· Intent to kill- intent can be inferred by the possession of a loaded weapon 

· Intent to inflict great bodily harm 

· Depraved heart recklessness Fleming, Malone – Russian roulette. Is it certain that the (s intended to kill? They were not aware of the risk. Subjective standard of culpability and an objective standard of negligence

· Voluntary Manslaughter: intend to kill but acting in the heat of passion. In MPC 210.3 extreme emotional disturbance 

· Involuntary Manslaughter: unlawful act that is not a felony and death results. Objective theory of Recklessness- a reasonable person would have been aware of the risk and acted.   

1. The Premeditation Deliberation Formula

A. Commonwealth v. Carroll- ( shot and killed his wife, sentence after an argument. He is sentenced to life in prison 1st degree murder, appeals seeking a lower sentence
a) 1st degree murder in Pennsylvania calls for a willful , deliberate and premeditated killing,2nd  degree is every other murder 

b) The specific intent to kill necessary to constitute a 1st degree murder may be found in the (’s words or conduct. Or from the attendant circumstances together with all reasonable inferences.

c) Erases the distinction between 1st and 2nd degree murder

B. State v. Guthrie- ( shot and killed a co worker after he was teased. 

a) The intent to kill in order to be premeditated must come into existence before the time of the killing. 

b) There must be evidence that ( considered his decision to kill in order to establish premeditation and deliberation. If there is no evidence then the circumstances must be considered. 

2. Provocation

A. Girouard v. State- ( in an argument with his wife about adultery, he stabs and kills her claiming that he was provoked after his wife taunted him

a) Words alone are not sufficient enough to justify a conviction of manslaughter opposed to 2nd degree murder. There is a strict category that words do not fall into.

b) For provocation to be adequate it must be calculated to inflame the passion of a reasonable man & tend to cause him to act in passion rather than reason.

B. Maher v. People- ( killed his victim because he was having an affair with his wife. 

a) A more liberal/modern approach: words can be just as bad as acts and can provoke.

b) How would a reasonable person act? Ordinary human nature should be taken into account. 

C. People v. Cassana- ( killed woman he was dating, claimed he was mentally disturbed at the time. 

a) There are 2 components of being mentally disturbed to get a reduction1. (Subjective) ( must have been acting under the influence of the disturbance. 2. (Objective) Must have a reasonable excuse for the disturbance. Reasonableness is determined by a person who is in a similar situation.  This expands the heat of passion defense. 

b) In this jurisdiction a clear and provoking act is not necessary . There is however a time limit to constitute  a heat of passion defense. 

3. Legislative Grading of Unintended Killings
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Criminal Liability

i) Distinguishing Civil and Criminal Liability
A. Commonwealth v. Welansky- ( owned club, charged with involuntary manslaughter after there was a fire and not enough emergency escape exits, many doors were locked and over 400  people died.

a) Involuntary Manslaughter calls for willful, wanton and reckless conduct. There smut be a high degree of likelihood of the event happening and of substantial harm. The chance of risk must be weighed with the reason for taking the risk.

b) Owner is criminally culpable even though he was not at the club on the night of the event. ( had a duty of care, so wanton or reckless conduct can mean intentional failure to take such care in disregard of the probable harmful consequences. If the danger was realized by ( he is guilty, if he is not, he can not escape if an ordinary normal person would have.

ii) Objective v. Subjective Standards of Liability 

Objective Standard of Liability: General norms of proper and reasonable behavior.

Negligence is objective in so far as liability turns on whether the action of ( created a risk of a kind and degree in which a reasonable person would not have taken.

Subjective Standard: look to individual characteristics in so far as they are thorough going in their subjectivity. Take into account the infinite varieties of temperament, intellect and education, which make people act. 

A. State v. Williams- ( charged with manslaughter for failing to supply baby with adequate medical attention, parents thought child had a toothache, but turned out to be a deadly infection. Parents did not know how serious the injury was. 

a) If the conduct of ( was negligent, regardless of his ignorance, good intentions and good faith fails to measure up to the conduct required of a reasonable person, the ( is guilty of failing to use ordinary care and is criminally culpable.

b) Subjective standards are not taken into account. 

i) The Line between Murder and Manslaughter

A. Commonwealth v. Malone- ( not knowing intending to kill, shot his friend while plying Russian Roulette, he is indicted for 2nd degree murder. 

a) Unintentional killings are murder when ( acts reckless. Pulling the trigger 3 times when gun is loaded is reckless.  ( has a conscious awareness of the risk. 

B. US v. Fleming- ( is driving drunk and speeding. Lost control of his car and collides head on killing another driver. Charged with 2nd degree murder

a) Murder usually requires malice, but when a person is acting in total disregard of human life, a conviction of murder may be sustained. 

b) It may be established from wanton and reckless conduct that there is a gross deviation from a reasonable standard of care that a jury can determine ( was aware of the serious risk of death or harm

c) Intoxication and reckless behavior is not a defense as a matter of policy.

** MPC 210.2 Murder- extreme in difference to the value of human life is required in a felony murder**

A. The felony murder rule: If ( commits a felony and a death is caused ( is guilty of murder

- ( must have the intent to commit a felony 

· No mens rea in risk of death, it is strict liability 

· Reasons for the felony murder rule

· Deterrence

· Commission of felonies- think twice before acting 

· Accidental or Negligent killings during the commission of a felony

· Retribution – eye for an eye, once you have engaged in a felony you have no right to complain about the consequences

“Transferred Intent” The felony murder rule is an exception, the intent to commit a felony is transferred to intent to kill.

1. Regina v. Serené - (s set one of their houses on fire while their family was sleeping inside. One of the sons was killed in the fire 

a) The rule is modified and narrowed to only include acts known to be dangerous to life and likely in itself to cause death for the purpose of committing a felony which causes the death should be murder. 

b) what if ( had made sure kids were out of the house? Would the (s be guilty of felony murder if one of the kids ran back into the house to get a toy? 

c) Yes, once you intent to commit a felony, mental state is irrelevant.

2. People v. Stamp - ( burglarized a store and after he fled the shop owner, obese age 60 had a heart attack and died.

a) The felony murder rule is not limited to those deaths, which are foreseeable. Rather a felon is held strictly liable for all killings whether or not the death was a natural or probable cause as long as it is the direct causal result of the felony. 

i) Causation

· ( must be the actual cause. But for test. Chain of events.

· Proximate cause. Death must be a foreseeable result.

· Make a gun out of soap and paint it black. Give a note to the teller says “give me the $” Bank teller dies heart attack. Is this a felony murder? Is it foreseeable that teller will die? Could you be convicted if the felony murder rule was not used?

· ( could rebut the argument that ( was acting in extreme indifference to the value of human life that there was no malice, non-threatening 

The Misdemeanor Manslaughter Rule

A misdemeanor without recklessness and negligence can provide the basis for involuntary manslaughter. 

“the unlawful act rule”- In the commission of an unlawful act not amounting to a felony or in the comission of a lawful act not amounting to a felony or in the commission of a lawful act that might produce death, in an unlawful manner without caution and circumspection

ii) The Inherently Dangerous Felony limitation

1. People v. Phillips- ( told family that he could cure daughters cancer with treatment encouraging them not to get surgery. Daughter dies 

a) The jury should consider only malice unless the felony is inherently dangerous.

b) This CA looks at the felony abstractly. IS the felony in general inherently dangerous?

2. People v. Satchell- ( shot and killed a man with a sawed off shotgun

( an ex-con, it is illegal for him to have a weapon.

a) The felony of possessing a concealed weapon is not inherently dangerous for the fmr to be used. 

b) Look abstractly not specific facts 

3. People v. Stewart - ( on crack did not feed or care for infant for 2-3 days

Baby dies

a) Looks at specific circumstances. consider the facts and circumstances of the particular case to determine if such felony is inherently dangerous in the manner and circumstances in which it was committed.

iii) The Merger Doctrine; 

· integral part of the homicide

· included in fact with in the homicide

1. People v. Smith : ( beat and killed her child.  Felony child abuse 

a) The fmr is inapplicable to felonies that are an integral part of and included in fact within the homicide. To allow this would persuade the jury from considering the malice afterthought that is required of homicide.

b) Must be an independent felony, not related to the assault causing the murder. 

c) NY does not apply burglary to the merger doctrine but to the felony murder rule. 

2. State v. Canola: ( robbing a jewelry store when the owner attempting to resist the perpetration of the crime shot and killed one of the co-felons, the owner was killed as well 

a) agency doctrine - robbers are agents of each other

agency theory- some felonies are more blameworthy than others, the fmr should not be extended to include acts by felon accomplices and should remain in its classic common law limitation.

proximate cause theory attach liability for any death proximately caused from unlawful activity, even the death of a co-felon, not withstanding the killing was by one resisting the crime.

3. Taylor v. Superior Court: ( was an accomplice in the getaway car during a robbery in a Liquor Store. Robbers did not show their weapon but repeatedly threatened to shoot. Owner of the store shot and killed Smith a robber.

a) Accomplice liability- if I intend to commit a crime do anything to assist I am liable done by one of the accomplices as long as they are foreseeable. 

b) The threats and gun are proof of depraved heart recklessness which are attributed vicariously to his accomplice ( 

II. The Significance of Resulting Harm

A. Causation

1. Actual Cause- But for

· Chain of events

2.Proximate Cause – foreseeability of result

  - foreseeability of manner

i) Foreseeability and Coincidence 

1. People v. Acosta- ( stole a car and led police on a chase

Helicpoters were a part of the chase, 2 collided and 3 people were killed

a) The standard for proximate cause is whether an unusual and highly extraordinary result. It is not highly extraordinary that the helicopters might collide. 

b) Depraved heart recklessness is the malice aforethought that must be proven

2. People v. Arzon: ( charged with arson setting fire on 5th floor. 

a) An individual is criminally liable if his conduct was a sufficiently direct cause of the death and the ultimate harm is something, which should have been foreseen as being reasonably related to his acts. 

b) Death is a foreseeable cause of a fire. It is also foreseeable that firefighters would come to the scene. The manner of the death is also foreseeable. 

· What if there was no fire on the 2nd floor, but the building is struck by lightning and the firefighter is struck and dies. Is the ( liable? There is but for cause, however, there is no legal cause. Lightning is not foreseeable, this is a superceding event. 

· How could ( be liable for the death? MPC 2.03 (4) pg 1043

4 Felony murder rule absolute liability is imposed by law

actual result is a probable consequence of the actor’s conduct – not in this case.  

· Manner of death would not be foreseeable 

3. Kibbe Case

(s robbed a drunk person and abandoned him on the side of the road on a v. cold night. He was killed by an oncoming car when he wandered in the road. Are (s liable? 

But for is established 

Proximate Cause: Result is foreseeable

Manner is not foreseeable  

4. People v. Warner Lambert : ( were indicted for 2nd degree manslaughter and criminally negligent murder. (’s employees were killed after an explosion in the factory

a) For ( to be criminally culpable (s actions must be the sufficiently direct cause of the death. It is not enough that the death occurred as a result of the (s abandonment of their helpless victim. 

· Transferred Intent

( shoots to kill A and hits and kills B on accident. ( is guilty of murder, regardless of foreseeability. 

(s intent to kill A transfers to B

ii) Subsequent Human Actions

· Subsequent Actions Intended to Produce the Result

1. People v. Campbell: ( encouraged victim to kill himself and sold him a gun.

a) ( had no intent to kill, only hope which, is not sufficient for a murder charge. 

b) It is the decedent’s act that cut off the causal chain.

2. People v. Kevorkian: charged with Murder for assisted suicide

a) only where there is probable cause to believe that death was the direct and natural result of a (’s act can the ( be properly bound over on a charge of murder.

b) Choiceful behavior of the victim. Intervening, superceding, supervening act. The victim chose to die.

4. Stephenson v. State: ( abducted an abused the victim

Victim took poison bichloride of mercury in order to kill herself.

a) Victim is rendered irresponsible, so this is not choiceful behavior. The only reason ( was convicted is because the victim was rendered choiceless. 

· Subsequent Actions that Recklessly Risk the Result 

5. Commonwealth v. Root: ( found guilty of involuntary manslaughter death of competitor in the course of an automobile drag race.

a) Victims action was his own and brought about his own death. He was aware of (s reckless conduct , and despite this he decided to swerve his car and hit a truck oncoming traffic

b) But for cause is established, proximate cause is not. 

6. People v. Kern: A group of white kids harassed and threatened to kill a group of black kids. One kid Griffith, tried to escape and was hit by a car.

a) The intervening act can not relieve (s from the directly foreseeable consequences of (s actions.

7. State v. McFadden: Drag race- ( and Sulgrove. Sulgrove lost control of car and swerved into oncoming traffic killed a 6 year old girl and himself 

( charged with 2 counts of involuntary manslaughter.

a) Ordinary proximate cause principles (tort law) can be used to determine whether the causation element has been met.

8. Commonwealth v. Atencia: ( plays Russian Roulette, someone dies.

a) (s had a duty to not cooperate or join in the game. (s do not need to force anyone to play, participating makes them guilty.

b) The act could not have been caused by anything else which (s did

III. Legality 

1. Shaw v. Director of Public Records: ( was convicted of conspiracy to corrupt public morals, living on earnings of , prostitution, and publishing obscene material 

a) Notice and certainty. People must be aware of what the law prohibits. 

b) Courts can not create laws, this is the legislatures duty

3. Keeler v. Superior Court: ( husband angry with ex-wife for getting pregnant by another man. ( kicked wife’s stomach and killed baby.

a) Can not convict ( since the statute does not explictly say fetus

b) There has been no fair warning that the act is a punishable crime. Conviction is unforeseeable.

Notice – retroactive – foreseeable

Ex post facto laws

4. Chicago v. Morales: Gang Congregation Ordinance 

a) NO NOTICE 

b) Police can arrest who ever they want,  @ their discretion if people have complied or not. Selective Enforcement 

IV. Attempt-  the flip side of causation 

MPC 211.2

MPC 5.01

A buys a gun he is not guilty of anything. Might have the intent to kill but this can not be inferred from just buying a gun. 

B buys a gun and waits for his father pulls the trigger and nothing happens. This is attempt. There is the intent to kill. B has done more. Impossibility 

C fires and misses, this is an unsuccessful murder. Could be an attempt but he might have missed on purpose. This is reckless endangerment MPC 211.2

D has a perfect hit, but the father is saved by a doctor. This is only attempted murder since the father does not die

E shoots, father dies, murder is committed. Sucessful crime, more mens reas are available

A. Mens Rea

1. People v. Kraft- almost hits victim with car, shoots at them

a) Attempted murder requires an intent to kill and malice aforethought

b) A strong possibility of death is not enough to prove attempted murder 

2. Smallwood v. State- ( was convicted of attempted murder for having sex and not telling women he was HIV Positive

a) Engaging in sex knowing he is HIV positive does not establish an intent to kill 

b) It must be shown that the victim’s death would have been a natural and probable result before an intent to kill may be inferred

B. Actus Reus 

MPC 5.02

Where is the line drawn between preparation and attempt?

1. People v. Rizzo- ( is searching for the payroll clerk to rob and is arrested before he is found. 

a) (s must come close enough to the completetion of the crime in order for attempt to be established 

b) Looking for the victim is only preparation of the crime.

Proximity and Abandonment 

Should ( abandoning criminal purpose defeat liability for the attempt

Locus penitentiae- an opportunity to repent or change one’s mind. 

2. McQuirter v. State - ( a black man is convicted of assault with intent to rape after he followed a white woman. 

a) Res Ipsa

b) Equivocality Test- it is not clear from (s actions that he intended to rape. This is an alternative to the 

c) dangerous proximity test- determining what acts suffice for attempt. Once intent is proven, look not to how far ( has gone but how clearly his acts bespeak his intent. Do not have to be close to intent

3. US v. Jackson- (s plan to rob a bank go there and change their minds plan for another day. FBI is tipped off and they are arrested before they even got to the bank. 

a) Preparation Test

· ( must have been acting and have the culpability required to commit the crime

· ( must have engaged in conduct that constitutes a substantial step towards the commission of the crime. A substantial step must be conduct that is strongly corroborative of the firmness of the (’s criminal intent. 

b) MPC 5.01 (2) there must be a substantial step in the course of conduct designed to accomplish a criminal result and that it be strongly corroborative of criminal purpose to constitute a substantial step. 
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4. State v. Davis- ( plan to kill husband with the help of an ex con who tells the cops. Undercover cop poses as hitman and is paid. ( is arrested for attempted murder.

a) ( hiring a hitman is only preparation. Verbal agreements are preparation, they fail to lead to the consummation of the crime. 

b) There was no intent to kill by undercover cop. 

5. US v. Church- ( attempted murder of wife. Hires and pays undercover cop hitman, gives photos, maps. Everything is videotaped. 

a) ( has gone further than mere preparation or solicitation, taking a substantial step towards the commission of the crime. 

b) MPC 5.01 c - purposely does or omits to do anything which under the circumstance is an act constituting a substantial step

c) MPC 5.01 2 (g) soliciting an innocent agent to engage in conduct constituting an element of the crime (the act)

d) The modern view is that all types of impossibility are not a defense. Even though the hitman was an undercover cop and the crime was “impossible” ( thought it was possible. 

Impossibility 

1. People v. Jaffe- ( buys cloth, thinks it is stolen but it is not. Crime requires knowledge that item is stolen, 

a) Belief is not enough to establish guilt

b) Under the MPC belief is enough- MPC 5.01 1 A: purposely engages in conduct which would constitute the crime if the attendant circumstances were as he believed them to be 

MPC punishes those who demonstrate a dangerous propensity 

2. People v. Dlugash- ( shoots victim who may or may not have been dead at the time. 

a) Impossibilty legal or factual is not a defense, 

b) Reasonable doubt of death is not a defense to atempted murder since the murder would have been committed had the attendent circumstances been as ( believed them to be. 

3. US v. Berrigan - ( convicted of attempt to violate a criminal federal law sending letters without wardens knowlegde in prison. The warden does know though.

a) Sending letters with the warden’s knowledge is not a crime. 

b) Legal Impossibility occurs when the intended acts even if completed would not be criminal 

Applied to the circumstances where

· the motive desire and expectation is to perform an act in violation of the law

· there is an intention to perform the physical act

· there is a performance of the intended physical act

· the consequence resulting from the intended act does not amount to a crime. 

4. US v. Oviedo – undercover cop sells ( fake herion. ( is charged with attempted distribution. 

a) there is no evidence to support intent to sell herion

b) ( can only be convicted of criminal attempt if the objective acts performed without any reliance if the accompanying mens rea. 

V. Group Criminality 

· Accountability for the Acts of Others

1. Mens Rea

i) Actions of the Principal

A. Hicks v. US- ( was with a friend who shot man. ( said to man “take off your hat and die like a man” and is indicted for murder. 

a) ( needs to intend for his words to be an encouragement in order for him to be an accomplice 

b) MR – purpose 

AR- encouraging or assisting 

c) MPC §2.06 Liability for conduct of another, complicity 

3 a. (ii) aids or agrees or attempts to aid such other person in planning or committing it
B. State v. Gladstone- ( charged with aiding and abetting in the sale of pot when he tells an undercover cop where he can buy pot.

a) It is necessary for ( to associate himself with the crime and participate in the act 

b) Mens rea of purpose is not established. It is unclear if ( intended to assist pot sale. If it were clear that ( was in business with Kent he could be an acommplice but right now his intent is unclear. 

C. People v. Luparello- (’s friends kill a man that ( told to rough up for info. ( is charged with murder 

a) refects the common law trend that only the perpetrator has to have the required mens rea

b) the aider and abettor must only intend to commit the offense or encourage the facilitation of it. 

c) Foreseeable consequence doctrine- IF the crime is naturally foreseeblae and the consequence is natural and probable the person is liable. 

D. Roy v. US- police informant approached ( to buy a gun ( referred him to Ross who robbed him. ( convicted with accomplice to armed robbery

a) In order to convict ( there must be sufficient evidence to show that a robbery would follow in the natural course of events. It must be a natural and probable consequence of the sale of the gun.

b) MR – result must be purpose. It is not enough that ( should have known or that he set in motion the chain of events

c) Under the MPC MR conduct- purpose.MR- result – culpable 

ii) Attendant Circumstances 

A. US v. Xavier - ( is convicted of aiding and abetting his brother a convicted felon in possession of a firearm. ( claims he did not know brother was a convicted felon.

a) MR knowledge or reasonable cause to believe that the attendant circumstance existed.

iii) results 

A. State v. McVay- boiler on a ship explodes and kills 3 people

a) MR- conduct is purpose. MR result- recklessness/gross negligence. To be an accomplice there must be the purpose that the conduct be committed and the result of the lesser mens rea

B. People v. Russell- ( with 2 others are charged with 2nd degree murder when a stray bullet hits an innocent bystander. It is not clear who shot him.

a) Since, ( had the purpose to engage in the conduct (gun battle) they are responsible for the result. 

2) Actus Reus

What does it mean to aid and abet? How much help does ( have to give?

A. Wlicox v. Jeffery – Hawkins jazz singer visa does not allow him to play in the UK. ( went to his concert and wrote an article in his zine. Charged with aiding and abetting Hawkins in working in UK without a visa

a) Encouragement is sufficient if it is done with the purpose 

b) ( must have knowledge of the relevant facts, and be voluntarily present or encourage the act to happen.

B. Atty General v. Judge Tally- ( charged as an accomplice to murder after he told the telegraph not to deliver a warning to Ross that (s brother in laws are after him. Telegraph does not deliver message and he is killed. 

a) It is enough that (’s actions made it easier for the principal actor to accomplish his goal. ( is guilty since he destroyed a single chance of victim’s life. An accomplice by cutting off rescue.

b) ( has the purpose and intent for the murder to occur.

3) The relationship between the liability of the parties

A. State v. Hayes- ( convicted of accomplice burgulary. Principal helped in order to arrest (. ( never went in to the store or took anything. 

a) Common law Rule- Accomplice liability is derivative from the principal

b) For ( to be guilty there must be a common culpable motive between him and the principal.

B. Vaden v. State- Undercover cop shot foxes. ( charged with accomplice to illegal hunting during closed season.

a) The accomplice just needs the intent to facilitate the crime. The accomplice is not free since the principal is. 

C. Taylor v. Commonwealth- ( helped take child from mother, principal is father. 

a) Defenses to the principal are not transferred to the accomplice. They are particular to the actor.

· Conspiracy

MPC 5.03 

An Inchoate Crime

Actus Reus – agreement to commit the crime / overt act in furtherance 

Mens Rea -  purpose to commit a crime / Purpose to agree

1. Overview: The Consequences of a Conspiracy Charge 

A. Krulewitch v. US - ( convicted of conspiring to induce a woman to travel for prostitution. ( is convicted because of hearsay testimony, 

a) Out of court statements of one conspiritator can not be used against another

b) Court will not infer an implicit agreement to cover up a crime, since this is inherent in every conspiracy. 

c) Hearsay is not admitted unless there is an admission by a party, the statement of a co-conspiritor, dying declaration, or an omission made by a declarant.

d) Bourjaily v. US – bootstrapping hearsay by a co-conspiritator becomes admissible under the rules of evidence when a judge determines that ( was a member of a conspiracy. 

i) Abandonment – Duration of Conspiracy 

· Conspiracy remains in effect until its objectives have been achieved or abandoned

· A conspiracy is abandoned when none of the conspirators is engaging in any action to further the conspiratorial objectives 

· US v. Gypsum & MPC: Affirmative acts inconsistent with the object of the conspiracy and commercial in a manner reasonably calculated to reach co-conspirators have generally been regarded as sufficient to establish withdrawal or abandonment.

2. Conspiracy as a form of accessorial liability 

A. Pinkerton v. US- 2 brothers are indicted for IRS conspiracy, one brother is in jail and did not act, but he is still convicted.

a) This is the rule in federal court. The MPC and most states have rejected Pinkerton.

b) The criminal intent to commit the act is established by the formation of the conspiracy. As long as they had the agreement to commit the crime, this is enough to convict. 

c) Both brothers had the purpose to violate the Internal Revenue Code. ( did not make an affirmative action to withdraw himself from the crime. 

d) ( would not be guilty if the substantive offence by one of the conspirators was not done in furtherance of the conspiracy, did not fall within the scope of the unlawful project 

C. State v. Bridges - ( convicted of conspiracy to commit aggravated assault and murder, but did not act. Called Bing who committed the act.

a) A co-conspirator may be liable for the commission of a substantive criminal act that are not within the scope of the conspiracy if they are reasonably foreseeable as the necessary or natural consequences of conspiracy. 

b) Co-conspiriator and conspiritator must have the same intent and purpose. 

D. US v. Alvarez – Undercover agents in drug deal. One the dealers shoots agent. All dealers are convicted of murder, even though it is not clear who shot him.

a) There is evidence that murder was a reasonably foreseeable consequence of the drug conspiracy. Since this was a necessary and natural part of the original agreement (s are guilty. 

b) Pinkerton is expanded to include reasonably foreseeable but orginally unintended substantive crimes. This is limited to conspiritators who played more than a minor role in the conspiracy or who had actual knowledge of at least some of the circumstances and events concluding in the reasonably foreseeable but originally unintended substantive crime.

c) People v. McGee- NY Rule on Conspiracy: Guilt is not placed on the co-conspiritator for the substantive offenses in which he did not participate. 

3. The Actus Reus of Conspiracy 

A. Interstate Circuit v. US - ( conspired with 8 movie distributors- determining which movies would be shown and how much ticket prices would be. 

a) Because each of the (s knew each other was participating, this is enough. The agreement to act and restrain trade indicates a conspiracy.

i) Required Agreement 

· Cooleridge Instruction – It is not necessary to prove that there was an actual agreement between 2 people to conspire. This is often v. difficult to do. If they had a common design and pursued it  by common means they are  Acting together = co-conspirators. 

B. US v. Alvarez- ( convicted of conspiring to traffic pot for lending his truck to go to the airport with drugs. The only evidence is that ( nodded and smiled when asked if he would be at the airport when they returned. Not proven that ( even knew there was pot in the truck.

a) ( can not escape criminal liability b/c he did not join the conspiracy after it began or played a minor role in it.

b) This case does not establish (’s mens rea was purpose

4. The Mens Rea of Conspiracy 

A. People v. Lauria-  ( has an as answering service prostitutes use his service. He is charged with conspiring with prostitution.

a) The intent of a supplier who knows that his services will be used to participate in criminal acts may be established by 

· direct evidence that he intends to participate

· through an inference that he intends to participate. Intent can be inferred from

· his special interest in the activity, benefited by the action

· the aggravated nature of the crime itself

· when there is no legitimate use for the goods or services

· knowledge when the volume of business with the buyer is grossly disproportionate to any legitimate demand

· With misdemeanors positive knowledge of the supplier that his products or services are being use for criminal purposes does not establish intent to participate 


b) There must be knowledge of the illegal good or service AND the intent to further the use of the illegal act

5. Scope of the Agreement – Single or Multiple Conspiracies 

MR – Purpose to Commit a substantive crime

AR – Agreement 

A. Kotteakos v. United States – ( is convicted of a single general conspiracy for filling out a false loan application. There is evidence that there were more than one conspiracy executed by one common person. 

a) If there is a single big conspiracy hearsay evidence can be admitted, this is not. 

b) There is no connection between (s. Each person is working for themselves 

B. Blumenthal v. US – ( and 2 other men agree to sell whisky illegally. 

a) Even though ( did not know the other men, all knew that the scheme involved other parties. They all sought a common end and were aiding in a larger plan. 

b) Purpose can be inferred from knowledge that others are participating

C. Anderson v. Superior Court - ( convicted of conspiring with doctor to commit abortions for referring women to doctor.

a) Because ( knew doctor was acting illegally and that other people were referring women to doctor as well she joined the bigger conspiracy and furthered his criminal actions. 

D. US v. Bruno - ( indicted with 86 others for conspiracy to sell and import drugs. Convicted of a general conspiracy. 

a) The conspirators knew that the unlawful business would not work unless there were other people involved. 

b) As long as ( agreed with someone to further this scheme, ( is guilty of conspiracy 

E. US v. Borelli – ( indicted for importing and distributing heroin 

a) The gist of the offense is the agreement. The agreement can not be proved by inference of the acts. 

6. Parties

A. Gerbardi v. US – husband convicted of conpiring to violate the Mann Act. Since wife consented, she can not be indicted, can the husband be conspiring alone?

a) If the substantive offense can not be committed, one can not be charged with conspiracy. 

b) Wharton Rule of Substantive Crimes involving multiple agents. Can not punish for conspiracy if it is impossible to commit the actual crime. 

B. Garcia v. State - ( convicted of conspiring to kill her abusive husband. Police informant was told, ( thought husband was to be killed, however this was never really planned. 

a) Bilateral: Under traditional commonlaw ( would not be guilty. When 2 or more persons agree to commit a crime with intent, neither person will be convicted if there is no conspiratorial agreement. More like a contract 

b) Unilateral: Under the MPC, attention is directed towards each person’s individual culpability. The culpable party’s guilt is not affected if the agreement was feigned. 

C. MPC 5.03 Criminal Conspiracy 

Guilty when 

· agrees to engage in conduct 

· agrees to aid in the crime

MPC 5.04 Incapcity, Irresponsibilty or Immunity of a Party to Solicitation or Conspiracy

Guilty when 

· believes that the crime will be committed 

MPC focuses on dangerous propensity – if you think you are agreeing this is enough

VI. Exculpation 

A. Justification – self defense. This is an intentional act to kill, but person is justified because there are no other alternatives

MPC § 3.01 Justification an affirmative defense 

1) In any prosecution based on conduct which is justified under the article is an affirmative defense 

2) Even though it is justifiable does not abolish or impair any remedy 

§3.02 Justification- the choice of evils 

§ 3.04 Use Of Force in Self Protection 

§ 3.09 Mistake of Law 

§ 3.11 definitions 

1. United States v. Peterson 

a) Self Defense requires 

· an actual or apparent use of deadly force against the (
· the threat must have been immediate and unlawful

· the defender must have believed that he was in imminent peril of serious bodily harm and that his response was necessary to save himself.

· These beliefs mist be honest and objectively reasonable in the light surrounding the cicumstances 

2. People v. Goetz- ( shot 4 kids on the subway. Claims self defense even though they were unarmed. Is the reasonableness standard objectively or subjectively reasonable?

a) The reasonable person test is objective in NY, what would a reasonable person in that situation do.

b) The MPC has a subjective standard allowing for the consideration of outside factors, such as prior circumstances.  Personal to the (. What does the actor believe to be a threat? MPC usually focuses on the subjective state of mind.

c) MPC 3.09  Mistake of Law or force or legality – an actor is not blameworthy of mistaken as to the facts of the case. Your charge can be lessened from murder to negligent homicide or manslaughter. MPC accepts the defense of mistake as to your belief that deadly force will be used. 

3. State v. Kelly – ( indicted for murder for stabbing her husband, ( claims self defense, battered womans syndrome. 

a) Only by understanding battered womans syndrome would a jury be able to determine if ( honestly believed that she was in imminent danger of death or serious injury . (’s testimony would also show that she is acting objectively reasonable. 

b) This is similar to Goetz in that his past was used to establish that it was an honest and reasonable belief 

4. State v. Norman- wife kills her husband, she is found guilty of voluntary manslaughter. ( was abused and claims she killed him in self defense while he was sleeping.

a) Only where it is shown that ( killed due to a reasonable belief that death or great bodily harm was imminent can self defense be used. 

b) Imminent means immediate danger, that must be instantly met and can not be avoided by calling for help or by the law.  

5. People v. Adams – an innocent bystander is killed when the actor used self defense. 

a) The court justified this stating that in an emergency killing an innocent person, you are justified since you are attempting to protect yourself

b) Under the MPC though, there  might not be a defense.  3.09 (3) recklessly or negligently killing another person. This could be murder, manslaughter- if reckless or negligent homicide. 

Retreat

MPC 3.04 (2) (b) (ii) use of deadly force is not justified if an actor can retreat

6. State v. Abbott- ( in a fight with neighbor in a common driveway. He did not retreat but attacked the man.

a) The question is whether ( knew the opportunity for retreat exisited, in this case it did. 

b) If you can walk away and escape the use of deadly force, there is no necessity, you must retreat 

c) Most states hold that, If one is in one’s home, there is not a duty to retreat

d) In few states, there is not an obligation to retreat. This is the true man rule.

Exceptions to the Rule of Retreat 

Can the initial aggressor use deadly force?

7. US v. Peterson-  ( instigated a fight when victim tried to steal his windshield wipers. He claims self defense 

a) One who is the aggressor can not use a self defense justification. 

b) ( instigated the altercation, and did not retreat, there was not a necessity to use deadly force. 

c) Would a reasonable person have been provoked?

EXCUSE!!

Excuses are permitted because criminal law wants to punish the blameworthy. If you are not acting with criminal intent, you should not be punished. 

Some common excuses are 

1. Involuntary actions, a person had no control over his actions 

2. Deficient but reasonable actions – literally meaning the power to choose but the choice is constrained, a reasonable person would not have chosen otherwise 

a) Cognitive- lack of knowledge excusable as long as you are not reckless or negligent in making the mistake , such as shooting a person thinking its an animal, person is dressed up as an animal 

b) Volitional- defect of will, such as duress

3. Irresponsible actions- voluntary actions such as insanity or intoxication

Duress

MPC 2.09 Duress 

State v. Toscano – Doctor is threatened and wife if he does not comply with submitting a false inaurance medical form 

a) Duress does not have to be an imminent harm or death but certain to happen

b) Duress is a defense to a crime other than murder if the ( engaged in conduct because he was coerced to do so by the use of or threat to use unlawful force against him or another which another person of reasonable firmness in his sitautation might have been unable to resist. 

c) Common law: involve a threat that is present, imminent, and pending of such nature to induce a well grounded apprehension of death or serious bodily harm. 

There is a higher standard for military personnel. Duress is not a viable excuse, unless the threat is real and immediate, for instance a gun is to your head - US v. Fleming

This case is distinguishable from Toscano, about the requirement of immienent harm, in this case the threats are not sufficient.

· Subjective factors are considered but temperament is not one of them. Even in the MPC temperament is not considered

· Self defense is a justification for the use of necessary force 

· While duress is an excuse to act. 

Intoxication MPC 2.08
· relevant to any mens rea. Exceptions being burgulary and other general intent crimes like assault 

· Intoxication must negate the mens rea required

· The general trend is hostile to the intoxication defense 

When can Intoxication defense be used? 

The court in Regina v. Kingston  held that if a drink or drug caused a person to lose control and for that reason to form an intent which he would not have otherwise formed, the law should exculpate him, because the operative fault is not his. Involuntary intoxication negates the mens rea. 
· Straight forward killing, ( has too much to drink at a party, pulls a gun out. Intoxication defense can be used to negate the  purpose/knowledge mens rea

Intoxication can be used as an affirmative defense only if ( at the time of the crime ( is incapable to either appreciate the criminality of the his conduct or to conform to the law.

Voluntary intoxication is only a defense when it produces a permanent condition sufficient to meet the test for  legal insanity 

When is the Intoxication defense unable to be used?

· Not permitted for general intent crimes: awareness of factors constituting crime, ( must be aware he is acting in the proscribed way oppposed to Specific intent crimes: the definition of a crime requires not only the doing of the act, but doing it with an objective 

· Charged with assault, ( usually does not have an intoxication defense since this a general intent crime permitted for general intent crimes: awareness of factors constituting crime, ( must be aware he is acting in the proscribed way 

· Voluntary intoxication can not be a defense to a specific intent crime

Should the intoxication evidence be permitted in court?

· Whenever evidence is factually relevant

( was drinking and charged with assault with intent to murder .( is able to use the intoxication defense when (s mental facilities are so far overcome by effect of intoxication as to render him incapable of acting with intent – People v. Roberts

· This view has seen resistance, in State v. Hood, evidence relating to intoxication was restricted in general intent crimes, only permitted in specific intent crimes

· In State v. Stasio, the court agreed with Hood. Intoxication defense can be used on specific intent issues (purpose or knowledge) but refused on general intent issues (recklessness or negligence) This is the general rule through the country. 

MPC 

· allows intoxication if it negates an element of the offense
Insanity ! 

Mental Disease or defect 

§4.01

§4.04 – the general accepted test of insanity for the purpose of whether an accused can be tried and sentenced:

No person who as a result of mental disease or defect lacks the capacity to understand the proceedings against him or to assist in his own defense shall be tried convicted and sentenced for the commission of an offense so long as such incapacity endures.

Tests to determine if the accused is legally insane

1) M’Naughten

@ the time the act was committed, the accused 

· suffered from a defect in reason 

· resulting from disease of the mind

· did not know the nature and quality of the act he was doing or 

· if he did know what he was doing, he did not know that what he was doing was wrong 

2) The Irresistable Impulse Test 

( is not legally responsible if two of the following conditions occur

· if by duress or mental disease, he did not have the power to tell right from wrong 

· and if at the same tome the alleged was so connected with such mental disease, in the relation of cause and effect to have been the product of it solely

3) American Law Institute Test – ALI – used by most states since it is a combination of the M’Naughten and Irresistable Impulse Tests

( is not responsible for criminal conduct if 

· at the time of such conduct as a result of mental disease or defect he lacks substantial capacity either to

·  appreciate the wrongfulness of his conduct 

· or to conform his conduct to the requirements of the law 

Mental disease or defect does not include abnormality manifested by

· other  criminal 

· or antisocial conduct    

4) United States Code §20  similar to the ABA test

Eliminates the volitional prong – only about 20 states recognize the volitional prong

ABA test: A person is not responsible for criminal conduct if 

· at the time of such conduct as a result of mental disease or defect 

· the person was unable to appreciate the wrongfulness of the conduct 

§20 Insanity Defense 

(a) Affirmative Defense if 

· at the commission of the crime  

· ( as a result of severe mental disease or defect 

· was unable to appreciate the nature and quality or

· wrongfulness of his acts 

· Mental disease or defect does not otherwise constitute a defense 

Successful uses of the Insanity Defense 

· When there is a history of insanity 

( with mental problems kills a police officer  State v. Green

What is meant by wrong?

· Morally wrong and legally wrong can be synonymous. There is a narrow exception to moral wrong when a criminal act is commited knowing it is morally and legally wrong but believing the act is ordained by God, due to a mental defect. 

· In State v. Crenshaw, ( claims he killed his wife because of his religious beliefs, however he knew he was acting morally and legally wrong and was not suffering from a mental defect. 

What is meant by mental disease or defect? 

· (’s state of mind must be due to the disease. The label of the disease, mental illness, retardation what matters is that the diagnosis interferes with (’s action – State v. Guido (( was going to commit suicide but changes her mind, see her abusive husband and kills him. After the lawyer spoke to the psychatrists and they determined she was mentally defective) 

Changing Patterns of Excuse 

· The Supreme Court has held that addictions to narcotics are diseases when striking down a CA law that made it a crime to be a drug addict. ( can not be punished for commiting an involuntary act. – Robinson v. CA

· Alcoholism is not recognized as a defense. Powell v. Texas. The Supreme Court held that ( was guilty of a public drunkness statute. ( suffering from alcholism has control over taking the first drink and stepping out into public

