PART I. CONSTITUTIONAL POWERS

judicial branch-mostly Art III

legislative-mostly Art. 1

executive-mostly Art. II

federalists: gw hamilton, adams, marshall
anti-feds/republicans: jefferson, madison, monroe


-Art. III cts-president nominates judges on advice of senate, approved by congress, no decrease in pay, for life (fed dist cts, cts of appeal and supreme ct)

-ct of appeals usually panel of three, usually unanimous

-if decided 2-1 can ask for en banc (11-15 judges)

-Art. I cts- don't have to be approved by congress, can issue advisory opinions, can have term for years, can be fired by Prez, usually last 5 years

States cts-in NY when death penalty case goes from trial ct, must go directly to Ct. of Appeals and they must hear it by law, ct of appeals must retire at 70, lower cts no retirement age

-no constitutional right to an appeal

I.
JUDICIAL POWER


A.
Classic Formulation

Art. III gives Supreme Ct original jurisdiction for cases involving states, ambassadors and consuls and exceptions as congress shall make

Judiciary Act of 1789-congress established lower federal courts, their procedure and jurisdiction

-SC exclusively to interpret const. and to determine whether states and feds following it




Marbury v. Madison-new president wouldn't turn over old president appointment paperwork

-Marbury sought writ of mandamus to force Madison to hand off sealed commission appointment





-ct can order president to do something thru writ of mandamus





-only courts of original jurisdiction can issue writs of mandamus

-Judiciary Act of 1789-Sec 13 allows writ of mandamus by supreme court

-Supreme Ct was not hearing this case as a court of original jurisdiction, so could not issue a writ of mandamus





-Art.III only gives SC original jurisdiction for:

 
1)ambassadors










2)states










3)consuls





-SC has appellate jurisdiction for everything else, subject to congress' regulations.




Cooper v. Aaron-state wouldn't follow fed cts school desegregation orders





-fed judge ordered state to comply with Brown v Bd of Ed.





-state refused saying fed law doesn't apply to them





-SC says yes it does b/c its a fed const. issue


-extends Marbury which said SC was decider of Const. issues for ALL courts

General Principles:

-Supreme Ct hears two kinds of cases, federal question jurisdiction and diversity jurisdiction


-positive law-rules people have to follow

-when items listed in legislation, those not listed considered to be excluded unless otherwise stated



B.
Federal Review of State Law

Martin v. Hunter’s Lessee-dispute as to whether treaty with british to not confiscate any 

more land owned by brits was in effect at time of confiscation






-SC has the power to review state cases that involve a federal question





-SC says Judiciary Act of 1789 was constitutional

-since 'no confiscate' treaty signed b4 land was confiscated, SC upheld treaty and said state couldn't confiscate brits land


C.
Limits on Judicial Review



1.
Statutory Limits

Ex Parte McCardle-civilian held in military custody for being editor of allegedly incendiary publication





-when writ of habeas corpus sought, SC has appellate review of such matter

-congress passed law that SC couldn't review habeas corpus appeals from Circuit Courts





-since no jurisdiction, case was dismissed

-congress was allowed to do that b/c Art. III 2(2) says SC has appellate jurisdiction except as congress shall regulate

The Great Writ-habeas corpus-codified in 1867, allows individuals to gain freedom from unconstitutional depravation of liberty





-McCardle could have sought review by certiori (you only need 4 Justices to get cert.)





-SC no longer uses appellate power, only reviews by certiori





-Congress can create/destroy and make rules regarding lower courts

-Congress can take away all SC Appellate jurisdiction, but not original jurisdiction on cases involving states, consuls or ambassadors



2.
Advisory Opinions-fed cts can't give them




Muskrat v. United States-

-congress passed legislation requiring cts to determine if law regarding cherokee indians selling/alienating land was constitutional

-no controversy exists, so congress's law is unconstitutional, cts can only hear "cases and controversies"

state courts can issue advisory opinions, but federal cts cannot, both can issue declaratory judgements




Hayburn's Case-congress ordered ct to determine monthly veterans benefits, held unconst. 

b/c no controversy

executive/legislative branch of federal govt. not allowed to ask for advice from courts, too collusive, damages separation/balance of powers



3.
Standing

Duke Power Co. v. Carolina Environmental-citizen groups sued over Price Anderson Act which limited liability for nuclear incidents, based on 5th amendment due process and equal protection clause

-due process b/c Act forced them to suffer injuries without just compensation

-equal protection b/c forced them alone to bear burden of societies benefits from nuke energy

-they met the 3 part standing test, but lost on the merits

STANDING:
1) distinct injury

2) causation ('fairly traceable' link between injury and challenged conduct)

3) "substantial likelihood" will remedy sought redress claimed injury

-injury can be broad, aesthetic, loss of license, environmental

-lower ct found standing and Duke challenged it, SC said will not reverse unless lower cts decision is "clearly erroneous"

STANDARDS OF REVIEW: 
de novo review-review the facts fresh




abuse of discretion review




clearly erroneous review

-ideological/taxpayer standing not allowed, except for challenging unconstitutional use of govt. funds for establishment of religion in violation of 1st amendment

ORGANIZATIONAL STANDING 1) individual members have standing




       2) germane to groups purpose




       3) individuals not needed for suit to proceed
-third party standing-parent suing for kid, dr. suing for patient, litigants suing for rights of jurors



4.
Mootness-injury is over so case not a controversy anymore and ct will dismiss it except:

-class actions that some parties drop out of, so long as main party still active in case

-voluntary cessation of challenged activity (ex: LA police dept chokeholds)





-is subject matter capable of repetition yet avoiding review (i.e.,abortion)

DeFunis v. Odegaard-white kid denied entry into law school that had affirmative action



-sued for discrimination so they let him in



-his case was finally heard by SC in the 2nd semester of his 3rd year

-they dismissed it b/c by that time no controversy existed, his complaint did not need redressing


5.
Ripeness





International Longshoremen v. Boyd




XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

6.
Political Questions




Baker v. Carr-gerrymandered political boundaries
-SC won't hear political case if of these factors apply:






1)constitutionally supposed to be decided to other branch of govt.






2)lack of judicial standards






3)would be a policy determination by court






4) would create lack of respect of court or other branch of govt.






5) need to adhere to political decision already made



6) embarrassment of other branches of govt.





-i.e., cases involving foreign affairs, impeachment, a republican form of govt. question, if there is an adequate decision by state judge based on state law won't take case

(house impeaches by majority, senate tries impeachment CJ presides over it-2/3) 

7.
Eleventh Amendment Immunity-1798-citizens of one state cannot sue another state, but can 

sue towns, counties, etc within another state (but state can consent to be sued, some divisions of states can be sued like towns, congress can authorize lawsuits against states pursuant to enforcement powers, feds can sue state govt.)

-fed cts may not hear cases brought against states for damages or injunctions

Ex Parte Young-state can't be brought into federal court, but state officials/employees can 

be sued, for injunctions, if $ damages paid by employees own pocket

Sovereign Immunity-XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

II.
LEGISLATIVE POWER-Art. I

A.
Implied Powers

M’Culloch v. Maryland-THE GREAT CASE can congress create national bank? YES; can state tax 

that bank? NO

-there is no fed police power, but feds can enforce and fulfill enumerated powers

-feds can operate bank as means to fulfill enumerated power, Art. I, sec 8 so long as 'necessary and proper'

-Art. I Sec 8 says congress has power to makes laws to carry out enumerated powers

- 'necessary and proper' doesn't mean absolutely necessary'

-"let the end be legitimate" and w/in scope of constitution

-When reviewing congressional laws: RATIONAL BASIS TEST- are the means rationally related to legitimate ends?



-state can't tax feds b/c power to tax = power to destroy




-supremacy clause (Art. 6)-feds are supreme on any subject matter enumerated




-constitution is only framework and must build upon it

-presumed appropriate means would be used and creating corporation is appropriate means to fulfill the enumerated power

-state powers that XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXx

ex: state can prosecute postal employee for vehicular manslaughter b/c doesn't interfere w/ fed operations

B.
Commerce Power

1.
Original Meaning

Gibbons v. Ogden- steamboat w/ exclusive license to NY waters given by state sued other steamboat operator for coming into NY waters

-Constitutional Convention-specifically convened to fix commercial chaos between various states

-most congressional legislation arises out of commerce clause, akin to police power

-Commerce Clause-Art. I Sec 8(3) and Privileges & Immunities Clause specifically drafted to bring national unity & to stop states from discriminating against one and other

-congress had passed law relating to coastal trade/licenses under Commerce Clause

-NY also passed law relating to coastal trade/licenses that gave monopoly to steamboat company

-Commernce Clause 1)regulates




2)commerce (including navigation)




3) between the states

-ct says state inspection laws are police powers of state

-XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

-BUT, law giving prohibiting all out of state vessels is unconstitutional based on privileges & immunities clause

Cooley v Board of Wardens-PA made law that every ship entering Philly must have local pilot or pay fine


-Cooley Test-does subject matter require national uniformity or not?


-congress should legislate only when there is a need for uniformity



commerce clause

dormant---->

not legislated

about





         <----expressly legislated about


-2 kinds of state interstate commerce laws:



1)non-discriminatory-applies evenly to everyone



2)discriminatory-applies only to other states


-state can regulate interstate commerce so long as non-discriminatory

2.
State Power Under Commerce Clause

a.
Nondiscriminatory State Laws

S. Carolina Hwy Dpt. v. Barnwell Brothers- truck width/weight law


-was held to be non-discriminatory BUT used rational basis test


-state interest: traffic safety


-burden: significant detriment to interstate commerce

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

Southern Pacific Co. v. Arizona-limit on train lengths 




-advancement of rational basis test to balancing test for commerce clause review

if non discriminatory use BALANCING TEST: Is the burden on interstate commerce > than the states interest? 

-balancing test is very subjective, use when review state laws affecting dormant portions of commerce clause

burden on interstate commerce greater than states interest in train safety

Henneford v. Silas Mason Co.-2% use tax in state of Washington


-non-discriminatory b/c everybody pays it


-XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

How to analyze Commerce Clause issue:

1a) Is there federal law on the subject matter? Yes-apply fed law No-continue analysis 

1b)  Is there pre-emption? Yes-state law void    No-continue analysis

2) Is it a discriminatory law?  Yes-state law void    No-continue analysis

3)  Balancing Test: states interest vs. national interest

b.
Discriminatory State Laws

Baldwin v. G.A.F. Seelig, Inc.-D was buying cheaper milk in VT and selling it in NY






-NY required him to sell at set minimum price if he wants to sell milk in NY






-state interest: NY farms will become so bad they will be unsanitary






-Cardozo doesn't buy it






-XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

Dean Milk Co. v. City of Madison-XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

Hughes v. Oklahoma- facial challenege to OK statute-can't export baitfish

-SC says unconst. b/c use most discriminatory means to conserve wildlife and doesn't really conserve anything if no limit on how much state residents can take

-if law is discriminatory use STRICT SCRUTINY TEST:




1) means-necessary & narrow




2) purpose-compelling state interests


-are there reasonable alternatives to conserving minnows that won't discriminate? no so discrimination allowed



c.
State as Market Participant 




Reeves, Inc. v. Stake- state owned cement plant





-when state regulates, they can't discriminate

-when state is market participant they can discriminate w/in the bounds of existing laws (anti-trust)

-no vertical downstream regulation allowed b/c that is no longer market participant, but is market regulation (Alaska forestry case)




3.
Congress’s Power Under Commerce Clause



If neurtral-use balancing test



If discriminatory-use strict scrutiny



Exceptions: -state as market participant




        -21st amendment-prohibition



Congress can regulate :1) instrumentalitys
(trains, planes, etc)






   2) channels (phone lines, mail, highways)






   3) effects on interstate commerce

-If congress hasn't specifically regualted an issue, but has so heavily regulated the industry it is presumed that states are pre-emption by fed law

-if its possible to follow both laws,

Wickard v. Filburn-congress has authority to regulate personal wheat production because 

would EFFECT interstate commerce if everyone grew their own wheat



-ct looked at aggregate effects, congresses intent in regulating




Heart of Atlanta Motel v. United States-civil rights laws pertaining to hotels and restaurants  

that primarily served interstate customers upheld 

-legislative record showed congress considered discriminations effects on interstate commerce

-ct uses rational basis test to determine if race/hotels effect interstate commerce-Yes

-also exaimnes whether reasonable means used by congress-Yes

Garcia v. San Antonio MTA-state v federal laws-overruled National League of Cities
-10th 

Amendment Trusim-if congress has power, then states don't have 10th amendment power and vice versa


C.
Congress’s Taxing and Spending Powers

South Dakota v. Dole-
can tax & spend for whatever they want so long as in general welfare

-can attach whatever conditions they want to spending bills so long as related to what the bill is for (i.e.,can add drinking age requirement to highway spending bill)
D.
Congress’s Enforcement Powers-§5
  



-congress can enforce 14th amendment, can prevent or remedies these rights

1) but no power to modify substantive rights of 14th amend.   

2) if congress is trying to prevent or remedy-they must be acting in proportion & congruent

III.
FEDERALISM AND SEPARATION OF POWERS

A.
Limits on Congress’s Power

New York v. United States- low level radioactive waste


-feds authorized states to discriminate and gave 3 incentives:



1) $ to states that accept waste-OK



2) access incentives-OK

3) if state doesn't regulate as congress wants, state must take title to waste & responsibility for all liabilities-UNCONST. b/c violated state sovereignty

-congress can pass a general law applying to private sector and states (minimum wage)



United States v. Lopez- school gun violence not related to interstate commerce




-improper use of congressional powers

LOPEZ TEST:

1) not economic activity




2) no jurisdictional element in statute




3) no findings in congressional record




4) no substantial effect in interstate commerce
-after Lopez, congress amended gun free school act to say any gun that falls thru interstate commerce falls under fed school gun control statute



United States v. Morrison- applied Lopez test

1)not economic activity

2) no jurisdictional element in statute

3) no findings in congressional record (some)

4)no substantial effect in interstate commerce




-SC job to interpret commerce clause, not congresses





B.
Privileges and Immunities

United Building and Construction v City of Camden- city construction contractors had to hire certain % local residents or no get K w/ city

Test: 
1) Are we dealing w/ privilege of national citizenship? Y-right to work


2)is there discrimination?


3) Is there a substantial reason to discriminate? 

Absolute Immunity-immune from all civil liabilities so long as engaged in official acts, applies to 

judges, prosecutors and presidents (federal only for judges and prosecutors???)

Qualified Immunity-immune from ???(civil or criminal)??? liability so long as acting in good faith in 

pursuance of official acts(cops)




-if civil suit regards non-official acts, no immunity

Legislative Immunity-Speech and Debate Clause (Art. 1,Sec 6)-legislators cannot be crim or civilly 

prosecuted for what they say on floor, they can't be brought before grand jury about it either 

C.
Preemption



Silkwood v. Kerr-McGee Corp.-Karen Silkwood contaminated by plutonium at plant




-family sued for neg seeking punitive damages

-company argues Supremacy Clause barred state form enforcing punitive damages b/c its the same as a regulation and feds were already covering that subject so states couldn't


-3 ways feds overrule states:


1)explicit interest by congress to occpy the field


2) inferred federal pre-emption b/c of pervasive laws (ATM fees)


3) conflict pre-emption


ex: drug laws

-state punishment-life

-fed punishment: 20 yr max

-feds don't overrule state b/c separate sovereign

-wouldn't be double jeopardy b/c separate sovereigns

IV.
EXECUTIVE POWER-ARTICLE II, Sec 1


A.
Foreign Affairs

United States v. Curtiss-Wright Export Corp- SC ruled Prez was allowed to throw out US claims against Iran for hostage negotiation tool



-War Powers Resolution-Prez can send troops without Congress aid so long as he goes to them within 60 days and gets permission

-Prez can negotiate treaties but needs 2/3 Senate to ratify, but he can break them on his own

-Prez sometimes use 'Executive Agreement' rather than treaty if he can't get permission of Congress (cts have decided if this is constitutional)

-Prex had negotiating powers b4 const. created


B.
Domestic Affairs



Youngstown Sheet & Tube Co. v. Sawyer-steel worker strike during Korean War



-Truman ordered Sec. of State to take over most steel mills to continue production



-says its because military needs steel for war effort

-congress had considered this type of law when debating Taft-Hartley Act(labor dispute law) and they rejected it



-SC says unconstitutional because the Prez doesn't have power to legislate, only congress

-not under guise of Commander in Chief, which relates to our troops and on foreign grounds

-Power if Appointment-Prez can appoint ambassadors, cabinet officers and federal judges

-Congress can authorize agencies to make appts.

-Removal of Officers-cabinet and ambassadors serve at presidents will, but judges for life, cannot be removed except by impeachment

-Congressman can be removed by 2/3 of their respective house

-congress can impeach cabinet members-Rumsfeld!!!!!! :)

-Prez and Judges can be impeached

3 Tiers of Presidential Power:


-acting w/ congress he is acting at his highest


-acting when congress hasn't spoken is undecided twilight zone


-acting in conflict w/ congress is lowest
-Presentment Clause-after bill passed by both houses Prez can sign or veto


-if he vetoes he must send it back with his objections


-if he doesn't veto within 10 days it becomes law automatically

-Pocket Veto-if Congress adjourns before bill signed within 10 days, bill automatically dies

-line item veto-declared unconst. Clinton v NY, violates Presentment Clause which speaks of "the bill" meaning all of it as a whole

-legislative veto example: congress authorizes AG to suspend deportations unless congress vetoes such deportations (also declared unconstitutional)


C.
Executive Privilege




-not absolute, only for civil liability, when acting under color of law

United States v. Nixon-Nixon didn't want to turn over taped conversation with his staff and advisors

-SC said he had to b/c not civil matter but criminal matter

-interest in keeping Prez communications privileged is great but justice in criminal matter is more important and Const. only recognizes civil immunity





PART II. CONSTITUTIONAL RIGHTS

I.
STATE ACTION-govt. not allowed to discriminate and private entities not allowed to enslave



-states have very broad police power



state action includes:
1)public function






2) encouragement, enforcement & joint participation






3) entwinement, nexus & symbiotic relationship



PUBLIC FUNCTION TEST: when private actor acting as a public function

Marsh v. Alabama- Jehovah's Witness giving out pamphlets in privately owned town

-ct says when private property used for public function, they are subject to accountability for all rights guaranteed by normal government

-1 in 6 Americans lives in privately owned community, also remember private jails


Terry v Adams- local private Dem Club decided who was going to run for office

-couldn't exclude black b/c they were performing 'state action'

Hudgens v. National Labor Relations Board-union wanted to picket in mall


-P relied on Logan Valley-in favor of free speech in malls 


-D relied in Lloyd Corp.-Vietnam protestors not allowed in mall


-ct held XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

Burton v. Wilmington Parking Authority- coffee shop in building owned by govt. wouldn't 

serve blacks, sued for discrimination


-ct says symbiotic relationship so can't discriminate

Pruneyard v Robbins-state law saying malls must allow free speech upheld by SC

US Olympic Commission- corp authorized by congress to get athletes to Olympics


-got govt. funding, gave corp exclusive use of word 'Olympic'


-San Fran groups wants to put on gay Olympics


-USOC seeks injunction to stop them from using the term 'Olympic'


-San Fran group must show USOC is public function

-Amtrak is a public function, shopping mall not public function

Endorsment:

Shelly v Kraemer-restrictive covenants, people can create them, but cts can't enforce

1983 suits-claims const. rights violated

Private Persons acting under 'color of state law':


-Polk-public defender representational acts


-Branti-public defender hiring practices is state action

Sit in Cases:

-Lombard-police encouragement of private discrimination when cops were KKK

-Norwood-state tuition grants to racially discriminatory schools

-racially discriminatory removal of jurors



Entwinement:

Burton v. Wilmington Parking Authority- coffee shop in building owned by govt. wouldn't 

serve blacks, sued for discrimination


-ct says symbiotic relationship so can't discriminate




Rendell Baker-state funding & licensing private school  <--

Blum-state licensing & funding for nursing home
    


     <---

-Con Ed not state action

Brentwood Academy-pervasive entwinement of public school officials in Athletic Assn. makes it state action 

II.
PROCEDURAL DUE PROCESS



-bill of rights only applies to feds



-5th Amend-due process against feds



-14th Amend-due process against state

-essence of due process: notice and right to be heard

-elements:
-state action



-deprives (adverse consequence)



-person (anyone, even illegal aliens)



-of life, liberty, property

-examples:
life=capital punishment

liberty=incarceration, mental hospital, school suspension, deprevation of your freedom of action

property=real, personal, intellectual property, welfare benefits, licenses

Due Process Balancing Test

government interest v. private interest, considers risk of error and severity of consequences if in error (hearing should be done before permanent harm)

PRCEDURAL DUE PROCESS

Board of Regents v. Roth-tenured professor at state school hired for one year, contract not 

renewed for second year

-he sued under due process clause

-court said he had no interest in being offered second year b/c state statute specifically said renewal of contracts with non-tenured professors was up to total discretion of school

-he had no property, life or liberty interest, so no due process claim

Matthew's v. Eldridge-what kind/how much process is due

-balances strength of private interest (loss of welfare)

-whether additional procedures needed for accurate fact finding (was procedure in place enough)

-govt interest in administrative efficiency

i.e.,

-welfare benefits denied must have good hearing before hand b/c very impt. private interest

-disability benefits can be decided after termination b/c not as important private interest,

-suspended student for behavior must have some sort of pre-suspension process-calling him to principles to answer to charge, suspended for poor grades needs less

-govt can forfeit car for criminal activity w/ pre-forfeiture hearing b/c cars important to private interests-getting to work)

SUBSTANIVE DUE PROCESS-

liberty interests-

-SC used to hold economic liberty as fundamental right-now rules related to economic liberty thru rational basis (right to practice profession, etc.)


-right to education is not fundamental right-use rational basis


-physician assisted suicide not protected liberty right-use rational basis


-primary liberty interest is right to privacy-fundamental right-use strict scrutiny



-i.e./caring for children

III.
EQUAL PROTECTION


1)what is classification being made? -on its face OR as applied


2) what is test to be used?


-traditional classifications



-suspect (race, ethnicity, alienage, national origin-use strict scrutiny



-semi-suspect



-burden fundamental rights


3) apply the test?

-when law on its face is neutral but is applied discriminatorily-P must deliberate purpose to discriminate 

A.
Traditional Approach

14th Amendment-n state shall deny: 
-priv & immunities-born & naturalized in US






-due process-life, lib, prop.






-equal protection

-when equal protection found violated, law isn't overturned-just applied wider

-when due process found violated, law is void and abolished
Railway Express Agency Inc. v. NY -NYC law that companies can advertise on their own trucks, but 

can't advertise for other companies on their trucks

-challenged based on equal protection clause

-at time of this decision commercial speech not protected



-SC applied Rational Basis test (RBT)

what objective is govt. seeking?  is it legitimate?

what are the means used? must be rationally related to objective

-SC said public safety is legit objective and banning ads by non-truck owners was legit

-they said just because doesn't ban all ads, doesn't mean unconstitutional

- means don't have to be the BEST means to achieve the objective, only rationally related

United States v. Carolene Products- famous 'footnote 4'


-law said can't sell phony milk under 'milk' label


-Stone says political process doesn't work if fundamental rights abrogated


-abrogation of fundamental rights requires STRICT SCRUTINY

Strauder v. West Virginia-


xXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX





Yick Wo v. Hopkins-chinese laundry


-if law discriminatory on its face-discrimination illegal


-if not discriminatory on its face, but discriminatory as applied, must show intent

Plessy v. Ferguson-


-said govt. can pass law w/ respect to social right so long as 'seperate but equal'


-later overturned by Brown v Bd. of Ed.






C.
School Desegregation

Brown v. Board of Education (Brown I)-

-educational not fundamental right, but critical opportunity to democratic society

-if state choose to provide it, it must be equal

-separate is inherently equal

-overturn Plessy

-ct says come back to discuss remedy after all parties heard from



Bolling v. Sharpe-

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXx



Brown v. Board of Education (Brown II)-to discuss remedy

-xxXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXx




D.
De Facto/De Jure Discrimination

Washington v. Davis- discriminatory police test

-just b/c results are different based on race doesn't mean test is discriminatory

-not discriminatory on its face, so must show intent

-no intent to discriminate found

-police test was constitutional

-XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

Village of Arlington Heights v. Metro Housing  Development-

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

E.
Affirmative Action-found in 3 govt settings:





-govt contractors





-govt. employment





-higher education(public schools)

Fulerand v Klutznuv-fed affirmative action in contracting upheld

-fed govt. gave extra $ to contractors who give extra $ to subconractors that were minorities (10% set aside)

-to make up for past intentional discrimination by feds

Richmond v. Grosson-city council affirmative action in contracts


-30% set aside, no proof city had intentionally discriminated in past

-council was majority black, ct used strict scrutiny

-rejected city's affirmative action program

FCC v Metro Broadcasting-FCC $ advantages to minority broadcasters


-congress has special power to enforce §5 of 14th Amend.

-congress given broader discretion than states b/c govt. of all people not just little city like Richmond

-ct used __RB?_________test XXXXXXXXXXXXXXXXXXXXXXXXXXXX

-FCC program upheld

Adarand Contractors, Inc. v. Pena-fed affirmative action program for subcontractors

-overturned FCC v Metro


-remanded to lower ct to use strict scrutiny

-lower st said it was constitutional

-said narrowly tailored b/c small % set aside, nature of biz, length of time proscribed in legislation until next review of policy





UC Davis Medical School


-no proof school trying to remedy past segregation by school


-must use strict scrutiny


-schools program too broad (set aside 16 seats)


-ct cited Harvard plan as good-take race as a plus factor, but not determinative

-2 out of 100 pts not determinative, but 50 out of 100 pts would be determinative


Gratz v. Bollinger-undergrad admissions


-20 extra points for minorities not narrowly tailored


-violated 14th Amend.
, remanded to ct below

10% program-some schools would automatically take top 10% of all high school students in 

state to get more minority students





Grutter v. Bollinger-Michigan law school admissions upheld

-law school considered race, but reviewed each application individually so narrowly tailored


-they seek a critical mass of diversity but no specific #


-100 amicus briefs-from GM, Wes Clark, etc. in favor of affirm action

F.
Alienage

Plyer v. Doe-tx law banning undocumented aliens from attending public school


-ct struck down law b/c 14th amend. protects ANY PERSON w/in jurisdiction of state

-no compelling interest-wouldn't stop immigration b/c not coming for free education, coming for work






-undocumented aliens-used intermediate test b/c rejected aliens as a suspect class

-said they were a semi-suspect class and education is semi-fundamental right

Graham v Richardson-struck down state laws denying welfare to aliens

Griffith-struck down state laws prohibiting aliens from being lawyers

-laws preventing aliens from holding civil service jobs struck down, but govt can prevent aliens from holding 'govt function' jobs (police, teachers, etc.-notary is not govt. funciton)

-ct uses rational basis for govt. function exemptions

-benefits denied to aliens reviewed by strict scrutiny

-with respect to congressional alien laws, use rational basis

-since fed govt has power to regulate immigration (Art.I) ct gives congress more deference

G.
Gender



-1920-19th Amend. said women can vote

Craig v. Boren-drinking age diff. for men & women


-ct used intermediate test


-ct says traffic safety important interest


-but means weren't substantially related


-state has burden and they didn't mean it so ct rejects statute




H.
Wealth



-wealth isn't fundamental right, so ct uses rational basis

-CT, NY and other states found under their own constitutions that property tax based school funding systems were unconstitutional

San Antonio School District v. Rodriguez-


XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

FUNDAMENTAL RIGHTS-use strict scrutiny


-privacy


-travel (durational residency requirements up to 50 days OK)


-voting


-access to cts

-SUSPECT CLASSES-use strict scrutiny:


-alienage


-race


-ethnicity


-national origin


-religion

SEMI-SUSPECT-use intermediate scrutiny


-gender


-illegitimate children-laws against illegitimate kids usually struck down

-all other classes use rational basis




-age




-wealth




-mental capacity




-economic regulations

IV.
FUNDAMENTAL RIGHTS-include: Bill of Rights & 14th Amendment


-fundamental rights are either explicit or implicit in constitution



-Explicit:-25 found in Bill of Rights and some in rest of Const.




-no double jeopardy




-no cruel & unusual punishment




-free speech

-vote in fed elections




-many others



-Implicit fundamental rights-found by cts

-education




-travel




-access the courts(attny if you can't afford one)




-vote in state elections

A.
Travel

Shapiro v. Thompson-


XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXx








B.
Access to Justice

Griffin v. Illinois-









XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

Gideon v Wainright-gave Ds right to counsel, even if D can't afford one 

       -implicit 6th amendment right

C.
Voting







       

D.
Liberty and Privacy

1.
Sexual Autonomony

Skinner v. Oklahoma ex rel. Williamson- XXXXXXXXXXXXXXXXXXXXXXXXXX



2.
Privacy in Intimate Relationships

Griswold v. Connecticut-XXXXXXXXXXXXXXXXXXXXXXXXXXXXX





3
Abortion

Planned Parenthood of Southeastern Pennsylvania  v. Casey-



spousal notification is undue burden

-minor telling parents is OK so long has opportunity to get a judicial bypass

-ban on partial birth abortion is OK


4.
Homosexuality

Lawrence v. Texas-XXXXXXXXXXXXXXXXXXXXXXXXXXXX




5.
Right to Die

Quinlan-father succesfully argued fundamental right to ?__XXXXXXXXXXXXXXX__

Cruzan v. Director Missouri Department of Health-right to die


-used balancing test

-ct says people have historical right to refusing life saving medical treatment-b/c due process liberty interest-historically this was a liberty under common law


Washington v. Glucksberg-assisted suicide


-9th circuit said due process liberty interest in assisted suicide



-SC said no, no historical right to suicide, but states can allow it


-used rational basis

-Oregon has Dr. assisted suicide program, about 42 ppl per year choose to die
Vacco v. Quill-assisted suicide, used Equal Protection






-2nd Cir said classification between people on life support who can 

choose to die and people on life support who want to died but aren't allowed

-SC said XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

VI.
FREEDOM OF EXPRESSION

1st Amend 

Explicit rights: press, religion, petition, speech, assembly

Implicit: association-intimate (gay, straight, parents/kids) and expressive (clubs, groups, organizations)

Unprotected forms of expression:
-Defamation

-criminal advocacy-conspiracy, perjury, solicitation, death threats

-fighting words

-obscenity

-false advertising

TPM-analyze under TIME, PLACE, MANNER

Alien & Sedition Act-made it crime to criticize govt.-STRUCK DOWN

A.  
Advocacy of Illegal Conduct


Schenck v. United States-D said avoid the draft during WWI



-charged under Espionage Act of 1917-attempting to cause subordination in military for handing out pamphlets





-Holmes- govt can regulate speech when it creates 'clear & present danger'





-today's test for 'clear & present danger' is 'imminence'




Abrams v. United States-D said don't help the military industrial complex



-convictions upheld



-Holmes dissent lays foundation of civil liberties


Gitlow v. New York-red scare



-statutes criminalized speech advocating overthrow of govt.



-ct said 14th amen imparts 1st amend free speech on states



-ct says w/ in states this is a police power so uses rational basis




-SC upholds convictions





 


Whitney v. California-communist organizers conviction upheld



-Brandeis writes awesome free speech concurring opinion





Three Theories of Free Speech:



1)truth



2)political duty



3)self-realization (i think therefore I am-Descartes)

 


Dennis v US-teaching revolution through violence



-SC upheld convictions



-govt doesn't have to wait for coup to punish overthrowers



-NOT GOOD LAW ANYMORE


Brandenburg v. Ohio-




-statute criminalizing speech advocating industrial or political reform thru crime/violence/unlawful actions



-statute was unconst. on its face and as applied



-BRANDENBURG TEST:-used for dangerous speech



not protected
/
protected



inciting
/
advocacy



imminent
/
remote



likely to
/
unlikely



produce harm

Hess v. Indiana-anti war protest



-student arrested for saying we'll take the fucking street later"



-didn't fit Brandenburg Test



-wasn't citing, wasn't imminent, wasn't likely to produce harm



Planned Parenthood v American Coalition of Life Advocates


-ct said wanted posters w/ lists of murdered Drs. was not protected speech



-P got large damages

B.
Freedom of the Press




New York Times Co. v. United States-Pentagon papers-



-prior restraint
- when govt tries to prevent publications beforehand



-cases whet very quickly to SC b/c every hour was egregious violation of SC



-any prior restraint is presumed unconst.-almost always struck down



-ct uses SUPER SRICT SCRUTINY-direct, immediate, irreparable harm


Near v Minnesota-town stopped paper from publishing unpleasant stories about



mobsters using nuisance law, ct said can't do that


Snepp-former CIA agent went to publish book on Vietnam War



-govt tried to stop him



-SC said OK???XXXXXXXXXXXXXXXXXXXXXXXXX


-Congress considered prior restraint twice & rejected it both times:



Espionage Act of 1917 



1957 investigations (McCarthyism)


-Press generally doesn't publish ID of rape victims, minors or jurors


-copyright only protects form of expressions, not the ideas expressed


Nevada Bar Assn-lawyer statements critical of cts during proceeding



XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX



-but, if statements substantially impair fairness of trial, ct can place gag order on all



parties


-Judges can close trial to public but must make findings as to why needed and no other way


-perp walk-staged arrest doesn't violate prisoner's rights


-Grand Jury can questions reporters-doesn't violate 1st Amend.


-if reporter divulges sources after promising it was off the record, can be sued


-Reporters offices can be searched


-Reporters Shield Law-over 30 states-don't have to divulge sources
Time, Place, and Manner Restrictions on SPEECH


1)Is it expression?


2)what is govt doing? (regulating or banning)


3)is govt focusing on content? (content based or content neutral?)


-if content/viewpoint based restriction always use strict scrutiny



-if not content based look to forum



Three Forums





If not content based use:



1)traditional public forum-sidewalks, parks
-intermediate test -significant purpose/narrowly tailored



2)designated public forums


-intermediate test



3)non-public forums



-reasonable test


-Military base is XXXXXXXXXXXXXXXXxforum


-community can ban billboards


-narrowly tailored doesn't mean best method

-outright ban on door to door solicitation unreasonable, but can regulate time, place & manner

- telephone poles are non-public forum

-3rd party standing usually allowed for speech issues b/c otherwise would chill speech


Perry Education Association v. Perry Local Educators Assn



-teachers mailboxes are non-public forums


Int'l Society for Krishna Consciousness, Inc.
 v. Lee-



-port authority banned soliciting & leafleting in airports



-ct said airport terminal is a non-public forum



-majority says ban on solicitation reasonable and ban on leafleting unreasonable


Madsen v. Women’s Health Center, Inc-regulating abortion protestors

-new test for injunction that limits free speech-burdens no more than necessary to achieve govt interest





D.
Fighting Words




Cohen v. California-

-Fighting Words-not protected if inherently likely to provoke reasonable person to respond w/ unlawful activity/violence
-but, when there is a captive audience (in the home-TV or in schools) cts limit more often


-hate Speech Laws have been struck down as being too selective, must legislate all fighting words, not just racist


E.
Commercial Speech-wasn't protected until about 40 years ago




Central Hudson Gas & Electric Corp.v. Public Service Commission-




CENTRAL HUDSON TEST:
1) protected by 1st amend?




(commercial speech)

-does it concern lawful activity?









-is it misleading?








2) whether asserted govt. interest is substantial








3) whether directly&materially advance govt. interest asrtd






4) whether its not more extensive than necessary




-can limit lawyer solicitation to prevent lawyers from taking advantage of accident victims

F.  
Right of Association: Intimate or Expressive



Intimate Assn.: implicit in 14th amend liberty-privacy, deeply rooted nation's history & tradition




-Parents/Children-Pierce/Meyer/Prince



-Husband/Wife-Griswold



-Family Members-Moore



-Sexual Partners-Lawrence



Expressive Assn: implicit in 1st amend-protects govt int. w/ assn. formed for advancemnt of ideas


 

-only covers expressive, not social associations

-Compulsory disclosure of membership requires strict scrutiny (NAACP, KKK, teacher affiliations, campaign contributors)




Illegal membership:

-active affiliation, knowledge of illegal activities, intent to further illegal activities-CLEAR & PRESENT DANGER TEST

Patriot Act-membership or support of foreign terrorist org.

Humanitarian Law Project v US-requirement of knowledge




-Employee speech:

-on matters of public concern-limited deference to employer





-on matters of private concern, broad deference to employer



-compulsory dues-if not used for organization's purpose you can protest & get $ back


NAACP v. Alabama ex rel. Patterson- foundational case





Right not to Associate:





Hurley v. GLIB-speaker autonomy-you don't have to share your soapbox w/ anyone





Dale-Boy Scouts had a right not to associate w/ gays so gay employee fired

Patriot Act-provision saying if you give assistance to terrorist organization you are guilty of 


crime held unconstitutional-too vague, no mens rea, free speech implications

Employment speech-can ask you if you have been member of organization that advocates 

violent overthrow of govt, but they can't hold it against you


G.  
Symbolic Speech



United States v. O'Brien-draft card burning not protected as symbolic speech




When law is content neutral use: O'BRIEN TEST:







1) is regulation w/ Const. power of govt.







2) important/substantial govt. interest







3) law unrelated to free expression







4) no greater than necessary to further interest





School Speech: rights protected, but broad authority for schools boards-4th amend. limits

-Tinker v. Des Moines Independent Community School District-armband allowed


-Bethel School Dist.:  SCHOOL SPEECH:






1)reasonably related to legit pedagogical interests"
-removal of books from school libraries not allowed, but broad discretion in acquiring books



Texas v. Johnson-burned flag during RNC-would have to amend const. to ban flag burning


1)is this symbolic speech?



2)is this content based regulation?




-if content based use strict scrutiny




-if not content based use O'Brien test






H.        Obscenity

-porno is not obscenity

-skid row ordinances upheld based on secondary effects

-Private Possession:  Can look at whatever you want, but can't have kiddie porn
-congress can't ban virtual kiddie porn cartoons on internet b/c unconstitutional

Jacobellis-"I know it when I see it" Justice Stewart

Roth v US-obscenity not protected speech-foundation case


    -obscenity has no redeeming social value

-if material as a whole appeals to prurient interest-shameful, lustful, morbid then its obscene

-Douglas & Black DISSNET-absolutists-EVERYTHING IS PROTECTED 

MILLER TEST for obscenity


1) dominant theme appeals to prurient interest




2) patently offensive (apply local standard)




3) lacks serious art, literary, political, science value



Ginsburg-pandering, soliciting purchases of porn XXXXXXXXXXXXXXXXXXXXXXXXXXXx

Ferber-can ban books from book stores, limit children from being exposed to porn

Film Censorship: Procedural Safeguards:


1) burden of showing unprotected expression rests on censor


2) censor must make prompt determination


3) need for final judicial determination

VI.
FREEDOM OF RELIGION


2 clauses in 1st Amend:



Establishment
-govt. can't get into religion business, support, endorse, advocate, etc.



Free Exercise
-govt. can't burden, suppress or prohibit religion


How to Analyze Establishment-the Lemon test



1) does it have a secular (non-religious) purpose?



2) is primary effect to advance religion?



3) is there excessive entanglement?
A.
Financial Assistance to Religion


Walz v. Tax Commission of City of NY-religious group tax exemption is not establishment


Zorach v. Clauson-release time from school is accommodation, not establishment



Other economic assistance:



-reimbursement for parochial school's that do mandatory state testing



-state can give textbooks, computers to religious schools, sign language interpreters, 



but not teachers



-cops in front of churches OK



-can give vouchers to parents, but not directly to religious schools



-religious holidays off is OK, b/c so many kids would be absent anyway would save$



-govt. can prohibit bars w/in 3 blocks of churches



-can't force schools not to teach Darwinism



-can't force schools to teach creationism 



-Alabama has a sticker on bio books-this is controversial subject



-can't teach evolution and teh say this isn't meant to discredit bible



-rabbis not allowed on food inspectors board-entanglement

B.  
Non-financial Assistance to Religion




-students can't be required to read Lord's Prayer




-teacher can ask for 1 minute of silence/reflection




-students can lead a prayer at a football game, but only if totally student led




-opening of legislative meeting w/ prayer OK b/c older and not easy to influence




-can't have non-sectarian commencement speech b/c of influence/coercion

School District of Abington v. Schempp- students can't be forced to read 10 bible verses/day


Lynch v. Donnelly- xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx

 

-nativity scene by itself is establishment


-city seals w/ cross is establishment


-motto-with gods all things possible- is establishment


-historic religious symbols usually OK


-if state allows after schools programs on morality, must allow religious programs too


ANY TAXPAYER HAS STANDING to challenge establishment of religion

C.  
Religiously Based Exceptions to State Imposed Duties




FREE  EXERCISE:




-any religion you say is your religion is-ct will look into sincerity of belief though

-SC said military can require removal of yamuka, but congress permits it now

-SC said govt can build road over Indian burial grounds

Bluelaws-no work on Sunday-doesn't violate abolishment, doesn't burden free exercise


-religious institutions generally exempt from discrimination laws


-use strict scrutiny when general law can't be tailored to single out a particular sect


(santeria case)


Sherbert v. Verner-7th Day Adventist



-fired b/c kept missing friday work, tried to get unemployment



-govt. said no b/c she could get another job



-ct said denial of unemployment not a burden on free exercise
 


Wisconsin v. Yoder-Amish kids don't have to go to school after 8th grade


Employment Division, Department of Human Resources v. Smith- indians taking peyote





-fired from govt job b/c took peyote, supposedly for religious purposes

-SC said when general law makes religious conduct illegeal-use rational basis

-except Hybrid cases-when interference linked to other const. right then use strict scrutiny
Religious Freedom Restoration Act-RFRA





-Congresses response to Smith
-orders fed & states to reinstate Sherbert test: substantial burden/compelling purpose

-ct struck down RFRA b/c congresses remedial/enforcement powers under §5, 14th Amend. must be convergent & proportional




-states can refuse to give funds to colleges if used for religious training




-parents can refuse medical treatment for kids, but not in life or death situation

SEVEN RULES OF JUSTICIABILITY

1)SC won't review state cases even dealing with constitutional issues, if based on independent state ground

2)federal courts not allowed to give advisory opinions

3) standing

4) mootness

5) ripeness

6) 11th amendment immunity for states

7) political question doctrine
Art. 1-legislative branch 





Art. 2-executive branch  


-§6-speech & debate clause




-§ 2(2)- SC has appellate jurisdiction except as congress shall regulate

-§ 8-necesary & proper




-§ 8(3) commerce clause

Art. 3-judicial branch





Art 6-supremacy clause

1st Amend-free speech, press, religion




2nd Amend-right to bear arms

5th Amend-feds Due Process





6th Amend-speedy trial, trial by jury

10th Amend-fed/state powers, trusim




11th Amend-immunity




14th Amend-states Equal Protection, Due Process (§5-enforcement provision)
19th Amend-women can vote




TESTS:

Means

Govt. Purpose 

Used For                               



Burden of Proof On

Rational Basis:
rational

legitimate


gender (when not intentional)




P



related




economic liberty

wealth (unless involves fundamental right)

welfare

age








gays








alienage (govt function jobs and congressional laws)








education








housing

mental retardation

assisted suicide

whether congress can regulate commerce

state law criminalizing violent overthrow of govt.

when general law makes religious conduct illegal








access to justice (when no fundamental right involved-bankruptcy fees)








fundamental rights (when not undue burden)

Commerce 
burden on commerce v.

Balancing Test
states interest



non-discriminatory state law on commerce

Due Process 
strength of private interest v. govt interest
-right to refuse medical treatment

Balancing Test
-consider risk of error & severity of 

-loss of welfare/employment benefits

consequences if in error


-incarceration 

-loss of any life, liberty or property interest

Intermediate
substantially
important


privileges & immunities clause


govt has burden



related




quasi-suspect classes:

gender (when intentional)









illegitimacy (when intentional)








i
llegal aliens

Intermediate
must be shown not to impose


abortion????


Intermediate
undue burden-substantial obstacle






???????????

Strict Scrutiny:
necessary &
compelling

-suspect classes




govt has burden
 narrowly





-race

tailored





-ethnicity

(and no other means available)


-national origin







-religion

-wealth (only when it involves a fundamental right)

-alienage (except govt jobs)




-discriminatory state commerce laws



-when general law is tailored to single out a particular religious group
-when religious interference linked to other constitutional right 


-content based speech laws



-undue burden on fundamental rights






explicit:
speech







press







religion






assembly







petition







voting in fed elections

no double jeopardy

no cruel punishment

implicit:
voting in state election

association

travel







access to the cts

privacy:
reproduction








contraception








death (to decline medical procedures)








marriage

child rearing

sexual activity

Super Strict Scrutiny:




-used for prior restraint and viewpoint based laws

Madsen Test 
 -burdens no more than 


-for injuctions that limit free speech



necessary to achieve govt interest

Content neutral speech
1) is regulation w/ Const. power of govt.

O'BRIEN TEST:

2) important/substantial govt. interest



3) law unrelated to free expression

4) no greater than necessary to further interest
MILLER Obscenity

1) dominant theme appeals to prurient interest

Test


2) patently offensive (apply local standard)




3) lacks serious art, literary, political, science value

Bethel School 

-reasonably related to legit pedagogical interests

Speech Test

Central Hudson Test:
1) protected by 1st amend?

(commercial speech)

-does it concern lawful activity?





-is it misleading?




2) whether asserted govt. interest is substantial




3) whether directly & materially advance govt. interest asserted








4) whether its not more extensive than necessary

Clear & Present 

-is danger imminent?

Danger Test:


Cohen Fighting 

Words Test: 

-is it inherently likely to provoke reasonable person to respond w/ unlawful activity/violence?

TPM Speech Test:

1)Is it expression?


2)what is govt doing? (regulating or banning)


3)is govt focusing on content?



-if content/viewpoint based = strict scrutiny



-if not content based look to forum:





1)traditional public forum = intermediate test 




2)designated public forums = intermediate test






3)non-public forums = reasonable test

Brandenburg Dangerous
not protected
/
protected
Speech Test:

inciting

/
advocacy


imminent


/
remote


likely to produce 
/
unlikely to produce harm
Lemon Establishment
1) does law have a secular (non-religious) purpose?


Test


2) is primary effect to advance religion?


3) is there excessive entanglement?

Commerce Analysis:
1a) Is there federal law on the subject matter? Yes-apply fed law No-continue analysis 

1b)  Is there pre-emption? Yes-state law void    No-continue analysis

2) Is it a discriminatory law?  Yes-state law void    No-continue analysis

3)  Balancing Test: states interest vs. national interest

LOPEZ TEST:

1) not economic activity



-to determine if congress has overstepped commerce power

2) no jurisdictional element in statute

3) no findings in congressional record

4) no substantial effect in interstate commerce

United Building &
1) Are we dealing w/ privilege of national citizenship?

-privileges & immunities analysis

Construction:
2)is there discrimination?

3) Is there a substantial reason to discriminate?

STANDING:
1) distinct injury

2) causation ('fairly traceable' link between injury and challenged conduct)

3) "substantial likelihood" will remedy sought redress claimed injury

Organizational
1)individual members would have standing

Standing:

2)germane to groups purpose



3)doesn't require individual members participation

-SC won't hear
1)constitutionally supposed to be decided to other branch of govt.

political case if:
2)lack of judicial standards



3)would be a policy determination by court



4) would create lack of respect of court or other branch of govt.



5) need to adhere to political decision already made



6) embarrassment of other branches of govt.












private entities that are heavily regulated w/ lots of govt. funding does not make them state actor








