CivProOutline

History of Civ Pro-11th century-Rule of Henry the 2nd-Writs

1848-The Codes

1938-FRCP

-Kinds of Specific Performance: Mandatory injunction, prohibitive injunction

-Criminal & Civil Actions seeking govt. authority in JUDGMENT

-GOALS OF PROCEDURE: Fairness, Efficiency, Predictability, Promotes Justice

-3 million cases a year in NYS alone, mostly civil actions

Federal Judicial System

(1) Federal district courts are courts of original jurisdiction.  District courts, like all federal courts, are also courts of limited subject matter jurisdiction, in that statutes authorize them to hear only certain kinds of cases, namely those based on federal questions or diversity of parties. 

(2) Circuit Courts are courts of appellate jurisdiction as they are authorized only to review decisions on appeal from district courts, certain specialized federal courts or federal administrative agencies. There are thirteen federal circuit courts; twelve for each one of the geographic circuits and one designated as the Federal Circuit which hears appeals from various specialized federal courts.  Appeals from many of the administrative agencies go to the Court of Appeals for the D.C. Circuit.

(3) United States Supreme Court has original jurisdiction over cases affecting ambassadors and in which states are parties.  Its appellate jurisdiction over all other types of cases is largely discretionary-certiorari.

Supreme Court has the authority to review state court rulings on the meaning and application of federal law, although in practice the Court seldom exercises this authority.

13 CIRCUITS:


1st -NH Maine, New England



2nd-NY, VT, CT (sits in NYC)



3rd-PA, NJ, mid-Atlantic



4th-NC, SC, VA



5th-FL, TX, MISS.



6th-OH



7th-IL



8th-upper midewest



9th-CA



10th-Denver



11th-GA



12th-patent specialized



DC Circuit

SURVEY OF THE CIVIL ACTION

A. Concern & Character of Civil Procedure 

-judicial economy

-parties rights

B. Outline of Procedure in a Civil Action 


1.Pleading:
complaint/service




answer/pre-answer motions




cross-complaint




cross answer


2. Discovery 


3. Trial or Motion for Summary Judgment 

C. Note on Motion Practice

 XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

D. Note on Remedies


1. Jones v Clinton 1-6

 XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

MODERN PLEADING

A. NOTICE-FRCP4-to satisfy due process-notice must be reasonably calculated, under the circumstances, to give the person actual notice


-can leave it with a suitable adult at their residence/office if company

B. FRCP 7-only pleadings and motions allowed, must be signed and written unless motion made orally

E. The Complaint 

Purpose of Complaint-gives other party notice, fact revelation, issue formation, screening

Different Complaint Systems:1-Common Law Actions: trial by combat, water, ordeal, writs





     2-Code Systems: developed in NY in 1840s





     3-FRCP developed in 1938 (same year as erie) 


1. Detail required under the Codes-required "plain & concise facts constituting a cause of action"

-can't state legal conclusion or evidentiary facts, should state facts showing elements of action met and state cause of action



a. Gillispie v Goodyear-neg claim didn't state facts only legal conclusions like "D was negligent"






-pleadings must contain plain & concise statements of the facts






-must contain material, essential and ultimate facts which P action is based upon



b. Cook-Statements of Facts in pleading under the Codes XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX


2. Detail required under FRCP-plea jurisdiction, statement showing party entitles to relief, demand for judgment



a. FRCP 8 pleading must contain:

-short & plain statement of the facts showing pleader is entitled to relief

-short statement of grounds for courts jurisdiction

-demand for relief

b. FRCP 10- caption must contain names of parties, name of court, title of action, file number and designation, single paragraph for each  claim (answer, complaint, etc.)

-generally cts allow amendments even after answer has been filed



d. Dioguardi v Durning-P, representing himself, made ambiguous complaint

-under FRCP the complain is only required to contain enough information to put the other party on notice of the claim against him

-complain does not have to state sufficient facts to make a cause of action as under code pleading

-cts should not deny someone his day in court b/c of poor pleading


3. The Prayer for Relief



ad damnum clause-request for damages



-normally don't get attny fees unless civil rights case against govt



a. Bail v Cunningham
-P original complaint had $100K ad damnum clause




-morning of trial P sought to amend to $250K, denied b/c no notice to D




-jury gave P $150K, unaware of attempted amendment




-after trial original clause amended to $150K



-NY 2nd Dept says can't amend clause after jury verdict


-7th Circuit says in diversity cases FRCP rules

-100K & 259 K not that different

-attnys would have worked just as hard on case

- no reason to upset jury verdict based on the evidence


b. FRCP 54(c)- if P wins by default, relief cannot be different or exceed what was requested in pleading




-if not by default, P can be awarded any amount justice requires, even if more or different than pleadings


F. Provision to ensure truthful allegations


1. FRCP 11- attny of record must sign all papers w address & phone #



-unsigned paperwork to be stricken unless corrected promptly after being told about it

-attny verifying he made reasonable investigation to form his belief, it is not a frivolous argument for modifying law, its not meant to harass or delay, factual contentions have evidentiary support

-21 day safe harbor provision to amend misstatements


2. Surowitz v. Hilton Hotels-P stockholder signed complaint (verified complaint) against Hilton





-she had been advised they were trading fraudulently by competent attny.





-Hilton tried to dismiss the complaint

-SC said even though P signed complaint, she didn't have to fully understand it if she had been advised by a competent individual (attny) that the allegations are true

factors: P didn't intend to harm D, P got competent advice from source she trusted, affadavits evidence serious fraud and justice requires it be resolved


3. Hadges v. Yonkers Racing Corp.-jockey claimed wasn't able to race anymore, attny verified it






-attny sanction under Rule 11






-2nd Circuit reversed, no sanction b/c wasn't given 21 day safe harbor allowance for retraction






-those facing sanction must be given notice & opportunity to respond






-since 1983 amendments attny must inquire into facts prior to filing case

G. Responding to the Complaint


1. Time Permitted for response-20 days


2. Motion to Dismiss-can be on several grounds

-FRCP 12 sets forth a number of motions than can be brought in response to the pleadings. 

a.  Motion to Dismiss the Complaint 

12(b) Motions

(1)-lack of subject matter jurisdiction

-can be raised at any time, even by court, even after trial (12h3)

-when under $75, 000.01 in fed courts no subject matter jurisdiction

(2)lack of personal jurisdiction<-----




(3)improper venue 
         <----




(4)insufficiency of process      <-----




(5)insufficiency of service       <-----

(6) failure to state a claim upon which relief can be granted (the so what motion)

- may be filed at any time in the proceedings, even at trial. 12(h)(2)

- 12(b)(6) motion alleges that based on the facts alleged in the complaint, there is no legal theory under which plaintiff can obtain relief

- motion is not granted “unless it appears beyond doubt that the plaintiff can prove no set of facts in support of his claim which would entitle him to relief.” 

-If granted, the complaint is typically dismissed without prejudice so that the plaintiff can amend it.




(7) failure to join a party (Rule 19)





-may be filed at any time during the proceedings, even at trial 12(h)( 2)

b. Rule 12c-Motion for Judgment on the Pleadings (post pleading)

After service of all the pleadings in a case, either side may seek judgment on the pleadings under FRCP 12(c).  

If materials submitted in addition to the pleadings, the motion becomes one for summary judgment (FRCP 56)

c. Rule 56-Summary Judgement-see below 

American Nurses Assn. v Ill.-Ps alleged discrimination in suit against hospital


-complaint focused on wage disparity against women


-D moved for sum judgement saying complaint was about comparable worth, not sued upon


-ct said fed complaint should not be dismissed unless it appears that P can prove no set of 

facts in support of his claim which would entitle him to relief

4. Answering the Complaint


-if you state in the answer 'the service was bad' you preserve the issue, to make a motion later on or for appeal

. FRCP 8-answer must contain:



-admit or deny averments of P (without knowledge = denial)



-defenses to each claim



-if not denied then counts as admitted

-may use a general denial of all facts in complaint

b. FRCP 10- can incorporate other pleadings

-all averments/defenses must be in separate numbered paragraphs

c. Affirmative Defenses-Rule 8(c)-must be in pleadings (arbitration & award, assumptions of risk, contrib. neg., duress, bankruptcy, fraud, illegality, res judicata, statute of limitations, etc.)




Ingraham v US-a statutory cap on damages is an affirmative defense and is waived if not raised in the pleadings


5. Amendments



a. FRCP 15 -can amend once before answer served or if not on trial calendar up to 20 days after served




-or by written consent of the adverse party or permission of the court

-ct can allow supplemental pleadings if something related happens between original pleading and present

DISCOVERY


1. FRCP 26-manadatory disclosures

2. FRCP 27-depositions before action commenced or pending appeal




-to perpetuate testimony of old, sick or soon to disappear




-to prevent failure or delay of justice 

3. FRCP 28-persons whom before depositions may be taken

4. FRCP 29-stipulations regarding discovery procedure

5. FRCP 30-oral depositions

6. FRCP 31-written depositions

7. FRCP 32-use of depositions in court

8. FRCP 33-interrogatories
9. FRCP 34-production of documents/things/entry upon land for inspection
10. FRCP 35-physical/mental exams

11. FRCP 36-requests for admissions

12. FRCP 37-failure to make/cooperate in discovery-sanctions


13. FRCP 45-subpoena 


14. Jones v. Clinton (Devices & Defenses) 75-100 XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX


15. Jones v Clinton (Relevance & Privacy) 101-122 XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX


16. Jones v Clinton (Sanctions) XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

-Dealing w/ discovery disputes:


-motion to compel

-motion for protective order


Reasons for discovery-

SUMMARY JUDGEMENT


1.FRCP 56-after discovery either party can move for summary judgment if there is no genuine issue of material fact



-can get partial summary judgement



-can't rely solely on pleadings, must prove what would the evidence be at court, what would happen at trial



-proof can be your evidence or other parties evidence, so long as court sees it



-party moving for Summary Judgment has burden of proving the are entitled to it



-Motion would usually contain:  Notice, Affidavits, Memo of Law In support of Motion, Motion itself

2.Lundeen v. Cordner-where no genuine issue of material fact remains, ct may grant summary judgment if the information presented 

would entitle one of the parties to a directed verdict

-also requires that there is no showing that other party would be aided by cross-examination of a witness (is credibility of a witness possibly a determinative issue?)



-in determining whether any facts remain in dispute, ct gives every benefit to party being moved against


3. Cross v US-summary judgement should not be granted when the amount of damages are still at issue

      
-P sued IRS for not allowing him to deduct travel expenses related to career (professor that went to europe)



-burden is on the moving party to establish there are no material issues remaining



-all doubts go in favor of non-moving party

5. Celotex v Catrett- summary judgement must be entered against a party who fails to make a showing sufficient to establish the 

existence of an element essential to his case which he bears the burden of proof on

-wife sued asbestos manufacturer on behalf of dead husband, but failed to establish he was exposed to their asbestos

-they moved for sum. judgment without any supporting documents, based it on her evidence presented alone, they won 

6. Anderson v Liberty Lobby-in ruling on a motion for summary judgement, ct must use the standard of proof that would apply to a trial 

on the merits


7. Jones v Clinton-Clinton's Motion for Summary Judgment



-Jones had burden of proof on claim



-Clinton had burden of proof on Summary Judgement b/c he was moving party



-Clinton had to show Jones didn't meet her burden of proof

SETTLEMENT & DEFAULT

-if you don't show up at ct default in other parties favor

-settlement can happen at any time, but still requires approval of judge for final judgement

TRIAL

-Motion for Directed Verdict-can be made after party w/ burden of proof has presented its evidence


-standard is: whether any rational juror render a judgment in favor of P based upon the evidence presented?

APPEAL
-In fed system can only appeal after final judgments, most states allow interlocutory appeal, on each decision made during the trial as trial progresses

Personal Jurisdiction Based on Citizenship, Consent and Waiver

1. Suit in the Defendant’s Home State- A defendant is subject to the personal jurisdiction of his/her/its home state.   “Home state” may be defined:

(a) for individuals by residence, citizenship and domicile. SC upheld the validity of personal jurisdiction based on domicile even though the defendant was absent from the state at the time.

(b) for corporations by the state of incorporation or where the corporation conducts its principal operations. 

2. Consent- A defendant may consent to the court’s personal jurisdiction in advance of suit, and such consent, if expressly made, functions to cure any jurisdictional defects that might otherwise exist.  Examples of express consent include: 

(a) forum-selection clauses in contracts

(b) consent documents filed by foreign corporations with state authorities as a condition for doing business in the forum

(c) express consent in pleadings by D

3. Waiver

-When a nonresident defendant objects to a state’s personal jurisdiction over him/her on due process grounds, he/she must preserve such objection or risk waiving it.  

-Waiver need not be express. It is enough that a party act in a way which is incompatible with the party’s argument that the forum lacks a basis for asserting personal jurisdiction over him/her.

-Defendant will waive his/her challenge to personal jurisdiction if he/she either fails to include it in a motion to dismiss made on other grounds, or fails to otherwise raise the matter by motion or pleading.

-Today, most states, as well as the federal system, no longer require a defendant to make a special appearance for the purpose of contesting jurisdiction, separate and apart from any other grounds on the merits of the case.  Defendant does not prejudice his/her motion to dismiss by joining with it other grounds for dismissal.

A. Traditional Bases of Personal Jurisdiction

1. Pennoyer v Neff- (1877)OLD RULE- S.C held that due process prevented suit against nonresident defendants who could only be found and served elsewhere.

- defendant “must be brought within its jurisdiction by service of process within the State, or his voluntary appearance.” 

Pennoyer involved a default judgment entered by an Oregon state court against Neff for attorney’s fees.  Neff was neither a citizen of Oregon nor had he been served there, although he did own property in the state. Neff’s Oregon property was seized and sold by the sheriff to Pennoyer in order to satisfy the judgment.  Subsequently, Neff sued Pennoyer in federal court for recovery of his property.  Concluding that Oregon could not exercise personal jurisdiction over Neff in an action to determine personal liability, the Court invalidated the default judgment and resulting sheriff’s sale.


Pennoyer Terms:


-full faith & credit-Art. 4 Us Const.-states should enforce other states judgements


-due process-states don't have to give full faith & credit when other state had no jurisdiction to hear the case

B. Expanding Bases of Personal Jurisdiction


1. Tauza v. Susquehanna Coal
office and bank accounts suffice for minimum contacts

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXx


NY's Long arm statutes:

NY CPLR 301-(general jurisdiction) cause of action can arise whether or not it arises out of contacts with the state

NY CPLR 302-(specific jurisdiction) cause of action must arise out of contacts with the jurisdiction


4. Hess. V Pawloski
 XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXxx


Types of Personal (basis) Jurisdiction:



1)in personam-
over person
good for the value of the judgement



2)in rem-
over property
good for the value of the property over the whole world

3) quasi in rem:
Type 1-claim against particular persons relating to specific property (quite title type actions) good for the property itself)

Type 2-using property in jurisdiction to cover judgement on matter that may or may not be related to the property (good for the value of the property)



-for quasi in rem do purposeful availment test
C. New Theory of Jurisdiction

1. Int'l Shoe v Washington 1945- the SC-new test of determining whether personal jurisdiction exists over a 

nonresident defendant who cannot be found and served within the forum state

- whether the defendant has certain minimum contacts with the forum state, such that the maintenance of the suit does not offend ‘traditional notions of fair play and substantial justice.’ ”

-International Shoe Company was incorporated in Delaware and had its principal place of business in Missouri. The company employed Washington residents to solicit orders there, who reported directly to the company’s main office in Missouri.

-state of Washington sued International Shoe to collect unemployment compensation tax upon salaries defendant had paid to its Washington employees, and International Shoe challenged personal jurisdiction in Washington.  

-SC affirmed Washington’s exercise of personal jurisdiction over International Shoe, finding sufficient contacts with the state to do so.  

-International Shoe, the Supreme Court noted that a corporation’s “single or isolated items of activities in a state .are not enough to subject it to suit on causes of action unconnected with the activities there

4 Categories of Minimum Contacts/Jurisdiction:

1. continuous contacts related to the cause of action 
(general or specific jurisdiction) (Intl Shoe)

2. continuous contacts unrelated to the cause of action 
(general jurisdiction) (Helicopteros)

3. isolated contacts related to the cause of action 

(specific jurisdiction) (Asahi, World Wide VW)

4. isolated contacts unrelated to the cause of action
(general or NO jurisdiction) (Hansen)
D. Specific Jurisdiction & State Long Arm Laws


1. Development of Long Arm Laws

-In response to International Shoe and its progeny, most states have enacted long-arm statutes, authorizing out-of-state service on defendants whom otherwise could not be served. Long-arm statutes vary greatly from state to state.

a. Gray v American Radiator- state has jurisdiction over a nonresident when they are engaged in some act or conduct by 

which they invoke the benefits and protections of the forum state

-when non-residents only contact w/ state is an injury by its products they are under states jurisdiction b/c tortious act is committed where damage occurs

-Illinois long arm statute involved in this case-1st passed in the nation

-chief barrier to undue extension of long arm statute is due process-14th amendment



b. Mackensworth v American Trading Transportation Co.

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

2. Due Process & Long Arm Laws



a. McGee v Int'l Life-single or isolated activities related to the controversy can support personal jurisdiction

-McGee, as the beneficiary of her deceased son’s life insurance policy, sued defendant Intl. Life in Cali.  Defendant was served by mail in Texas, its corporate home.  International Life declined to appear in the case and plaintiff obtained a default judgment in California, which she attempted to enforce in Texas.  International Life collaterally attacked the judgment, arguing that California did not have personal jurisdiction. 

-Despite the fact that the defendant conducted virtually no business in California, with the only California policy in force being the decedent’s, the Court nonetheless held that California had validly exercised jurisdiction over the defendant.  The Court emphasized the fact that the contract sued upon had a substantial connection to the forum state, as well as California’s strong interest in protecting its citizens.



b. Hanson v Deckla-sisters fighting over will  

-Florida says it has jurisdiction, Delaware says it has jurisdiction

-SC says Florida didn't have jurisdiction b/c Florida didn't have jurisdiction over an indispensable party

-b/c that party, a bank in Delaware didn't have minimum contacts w/ Florida

-they didn't purposefully avail themselves of Florida laws, woman had moved down there after she had bank account-it wasn't unilateral

-if party purposefully avails himself, he is subject to states jurisdiction



c.World Wide Volkswagen v Woodson
- Court further refined the minimum contacts test, stating that “critical to due process analysis . . . is that the defendant’s conduct and connection with the forum State as such that he should reasonably anticipate being haled into court there.”  

-P purchased a car from D, retailer in NY. While traveling x-country in the car, they were involved in a collision in OK, and the gas tank ignited, seriously injuring the plaintiffs.  P brought suit in an Oklahoma state court against manufacturer , importer, parent company and retailer.

-Noting that the only connection of the defendants with Oklahoma was that an automobile sold in New York to New York residents became involved in an accident in Oklahoma, the Court held that Oklahoma courts were without minimum contacts necessary to assert personal jurisdiction.  Defendants did not sell cars, advertise, or carry on any other activity in the state.  Thus, the Court reasoned that the conduct of the retailer and wholesaler was not such as to cause them to anticipate being sued in Oklahoma.

d. Asahi Metals v Superior Ct-minimum contacts to sustain jurisdiction not satisfied simply by placing product into the stream 

of commerce coupled w/ awareness that product would reach forum state

Must have awareness plus one of the following:

-marketing 

-large volume 

-large value

-hazardous product
-P sued in California over a serious accident there, allegedly caused by failure of the rear tire of plaintiff’s motorcycle.  The plaintiff sued the Taiwanese tire manufacturer, and Asahi, a Japanese concern and manufacturer of the tire’s valve assembly, on a theory of indemnification.

-The Court held that California’s attempt to assert personal jurisdiction over the foreign defendant was unreasonable on balance.  The Court found the interests of the plaintiff and the forum state to be “slight,” and Asahi’s burden from defending in California “severe.”



e. Hasbro v Clue Computing
-not inconvenient to make small businessman, D, from out of state go to forum state b/c he travels often

-convent for P b/c most of their employees are located in forum state

-D purposefully availed himself by putting advertising on website and putting website into stream of commerce viewable from forum state

Pennoyer Jurisdiction :

residence 

property

consent

status

present & served

HOW TO EVALUATE WHEN CAUSE OF ACTION DOESN'T ARISE OUT OF CONTACTS W/ FORUM STATE:

General Jurisdiction

Were there systematic & continuous contacts? (Perkins)

enough:

Tausa-    advertising, soliciting business

Perkins-maintaining an office & conducting biz

not enough:



helicopteros-making regular purchases in the state



Shaffer-presence of property alone was not enough when it was unrelated to the cause of action
HOW TO EVALUATE PERSONAL JURISDICTION WHEN CAUSE OF ACTIONS ARISES OUT OF CONTACTS W/ FORUM STATE:

Specific Jurisdiction

1)statutory analysis-is the regulation within the long arm statute?

2) constitutional analysis-does D have minimum contacts to meet due process? (Intl' Shoe answers when its const. for state to exercise jur. in a case, when its fair & just)

a. convenience branch:
(VW)

-burden on D




-interest of P




-interest of forum state




-efficiency




-interests of judicial system




-doesn't have to be most convenient, just not constitutionally inconvenient



b. sovereignty/purposeful availment branch: (VW)






-benefited from laws of forum state?

-placed good into the stream of commerce w/ awareness it went to forum state and one of the following: (asahi)

-marketing OR

-large volume OR

-large value OR

-hazardous product 

E. General Jurisdiction


1. Perkins v Benguet Consolidated Mining Co.

When a non-resident defendant cannot be found and served within the forum, and when the cause of action arises outside of the forum, exercise of personal jurisdiction over the defendant requires contacts with the forum state that are “systematic and continuous.” Such standard was met in Perkins, an action arising out of out-of-state activities, where the defendant maintained an office and conducted business in the forum state.  

2. Helicopteros v Hall-mere fact that the nonresident defendant made regular purchases in the forum state was not held sufficient to 

justify personal jurisdiction in a case not related to such purchases.

-when Ds contacts w/ forum state do not relate to the transaction forming the basis of the suit, Ds contact must be systematic & continuous so that asserting jurisdiction doesn't violate due process

F. Jurisdiction Based on Power Over Property-Quasi in Rem

[1] General Rule-Quasi in rem jurisdiction is another method for exercising jurisdiction over a defendant, based on the D’s property located within the forum.  Can be used to adjudicate personal obligations, not merely rights in the res.  However, it binds the defendant only with respect to his interest in the res upon which jurisdiction is based, and thus, the value of a quasi in rem judgment cannot exceed the value of the res.  The 'res' is the property.

1. Harris v Balk-debt follows a person wherever they go, so you can sue them wherever they are



2. Shaffer v Heitner-Quasi in Rem Type 2

-Quasi in rem jurisdiction has essentially become obsolete as a result of the Supreme Court’s decision in which it extended the minimum contacts test to quasi in rem cases.

-P brought  shareholder suit against officers and directors of the Greyhound, a Delaware corp.  

-D neither resided in Delaware, nor were served there, and the alleged wrongful acts occurred outside Delaware.  

-P asserted quasi in rem jurisdiction over the defendants, each of whom held stock in Greyhound, relying on a Delaware statute which conferred quasi in rem jurisdiction over stock issued by corporations chartered there.
-SC found such grounds insufficient and stated that all assertions of state court jurisdiction must be based on “minimum contacts.” The test was not satisfied here where the defendant’s in-state property was “completely unrelated to the plaintiff’s cause of action.  Significantly, the Court held that “the presence of the property alone would not support the State’s jurisdiction.”

G. Transient Jurisdiction

-Transient jurisdiction is based on service within the forum of a nonresident defendant passing through the state, and has been upheld by the S.C.

H. Jurisdictional Challenges-A defendant may challenge the court’s personal jurisdiction in two ways:  

1. Direct Attack-during case, before judgement saying ct has no personal jurisdiction (better than collateral attack)

2. Collateral Attack-default at trial, then D can assert no personal jurisdiction

SUBJECT MATTER JURISDICTION
TEST FOR SUBJECT MATTER JURISDICTION:

1) permitted by Art. III, Sec. 2?

2) permitted allowed by congress?-exceeds 75K w/ complete diversity or fed question?
If fed question:

1. Defined-Subject matter jurisdiction refers to a court’s authority to decide a particular kind of controversy. Two kinds:

concurrent- shared between several different kinds of courts

exclusive- restricted to a particular kind of court

2. Scope of Federal Subject Matter Jurisdiction

Constitution sets out the permissible scope of the judicial power of federal courts in Article III, § 2. It lists the following types of federal subject matter jurisdiction:

· cases “arising under” the Constitution, laws of the United States, and treaties (federal question jurisdiction);

· cases affecting ambassadors and other official representatives of foreign sovereigns;

· admiralty and maritime cases;

· controversies to which the United States is a party;

· controversies between states and between a state and citizens of another state;

· cases between citizens of different states (diversity jurisdiction);

· cases between citizens of the same state claiming lands under grants of different states;

· cases between a state or its citizens and foreign states and their citizens or subjects (alienage jurisdiction).

-Article III vests the Supreme Court with original jurisdiction of cases affecting ambassadors and other foreign officials and those to which a state is a party, and such appellate jurisdiction as Congress may create.  

-congress cannot take away supreme ct original jurisdiction

-Article III vests no jurisdiction directly in lower federal courts but authorizes Congress to create and endow them with subject matter jurisdiction.  Congress has never vested lower federal courts with as much subject matter jurisdiction as Article III permits.  Today, the main sources of federal jurisdiction are federal question jurisdiction and diversity jurisdiction, usually concurrent with state court jurisdiction.

-Art. III sets ceiling of what fed cts can do and what congress can delegate

-congress sets the floor, congress can destroy lower cts if they wants to

DIVERSITY JURISDICTION

-in existence since creation of the Union

-diversity cases apply state substantive law

-policy reasons for it: 
-fed judges better



-less hostility to out of state residents



-creates richer development of law



-terms for life make fed judges more independent



-nice bathrooms

policy reasons against diversity


-can only handle cer # of cases

-why should fed decide state issue

-diversion of resources


1. § 1332-diversity jurisdiction when:

(1) there is complete diversity among the parties such that no plaintiff shares citizenship with any defendant; and



(2) the amount exceeds $75,000

2.  Limitations on Diversity Jurisdiction

Deferring to state courts, federal courts have traditionally declined to exercise jurisdiction in the following types of cases, even when the parties satisfy the requirements for diversity jurisdiction:

· certain in rem cases.
· probate cases (which are always in rem b/c relate to property themselves)

· domestic relations cases.

· Additionally, courts are obliged by statute to deny jurisdiction which has been “improperly or collusively made.”

3. Determining Citizenship

-Citizenship for diversity purposes requires a party to be a citizen of both the United States and of a state. 

-Individuals – Domicile is created by the concurrent establishment of physical residence in a state and intent to remain there indefinitely.
-Corporations – where incorporated & principal place of business-except insurers who are citiznes whereever they insure--principal place of business analysis:

-nerve center test-where decisions made


-location of production test


-total activity test-hybrid of the two

-Unincorporated associations – citizenship of each member.

a. Mass v Perry- mere residence in a state does not establish domicile for purposes of diversity jurisdiction

-domicile is the true fixed permanent home-where you plan to return to or when you are moving around, until you plan to stay somewhere else

-diversity based on when suit commenced, later moves irrelevant

-must have complete diversity-Strawbridge case


4. Amount in Controversy

a. “Legal Certainty Test” 

-The present amount in controversy is $75,000.01, exclusive of interest and costs.

-Jurisdictional amount is ordinarily computed from P good faith pleading, “a legal certainty” he can't recover
b. Aggregating Multiple Claims
· -Individual claims that do not alone satisfy the jurisdictional amount may be aggregated in the following circumstances:

· P asserts multiple claims against a single D, whether or not they are transactionally related.

· P joins several Ds to the same claim pursuant to FRCP 20 if the several defendants have a common undivided interest or title in the claim.

· several Ps join in the same claim against one or more Ds pursuant to FRCP 20 when the several Ps have a common undivided interest or title in the claim.
[c] AFA Tours v Whitechurch- court may not dismiss diversity action for failure to meet the amount in controversy without 

allowing P to brief the issue

-lower ct had decided sua sponte (on its own) that P's damages couldn't be over limit and dismissed-reversed

B. Subject Matter Jurisdiction-Fed Question

policy in favor of it:
-uniformity of fed laws across nation


-expertise from fed cts

-A right or immunity created by the Constitution or the law of the United States must be an element, and an essential one, of the plaintiff’s cause of action
-Even when cause of action arises under state law, fed court may have jurisdiction if it appears that the right to relief rests on the construction or application of a federal law 

-P cannot invoke the original jurisdiction of the federal courts either by anticipating a federal defense or otherwise importing a federal question into his complaint that is not essential to his case.


1. Mishkin-Fed question in the district courts

 XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX



2. Osborn v Bank of US-arising under test

-congress authorized federally created bank to be sued/sue in any state

-any action against bank, even if related to state law, has 'ingredient' of fed law b/c bank wouldn't exist w/out fed law




XXXXXXXXXXXXXXXXXXXXXXXXXXXXXxarising under test?XXXXXXXXXXXXX



3. § 1331-district cts have original jurisdiction in all civil actions arising under Const., laws or treaties of US




other district ct original jurisdiction areas:

 § 1337-Congress's commerce & antitrust laws


   

 § 1338- copyright infringement, patent, trademarks, unfair competition




 § 1343- civil liabilities for civil rights violations



 § 1345-when fed govt. is P



 § 1346-when fed govt is D

4. Louisville & Nashvile RR v. Mottley-alleging anticipated constitutional defense in complaint does not create federal 

question jurisdiction-well plead complaint rule

-P injured in train accident, agreed not to sue if given free train passes for life

-congress then banned free train passes

-P sued D & tried to assert anticipated defense of congressional law as a reason why it should be given fed question subject matter jurisdiction, ct said no



5. TB Harms v Eliscu-proper forum to hear a case is the one having control over the laws which created the cause of action




-P brought copyright claim in fed ct, but title to copyright is a state issue




-only infringement of copyright is fed issue

6. Merril Dow v Thompson-Bendictin case

-the mere presence of a federal issue in a state-created cause of action does not automatically 

confer federal question jurisdiction.

-fed question jurisdiction depends in part on an evaluation of the nature of the federal interest at stake- whether it is sufficiently important to require a federal trial forum

-there is a difference between §1331 'arising under' and Art. III 'arising under'-§1331 more limited

7. American Well-Holmes says case arises under law that creates cause of action (contrary to Smith & Merril)

8. Smith v Kansas City Title-allows fed jurisdiction if complaint would be dismissed if fed issue removed & federal issue is 

important enough to case and whole judicial system to be heard

FEDERAL QUESTION TESTS:

When there fed quest. jur. is an issue, see if

Constitution
Osborn
-ingredient test 


-used when challenging constitutionality of congressional act establishing fed jurisdiction

-any fed ingredient is enough

§1331

Mottley
-well plead complaint test





-if fed issue had to be incompliant to show cause of action, there is fed jurisdict.





-excludes cases where fed issue only arises as defense

American 
-Holmes test 

Well-
-cases arise under law that creates the cause of action, but if it doesn't can still get fed quest under Smith

Smith/

-when fed issue is inmebbed in state law claim & essential to resolution


Merrill

-depends on how important the federal issue is?

Dow-

-is it constitutional issue?


-did congress intend people to sue on this fed issue?
REMOVAL-Subject Matter Jurisdiction- § 1441
-can't remove from fed ct to state ct

-only D can seek to remove, and only to fed ct in that state

-D may remove a civil action pending in a state court to a federal court if the federal would have had original jurisdiction over the plaintiff’s claim (diversity or fed question)

-assertion of a defense or counter-claim based on federal law does not convert a state case into a federal one 

-if D seeks removal, all Ds must join petition for it

-if timely valid petition filed by  D (or all Ds), must be removed, no discretion

-When a federal court already has jurisdiction over a claim based on a federal question, it has discretion to remove separate and independent state-law claims in order adjudicate the entire case if the state law claim is part of the same constitutional case or controversy as the federal question claim. If such test is met, the state law claim falls within the supplemental jurisdiction of the federal court and can thus be removed.


2. §1443-when D can move civil rights case to fed courts

3. §1446-procedure for removal


4. §1447-proceudre after removal

ASCERTAINING THE APPLICABLE LAW

A. State Law in Federal Courts


1. Swift v Tyson-old case, said fed cts only had to follow state statutes, not cases or common law


-later overturned by Erie


2. §1652-"laws of the several states" shall apply to fed cts, except when unconst. or congress says otherwise


3. Erie Doctrine: Rules Decision Act & Rules Enabling Act

-1789 Rules of Dec. Act-§1652-in civil cases fed cts must apply laws of the states except where const., treaties or fed law require (before Erie fed cts said this only meant state statues, not judicial decisions-Erie changed this) 

-1934 Rules Enabling Act-authorized SC to make up FRCP but said can't modify substantive rights

4. Erie RR v Tompkins-state v fed substantive laws

-although 1789 Rules of Decision Act left fed cts unfettered to apply their own rules of procedure in common law actions brought in fed ct, state law governs substantive issues.  

-State law includes, not only statutory law, but case law as well

-no more federal common law

-facts: 
-P hit by train when walking on path along RR tracks

-state common law treated P as a trespasser

-lower ct judge refused to apply state common law b/c not in statutes, SC reversed



-reasons-to prevent forum shopping & to avoid inequitable distribution of the laws

5. Guaranty Trust v York -outcome determination test-state v fed. statute of limitations

-where state law that would completely bar recovery in state ct has significant effect on the outcome determination of the action, even though the suit is brought in equity, fed ct is bound to state law

-if state statute of limitations would bar suit in state ct, the fed cts cannot give relief on it

-fed cts cant' tamper w/ state remedies for state created rights

6. Byrd v. Blue Ridge Rural Electric- questions of mere 'form and mode' of recovery (trial by judge or jury) are not the province of the 

states when case is in fed ct

-Erie requires fed cts in diversity cases to respect rights and obligations created by state courts, BUT state laws cannot alter essential characteristics & functions of fed cts (ie-jury function from 7th Amendment)

-still maintains Guaranty, in that  outcome of case shouldn't be determined by fed cts selection over state ct

ASCERTAINING APPLICABLE LAW:

Is there a clash between state and fed law?

If it's substantive law use state law(conflict of laws statues are considered substantive)

If there is a fed law on the issue (FRCP) apply it- don't have to do balancing test so long as fed law is constitutional (doesn't enlarge or modify state rights)-FRCP has never been struck down (Hanna v Plumer-1652 and 2072) 

-If no fed statute use BYRD BALANCING TEST:-

1) Is the state law outcome determinative?

2)what's the state's interest?

3) what's fed interest to integrity/uniformity of fed cts?

7. § 2072-Supreme Ct makes rules of practice, procedure & evidence for fed cts-but can't modify substantive rights


8. Hanna v Plumer 

-Erie mandates fed cts apply fed procedural law and subsnative state law, but when matters fall between the two and are rationally capable of classification as either, Const. gives fed cts power to regulate their practice & pleading

-where state law conflicts w/ FRCP, FRCP always prevails 

-P didn't serve notice pursuant to state law (by hand), but did so pursuant to fed law (substitute service)

-at time of deicsion statute of limitations had run so couldn't reserve the person under state law

-case tried in fed ct, and service falls between substance & procedure, so Erie says fed cts can't abridge, enlarge or modify state given rights

-since at time of commencement(service), wouldn't have been outcome determinative, didn't violate Erie in spirit 

9. Walker v Armco Steel- in diversity actions, FRCP 3 governs the date from which timing requirements of the FRCP begin to run, but 

doesn't affect state statutes of limitations

-if state statute of limitations has expired b4 suit commenced, no case

-suit commenced upon service of summons on D

10. Stewart Org. v Ricoh- in fed diversity suit, federal rules apply in motion on change of venue, even if contract based on state law has forum selection clause mandating a certain venue



-§1404 mandates flexible case by case analysis for change of venue in fed cases



-covers the issue at hand and was Constitutional for Congress to do it

11. Jones v Clinton 60, note 3 

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

B. The Problem of Ascertaining State Law


1. Which states law governs?

a. Klaxon v Stentor Electric Mfg. 

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX


2. Ascertaining the State Law

a. Mason v American Emery Wheel Works-state supreme ct ruling on an issue need not be followed by fed ct if that ruling 

has lost its vitality


-fed ct must try to decide how state supreme ct would rule on that issue today


-P injured by D's emery wheel, but not in privity of K with D 


-very old state supreme ct decision said must be in privity of K for products liability claims

-products liability law has changed much since time of state ct decision, but state supreme ct hasn't heard a case on point w/ this issue

C. Fed. Law in State cts


1. Testa v Katt 

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

2. Dice v Akron, Canton & Youngstown R. Co. -railroad fireman injured on job

-though state cts can adjudicate fed claims, state laws are never controlling on the question of what the incidents of any federal right may be

-lower ct judge improperly applied state law when fed law controlled the issue at hand

-state law would have prevailed if it was a case based on a state claim

HOW TO ANALYZE RES JUDICATA PROBLEMS:

1) is there claim preclusion?

-same parties?

-valid final judgement on merits?

-same transaction/claim? 

-duplicated evidence, same time, space, facts, motivation for the claim


policy-repose, closure, judicial economy, due process, foreseeable litigation, inconsistent adjud.

2) is there issue preclusion?


-valid final judgement?


-on a different claim? (if no then claim preclusion)


-was issue already litigated in A1 that arises in A2?


-3 corollaries met?



1) Russel-do we know how it was decided (not if it was a general verdict on several issues)

2) Rios -finding of fact by the jury which does not become one of the grounds of the judgment does not estop parties in A2 trying to relitigate that question

3) Patterson-(some jurisdictions)-if there are multiple grounds for decision any of which would have been sufficient for judgement, all of them will be precluded

3)mutuality rule-old rule-said had to be same parties, but then cts said:

NON-MUTAL PRECLUSION DOCTRINE-Parklane Hosiery v Shore
-Under due process principles, a stranger to a litigation cannot be bound by its judgment. 

-However, strangers to a prior litigation may be able to invoke issue preclusion against those who were parties, unless it appears unfair to do so  

-non-mutual preclusion should be denied when:

(1) sought by one who deliberately bypassed an opportunity to participate in the prior action;

(2) the stake of the party against whom preclusion would be invoked was deceptively small in the prior action;

(3) the subsequent proceeding affords significantly more advantageous procedural opportunities for that party; or

(4) there were inconsistent prior judgments.


Offensive Issue Preclusion-P seeks to preclude D who was a party to A1 and P wasn't



-while D had his day in court in A1, A2 may not have been foreseeable, this may violate due process



FACTORS:
-perhaps D didn't fight as hard in A1 as he would if he knew of A2-forseeablility?





-inconsistent adjudication?





-was P wait-n-see plaintiff?





-are procedural mechanisms available in A2 that were unavailable in A1?

Defensive Issue Preclusion-when person seeking preclusion is D, who was not party in A1

-allowed more often than offensive

-against a party to A


-can't violate due process, factors:

-perhaps D didn't fight as hard in A1 as he would if he knew of A2-forseeablility?





-inconsistent adjudication?





-was P wait-n-see plaintiff?



-are procedural mechanisms available in A2 that were unavailable in A1?
-serves judicial economy

Concerns:-judicial economy


-parties need to move on-closure



-due process 

Claim Preclusion-true res judicata- once judgement rendered, it is full measure of relief on the same claim and extends to all issues relevant to he same claim between the parties, whether or not raised at trial-cuts off issues that were and could have been litigated

claim = all remedial rights of P against D growing out of the same transaction or series of transactions



a. Rush v City of Maples Heights-motorcycle crash w/ 2 suits




-P sued city for property damage and then later for personal injuries from one motorcycle crash

-ct said P may maintain only one lawsuit against a D to enforce his rights existing at them time such action is commenced

-you better sue them for all claims you have or else you can't sue them later



b. Notes 1-5 XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXx

c. Jones v. Morris Plan Bank-merger doctrine-P can't bring 2nd case on same claim b/c all issues merged under A1
-P missed 2 car payments & D only sued for 2 missed payments instead of whole, which was due according to K when P missed a payment
-if transaction represented by a single and indivisible K and the breach gives rise to a single 

cause of action, it cannot be split into distinct parts & separate actions

-bank should have sought entire amount sue to it under the K, otherwise it would appear that they were accepting 2 months payment in return for the whole car



d. Notes 1-4 XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXxxx


Defense Preclusion



a. Mitchell v. Federal Intermediate Credit Bank-farmer who lot $18K in potatoes

-D may not split his cause of action against a P, using one part as a defense to Ps suit and using the other part in a second affirmative suit

-if D sued for 8K for breach of K, but is owned 10K for breach of K, must assert it as a defense AND bring a counter claim for 10K to get any of it-can't file separate 10k suit later on

Issue Preclusion-collateral estoppel-can never be asserted against a party that wasn't in A1-prevents relitigation of issues actually adjudicated & necessarily decided between same parties involving a different claim


1. Actually Litigated



a. Cromwell v. County of Sac- county wouldn't pay out bond b/c it was given to judge as payoff




-if bond fraudulent, issuer (county) doesn't have to pay unless purchaser paid full value w/ out knowledge of fraud




-invalidity of bond itself determined in A1-issue preclusion

-final judgement estops further action on every ground or defense actually presented in prior action, and also on every ground which might have been presented when the later action involves the same claim

-BUT, when later action between same parties on a different claim, prior judgement on estops matters actally controverted which were essential to final verdict


b. note 6 XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXx


2. Necessarily Decided-do we know how former case decided the specific issue?



a. Russell v. Place-Corollary 1

-only issues actually litigated and essential to the judgement in a former case between the same parties can be precluded

-burden rests on one trying to estop to prove "actually litigated & essential to judgement", if in doubt can't estop

 notes 1-3 XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX



b. Rios v. Davis-Corollary 2
-finding of fact by the jury which does not become one of the grounds of the judgment does not estop parties in A2 trying to relitigate that question

-if judgement in A1 goes in your favor, you can't appeal so because finding of facts were erroneous

-appeal based on judgement, not findings of fact

-thus can be precluded on facts when you can't appeal the judgement

 notes 1-4 XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX



c. Paterson v. Saunders-Corollary 3 (only some jurisdictions)

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

D. Persons Benefited & Persons Bound by Preclusion

  
1. Traditional Model



a. Ralph Wolff & Sons v. New Zealand Ins.-12 insurance policies, fire at factory




-wolf sued 9 insuruers in A1 and then 2 others in a A2




-last 2 insurers tried to issue preclude on damages owed from A1

- differnt claims b/c different Ks-if had been in privity, 2 insusrers rights were probably represented so could preclude

-2 insureres in A2 can't issue preclude P based on findings of 1 b/c not parties, didn't participate in the defense, and didn't have notice of A1

-preclusion is always mutual and if first insurers had paid too much, P couldn't preclude D on that b/c 2 insurers weren't involved in A1 (due process)

-notes 1-3 XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

2. Mutuality 
-the old rule, now only a small minority of jurisdictions

-if party seeking to assert issue preclusion could not have had issue preclusion invoked against him, he couldn't get it against other party--what's good for the goose is good for the gander!

-precluded strangers from using issue preclusion to its advantage against a party to the prior litigation.



a. Bernhard v. Bank of America-  A1Bernhard----->Cooke






         A2Bernhard------> Bank








<-------sought preclusion against Bernhard

-P argues since she couldn't preclude Bank, they can't preclude her

-ct says yes they can preclude her if:


1)identical issue?



2)final judgement on the merits?



3)was party who is being estopped a party or privity w/ a party to A1?

-reason is unjust for one who has had his day in ct to have another one by changing adversaries

-MINORTIY RULE-mostly abandoned

(note 1) XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

b. Blonder Tongue Labs v. Univ Ill. Foundation-same as Bernhard, defensive issue preclusion is when D who wasn't party to 

A1, precludes issue in A2

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

NON-MUTAL PRECLUSION DOCTRINE-Parklane Hosiery v Shore
-Under due process principles, a stranger to a litigation cannot be bound by its judgment. 

-However, strangers to a prior litigation may be able to invoke issue preclusion against those who were parties, unless it appears unfair to do so  

-non-mutual preclusion should be denied when:

(1) sought by one who deliberately bypassed an opportunity to participate in the prior action;

(2) the stake of the party against whom preclusion would be invoked was deceptively small in the prior action;

(3) the subsequent proceeding affords significantly more advantageous procedural opportunities for that party; or

(4) there were inconsistent prior judgments.

3. Binding Nonparties



a. In re Multi District Civil Actions-huge issues (breast implants, asbestos, plane crashes) usually use a test case first




-in this case, P lost negligence claim in test case against Tann Co. in TWA midair collision

-ct said wouldn't offend due process if all parties since P represented by expert attny in field and  lost, so future Ps with same claim can't relitigate it, 

-also cases had been consolidated and other Ps participated in discovery process

-serves judicial economy, fairness to parties

b. Martin v Wilks- a consent decree mandating affirmative action does not have preclusive effect upon a later challenge to 

those programs by persons not party to the prior action


-facts: black firemen brought discrimination suit, remedy was mandated affirmative action program


-white fireman not party to A1 sued base on reverse discrimination in the mandated programs

-they couldn't be precluded from challenging the program b/c they weren't parties to the former action and their rights were being effected

SUPPLEMENTAL CLAIMS & PARTIES-SUBJECT MATTER JURISDICTION

1. United Mine Workers v Gibbs 



2 claims brought by P
1-fed claim-2nd boycott






2-state claim-unlawful conspiracy



-federal court can decide state claim b/c Article III says "cases arise under the law"



-this is called supplemental jurisdiction, which is discretionary



-used to be called pendent jurisdiction

2. Notes 1-4 

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

3. Congress Codifies Supplemental Jurisdiction 

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

Policies

-P autonomy


-judicial economy


-Rule 82


-closure,


-saves $, resources

TEST FOR SUPPLEMENTAL JURISDICTION-§1367

Supplemental Claims-when no fed quest. or diversity jur.-it's discretionary, if taken, must be: 

a) common nucleus of operative facts (logical relationship between 2 claims, similar evidence, issues of fact) (United Mine Workers v Gibbs)

b) if premised on diversity, can't be intervenors claim, can't be claim against person made party by impleader, joinder for just adj., or permissive joinder




c) discretionary factors-reasons to decline:


-novel or complex issue of state law







-state claim is more important than fed claim







-district ct has dismissed fed claims







-other compelling reasons
JOINDER OF CLAIMS AND PARTIES: EXPANDING THE SCOPE OF THE CIVIL ACTION

GENERAL RULES:
-if not in FRCP, can't do it

-if it is in FRCP, may be able to do it, depending on Art.III, § 1338 and former adjudication

POLICIES
-P autonomy-P chooses who to sue, when to sue, claims to assert



-judicial economy
JOINDER OF CLAIMS

FRCP 18-can join as many claims against a party as you'd like, so long as the joined claim satisfies subject matter jurisdiction requirements or supplemental jurisdiction under 1367 (must join if arises from same transaction to avoid claim preclusion)



1. Harris v Avery-P sued sheriff for false imprisonment and slander (2 separate claims)





-common law said one claim and one person per lawsuit

-Codes, which this case was heard under, said bring as many claims as you want arising from same transaction

COUNTER CLAIMS
Compulsory Counterclaims-RULE 13A -all claims that arise out of the same transaction or occurrence as the opposing party’s claim (must have that have independent smj or can get supp. jurisdiction)

-'Arising out of same transaction' - logically related to underlying claim? 





-same questions of law or fact?





-common evidence/witnesses?
Permissive Counterclaims-RULE 13B- When both claim & counterclaim have jurisdiction, but counterclaim doesn't arise out of same transaction. Failure to assert it does not bar its assertion in a subsequent litigation. 



a. Other Counterclaim rules:

FRCP 13(c)counter claim can exceed original amount sought by first party

(d) not meant to enlarge rights against the US

(e) counterclaim matured after pleading may be added with permission of ct by supplemental pleading

(f) when pleader fails to assert counterclaim by mistake, ct may allow him to amend his complaint

b. Great Lakes Rubber v. Herbert Cooper Co. -P sued D for stealing trade secret, a state claim





-D files counter claim based on fed anti-trust law & moves to dismiss Ps claim





-D also moves to dismiss Ps claim & wins





-P files original claim as counter claim to Ds counter claim based on Rule 13

CROSSCLAIMS-permissive -Rule 13(g)-permitted claim against a co-party arising from same transaction

-original cross claim must be transactionally related

-Cross-claims are generally within federal courts’ supplemental jurisdiction (§1367)

-if not, then must have independent subject matter jurisdiction (div or fed quest)
13 (b)-permissive counterclaims-if cross claim made against you
Rule 18--after asserting valid claim/cross/counter may assert as many additional claims he has against the opposing party (must assert if transactional related b/c of res judicata)



b. Lasa per L'Industria v Southern Builders-case of italian marble





-all parties brought counter claims and cross claims in big messy lawsuit





-ct said was proper b/c they all arose out of the same transaction, same facts, even if not same K

PERMISSIVE JOINDER OF PARTIES
- FRCP 20 permits joinder of plaintiffs or defendants provided that the claims joined to bring multiple parties into the   lawsuit:

(1) arise from the same transaction or series of transactions; and

(2) have a common question of law or fact. 

(3) parties may be joined when there is a joint/several right to relief

-Additional defendants to be joined by P must meet the requirements of personal and subject matter jurisdiction (1367B), as supplemental jurisdiction does not apply to such claims. 

-in a diversity action, joinder of additional defendants must not destroy complete diversity among the parties.

-jurisdictional amount must also be met by each defendant individually; such claims cannot be aggregated.


a. Ryder v Jefferson Hotel-married couple kicked out of hotel




-wife's claim and husband's claim were personal torts brought under the Codes

-ct held that their claims were improperly joined b/c even though arose from same occurrence, the causes of action do not 'affect' each P

-torts of a personal nature can't be joined b/c they can only happen to one person



b. Tanbro Fabrics- claims may be joined together when it would be convenient to do so





-purpose to avoid multiplicity of litigation





-purpose to avoid confusion of issues

 COMPULSORY JOINDER- when the adjudication of pending claims will be compromised w/out involvement of the party sought to be joined.

FRCP 19(a)
-permissive parties-could join

-necessary parties, should join

FRCP 19(b)
-indispensable parties, must join 

-Under 19(a) party is necessary if:

(1) complete relief cannot be accorded among existing parties in his absence;

(2) absent party’s ability to protect his interest relating to the subject of the action may be impaired without his involvement in the action;  

(3) disposition of the action in his absence may subject existing parties to a “substantial risk of incurring double, multiple, or otherwise inconsistent obligations by reason of his claimed interest.” 

-So long as joinder is feasible, a necessary party must be joined in order for the lawsuit to continue. 

-Joinder is feasible only if he is subject to the personal jurisdiction of the court, and his joinder “will not deprive the court of jurisdiction over the subject matter of the action.”
-If one sought to be joined as a plaintiff does not join voluntarily, under limited circumstances, the court may compel such party to join, making the party an “involuntary plaintiff.”

-However necessary a person might be to the lawsuit, he will not be joined unless it is feasible to do so.

-FRCP 19(a) furthermore excuses an involuntarily joined party from the case if he “objects to venue and [his] joinder . . . would render the venue of the action improper.”

When not feasible to join a necessary party, Rule 19(b) says party is indispensable if:

(1) the extent to which a judgment rendered in the party’s absence might be prejudicial to the party or existing parties; 

(2) the extent to which the prejudice can be lessened or avoided by protective provisions in the judgment, by the shaping of relief, or other measures;

(3) whether a judgment rendered in the party’s absence will be adequate; and

(4) whether the plaintiff will have an adequate remedy if the action is dismissed for nonjoinder. (usually can get them in state ct if not fed)


a. Bank of Cal. Natl. Assn. v Superior Ct-




-relative suing hospital, residuary legatee, over deceased estate, says she gets whole estate, but only sued hospital

-ct says other relatives named in will necessary parties )should be represented), but not indispensable(have to be represented), so allows proceeding to go forward without them



b. Local 670 v. Intl Union -Rule 19




-XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX



c. Temple v Synthes Corp.- joint torfeasors are not 'necesary' parties under Rule 19


-even though would serve judicial economy, P autonomy favors this rule

D. IMPLEADER-Rule 14-D can join 3rd party

Person sought to be impleaded must:

(1) have arisen out of the same transaction or occurrence as the original plaintiff’s claim; and

(2) -3rd party  must either share or be legally responsible for D’s liability to P (contingent or derivative)
-Common Theories of Contingent or Derivative Liability

(1) Indemnity – A right to indemnification either arises out of an express contractual provision whereby one party agrees to indemnify (“hold harmless”) another for certain liabilities, or by implication when a person without fault is held legally liable for damages caused by the fault of another.

(2) Subrogation – Subrogation is the succession of one person to the rights of another.  Often a subrogee is an insurer that has compensated an insured for an injury resulting from the negligence of a third-party.  

(3) Contribution – The right of contribution typically arises among joint tortfeasors, two or more persons who are jointly or severally liable in tort for the same injury.  

(4) Warranty – A warranty is an express or implied statement or representation typically made by a seller to a buyer or others in the chain of product distribution regarding the character of or title to the product.


- Jurisdictional Requirements

Subject matter jurisdiction is satisfied because third-party claims fall within the court’s supplemental jurisdiction.  Personal jurisdiction may be had over a third-party defendant if he can be served within the 100-mile bulge of the courthouse. [FRCP 4(K)(1)(B)] 


1. Jeub v BG Foods-


XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX


2. Goodhart v. UN Lines Co. XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

3. Revere Copper & Brass v Aetna Cas & Sur Co. 

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

INTERVENTION
-provides a means for outsiders to join a lawsuit on their own initiative.  Intervention may be of right under 24(a) or permissive under 24(b).  In either case, there is no supplemental jurisdiction over claims.

Rule 24(a)-Intervention as of Right- if statues gives right, then it mus be granted, otherwise, ct must grant it if three conditions met:

(1) the intervenor claims an interest relating to the property or transaction which is the subject of the action;

(2) the intervenor demonstrates that the lawsuit carries a possibility of significant detriment to the intervenor;

(3) there is a substantial possibility that none of the present parties will adequately represent the intervenor’s interest.

 -However, when the applicant’s stake in the outcome is no greater than that of an existing party with whom the applicant would be aligned, and when that existing party is not in collusion with an opposing party, incompetent, or hostile toward the applicant, representation by the existing party often will be deemed adequate and intervention of right will be denied.
Rule 24(b) Permissive Intervention

When not as of right, the claim or defense must have a question of law or fact in common with the pending action.

or when statue confers conditional right to inervene

1. Brune v McDonald XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX


2. Knapp v. Hankins XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX


3. Wharff v Wharff XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXx


4. Smuck v. Hobson XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX


5. Atlantis Dev. Corp. v US XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
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CLASS ACTIONS

1. Certification-in order to proceed as a class action, the group of interested parties much be certified as a class.  

FRCP 23(a) provides for certification of a class if:

(1) the class is so numerous that joinder of all members is impracticable (“numerosity” requirement); over 40

(2) there are questions of law or fact common to the class (“commonality” requirement);

(3) the claims or defenses of the representative parties are typical of the claims or defenses of the class (“typicality” requirement); and

(4) the representative parties will fairly and adequately protect the interests of the class.

2. Categories of Class Actions

Class actions are authorized under FRCP 23 in four situations:

(1) where individual actions might result in inconsistent decisions that establish incompatible standards of conduct for the defendant. [FRCP 23(b)(1)(A)]

(2) where the interests of absent class members could be impaired if issues are resolved by individual actions. [FRCP 23(b)(1)(B)]

(3) where the primary relief sought is injunctive or declaratory, not monetary. [FRCP 23(b)(2)]

(4) where “questions of law or fact common to the members of the class predominate over any questions affecting only individual members,” and where “a class action is superior to other available methods for the fair and efficient adjudication of the controversy.” [FRCP 23(b)(3)]

Subsection (b)(3) sets forth the factors to be considered in determining whether a class action is superior to other methods:

(1) the interest of class members to individually control separate actions.

(2) whether and to what extent any litigation concerning the controversy has already been undertaken.

(3) the advantages or disadvantages of litigating the claims in the particular forum.

(4) any likely difficulties in managing the class action

 [3] Binding Nature of Class Actions

(Class actions brought pursuant to FRCP 23(b)(1) and (2) do not permit class members to “opt out” of the class.  Therefore, all class members, whether or not they participate, are bound by settlement or adjudication of the class action and may not bring individual suits on the matter. 

(In contrast, members of a FRCP 23(b)(3) action may opt out from the class upon timely notice to the court.  Members who exclude themselves from a (b)(3) action are not bound by the disposition of the class action and can bring their own action against the defendant.

[4] Notice Requirements

(FRCP 23 requires notice only to (b)(3) class members, and such notice must be “the best notice practical under the circumstances.” [FRCP 23(c)(2)]  Nevertheless, courts have held that due process requires adequate notice to members of all class actions, including those brought under subsections (b)(1) and (2).  

(In Mullane, the Supreme Court articulated the standard for notice of a pending class action that would satisfy due process.  The Court required individual notice by mail for those persons whose names and addresses were known or could be determined with reasonable effort.  However, where notice to other individuals would be impractical – e.g., where the identities of class members are unknowable or where the cost of ascertaining the names and addresses of parties would be considerable – the Court approved of constructive notice by publication.

(The class representative is to bear the cost of identifying members of the class and notifying class members
A. History & Philosophy of the Class Action XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXxxx

B. Operation of the Class Action Device XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXx

VENUE: after personal jurisdiction found-which fed ct? §1391

-diversity cases-where any D resides (if all Ds in same state)

-if no all in one state, where substantial part of claim creating events occurred or where property is located

-can dismiss for improper venue or can transfer on cts own motion

-only D or ct can challenge venue

2nd Circuit has 4 districts: Northern-Albany & north


			Southern-Bronx, West, Rockland


			Eastern-Brooklyn, Queens, LI


			Western-out west





� HYPERLINK "http://www.lexis.com/research/xlink?canceldest=form&keyenum=25271&keytnum=0&searchtype=get&search=FRCP+R+12" ��FRCP 12�(g) and 12(h)(1) provide that the following defenses are waived unless they are asserted in a single pre-answer motion, or, if none is filed, in an answer or reply or any amendment











