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The following is not legal advice:

It seems that being supplied with the wrong court date would mean that the requirement to be served notice of the hearing was not fulfilled.

See for fla cases #4, 5, 6, & wood v. state, &…”fundamental error”

TOP

1. Kansas - Insufficient notice of hearing (1 week, insufficient time to prepare defense), denial of motion for continuance, several cases cited in this case

http://www.kscourts.org/kscases/ctapp/2005/20050729/93551.htm
2. Kansas - certified mail is not a prescribed method of service under K.S.A. 38-1534, the trial judge erred in ruling M.J. received proper notice and service of process on the motion and amended motion to terminate her parental rights. 

http://caselaw.lp.findlaw.com/scripts/getcase.pl?court=ks&vol=ctapp/2000/20000728/&invol=84315
3.  NC – additional info, quotes below

The dispositive question presented in this appeal is whether DSS satisfied its statutory duty to prepare notice to respondents comporting with N.C. Gen. Stat. § 7B-1106.1 (2001). Since therecord indicates respondents did not receive the requisite notice and since the provisions of N.C. Gen. Stat. § 7B-1106.1 concerning notice are mandatory, we remand this case for a new hearing.

http://caselaw.lp.findlaw.com/scripts/getcase.pl?court=nc&vol=appeals2003/&invol=021073-1
4. Parent was not served notice of a ground for TPR

http://www.4dca.org/May2004/05-05-04/4D03-3601.pdf

 FLORIDA - Such is error

because it is a denial of the procedural due

process rights of notice and a fair hearing. See

Wood v. State, 544 So. 2d 1004, 1006 (Fla.

1989)(“adequate notice and meaningful hearing”

required before termination of substantive rights).

R.S. was unaware that her parental rights were

subject to termination at the hearing on the ground

not pleaded, and consequently, she was

unprepared to rebut the ground, especially where

the ground was not even mentioned until the trial

court’s ruling.

http://64.233.161.104/search?q=cache:Fpt-scmf244J:www.4dca.org/May2004/05-05-04/4D03-3601.pdf+florida+termination+parental+rights+reverse+notice+of+hearing&hl=en
5.  FLORIDA – “…See M.J.W. v. Dep’t of Children &

Families, 825 So. 2d 1038, 1041 (Fla. 1st DCA

2002) (observing that without proper service of

process upon a defendant in a termination

proceeding, “the court lacks personal jurisdiction

over the defendant”); B.G. v. Fla. Dep’t of

Health & Rehab. Servs., 611 So. 2d 71 (Fla. 1st

DCA 1992).”

This is the html version of the file http://www.4dca.org/Jan2004/01-21-04/4D03-2312.pdf.

G o o g l e automatically generates html versions of documents as we crawl the web.

To link to or bookmark this page, use the following url: http://www.google.com/search?q=cache:KlDIhG4Q17wJ:www.4dca.org/Jan2004/01-21-04/4D03-2312.pdf+florida+termination+parental+rights+reverse+notice+of+hearing&hl=en
6. FLORIDA 

“However, we reverse to the extent that the trial court did not consider the Mother's claim regarding lack of notice.”

“…In a civil proceeding, this court cannot grant a belated appeal, and

generally the litigant must file a motion in the trial court pursuant to rule 1.540 to obtain relief. See Brigham v. State, 769 So. 2d 1100, 1101 (Fla. 1st DCA 2000). 

In termination of parental rights cases, however, the proper vehicle for relief to obtain a belated appeal is to file a petition for writ of habeas corpus in the trial court. In re E.H., 609 So. 2d 1289, 1290 (Fla. 1992); M.W. v. Dep't of Children & Families, 792 So. 2d 1241, 1241-42 (Fla. 1st DCA 2001). Although the Mother's pro se motion for relief from judgment cited rule 1.540, the motion asserted a basis for habeas relief to file a belated appeal of the termination order.
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Based on the Mother's allegations regarding lack of notice of entry of the

termination order, it appears that testimony by the Mother and her former counsel may

be necessary for the trial court to resolve the issue presented. …”

http://64.233.161.104/search?q=cache:yC3HUBFgAT8J:www.2dca.org/opinion/February%252016,%25202005/2D02-5378.pdf+florida+termination+parental+rights+reverse+notice+of+hearing&hl=en
ADDITIONAL

http://www.google.com/search?hl=en&lr=&q=florida+termination+parental+rights+reverse+notice+of+hearing&btnG=Search
“See also Wood v. State, 544 So.2d 1004, 1006 (Fla.

1989)(adequate notice and proper hearing are the most basic

rights protected by due process and because such goes to the very

heart of the federal and state constitutions, failure to inform a

defendant of these rights is fundamental error); Jenkins v.

State, 444 So.2d 947 (Fla. 1984)(the right to notice and hearing

is a due process right).”

Florida v. Matke

http://72.14.207.104/search?q=cache:yI33-jcLmiMJ:www.law.fsu.edu/library/flsupct/sc92476/92476b.pdf+Wood+v.+State,+544+So.+2d+1004,+1006+(Fla.++1989)++&hl=en
en banc Maddox v. State,

“…Section 924.051(3) specifically gives defendants the right to raise, and

appellate courts the authority to correct, "fundamental error."’

http://72.14.207.104/search?q=cache:UoSXnsjdLoYJ:www.floridasupremecourt.org/decisions/pre2004/ops/sc92805.pdf+Wood+v.+State,+544+So.+2d+1004,+1006+(Fla.+1989)&hl=en
1. Kansas - Insufficient notice of hearing (1 week, insufficient time to prepare defense), denial of motion for continuance

http://www.kscourts.org/kscases/ctapp/2005/20050729/93551.htm
No. 93,551 

IN THE COURT OF APPEALS OF THE STATE OF KANSAS 

In the Interest of S.R., 

Date of Birth 02/13/89, and 

R.R., 

Date of Birth 04/26/90. 

SYLLABUS BY THE COURT 

1. K.S.A. 38-1582(c) allows service by publication upon a parent in a termination of parental rights proceeding when the parent cannot be located by the exercise of due diligence. 

2. Under K.S.A. 38-1582(b)(3), before commencing the hearing on a motion to terminate parental rights, the trial court shall determine that due diligence has been used in determining the identity of the interested parties and in accomplishing service of process. 

3. Jurisdiction over the person of a defendant can be acquired only by issuance and service of process in the method prescribed by statute, or by voluntary appearance. 

4. Due process demands that interested parties be afforded an opportunity to present their objections, which includes a reasonable time to prepare a defense. 

5. A parent's right in and to his or her children is of paramount importance and is entitled to due process protection under the Fourteenth Amendment. 

6. Under the facts of this case, the father's actual notice of the termination of parental rights hearing 1 week before it was held was inadequate to give him a reasonable time to prepare a defense. As a result, the trial court abused its discretion in failing to grant the timely motion for a continuance filed by the father's counsel. 

Appeal from Johnson District Court; JAMES F. VANO, judge. Opinion filed July 29, 2005. Reversed and remanded. 

Hatem B. Chahine, of Overland Park, for appellant natural father. 

Steven J. Obermeier and Donald W. Hymer, Jr., assistant district attorneys, and Nancy F. Orrick, guardian ad litem, for appellee. 

Before MALONE, P.J., GREEN and BUSER, JJ. 

GREEN, J.: D.R. appeals the trial court's decision terminating his parental rights in S.R. (date of birth 02/13/89) and R.R. (date of birth 04/26/90). The first issue raised by D.R. on appeal is whether the State exercised due diligence in obtaining service of process on D.R. The record on appeal indicates that there was never a finding, as required by K.S.A. 38-1582(b)(3), that due diligence had been exercised in obtaining service of process on D.R. In addition, the record indicates that the State received an address for D.R. but never attempted to serve him at that address. As a result, we determine that the due diligence requirement of K.S.A. 38-1582(c) has not been met. Moreover, we determine that the trial court abused its discretion in denying D.R.'s motion to continue the trial date. Although D.R. had actual notice of the proceedings, the record on appeal indicates that he did not have sufficient time to prepare his defense to the State's petition. Accordingly, we reverse and remand. 

This case commenced in April 2004 when the State filed a petition requesting termination of the parental rights of D.R. and D.A. in their natural children S.R. and R.R. The petition stated that S.R. and R.R. had been removed from D.R.'s home in October 2000 due to D.R.'s physical abuse of R.R. S.R. and R.R. had been placed in the custody of their paternal grandparents, J.R. and C.R. The petition indicated that a reintegration plan was attempted but, in December 2001, the trial court determined that D.R. had substantially failed to comply with the plan. In May 2002, with D.R.'s and D.A.'s consent, J.R. and C.R. became the permanent guardians of S.R. and R.R. The petition asserted, however, that D.R. continued to harass both children through telephone contact. The petition indicated that J.R. and C.R. wished to formally adopt the children. 

After being served with the petition and notice, D.A. agreed to relinquish her parental rights to R.R. and consented to S.R.'s adoption. A copy of the petition and notice was sent to the paternal grandparents. Certified mail, restricted delivery service was attempted on D.R. at a post office box in Las Vegas but was returned with the notation "BOX CLOSED NO ORD." In addition, certified mail, restricted delivery service was attempted on D.R. at a street address in Las Vegas but was returned as "Unclaimed Refused." 

The State submitted to the trial court an affidavit from the assistant district attorney who stated that all reasonable and diligent efforts had been made to locate D.R. In the affidavit, the State indicated that child support records had been checked in Johnson County, that a copy of the notice and petition had been sent to D.R.'s last known address but had been returned as undeliverable, that an internet search on www.anywho.com and www.yahoo.com, had been conducted for both the Kansas City metropolitan area and Las Vegas, and that a phone call had been placed to the one match that turned up during the internet search, but it was discovered that D.R. did not reside at that residence. The State further indicated that SRS had not provided any additional information. 

After considering the State's affidavit, the trial court ordered that D.R. be served with notice by publication. Notice of an August 11, 2004, hearing on the petition to terminate parental rights was published in The Olathe News on July 21, 2004, and July 28, 2004. 

On August 5, 2004, six days before the scheduled hearing, D.R.'s appointed counsel moved to continue the trial date. According to D.R.'s counsel, he had spoken with D.R. several times over the past few weeks. D.R. had provided his counsel with a telephone number but had advised his counsel not to give the number to anyone else. In addition, D.R. did not disclose his residential address to his counsel. D.R. had previously expressed to the trial court that he wished to have new counsel. D.R.'s counsel alleged that he had contacted D.R. on August 4 and told him that the State had achieved publication service. At that time, D.R. told his counsel that he could not afford airline tickets and that he was unable to take time off of work without losing his job. D.R.'s counsel asserted that under the circumstances, he could not provide an adequate defense of D.R.'s interests. D.R.'s counsel requested that the trial be rescheduled for a future date. 

At the August 11 trial date, the trial court addressed the motion for continuance filed by D.R.'s counsel. The trial court questioned whether service had been completed on D.R. At the hearing, the State produced a letter from D.R. which indicated that he had received actual notice of the trial. This letter has not been included in the record on appeal. Apparently, in this letter D.R. revealed an address in Mesquite, Nevada, and said that he would be in Kansas in October 2004. The State pointed out that this was the first communication in which D.R. had disclosed his address. The State pointed out that in a previous phone call, D.R. had not given his address. The State questioned the accuracy of the address and also whether D.R. would even sign a return receipt if the address was accurate. 

During the hearing, D.R.'s counsel objected to the publication service. The trial court then questioned whether service was sufficient under the facts of the case. The trial court noted that there had not been personal service or restricted mail service on D.R. Both D.A.'s attorney and the guardian ad litem indicated that D.R. was playing games with the court and that he would be arrested for failure to pay child support if he came back into Kansas. Pointing out that there must be due diligence before service by publication can be ordered, the State argued that it had satisfied due diligence in this case and that it had protected D.R.'s due process rights by the notice that was provided. 

In determining that the notice given to D.R. was sufficient in this case, the trial court stated: "I think the notice that we've given is sufficient. He appears to submit to the jurisdiction by publication and actual notice. That the Court does at least have in rem jurisdiction over his status as parent of these two children, so we'll proceed jurisdictionally." The trial court pointed out that D.R. had known about the proceedings. The trial court denied the request for a continuance. 

The trial court then conducted a trial on the State's petition to terminate parental rights. The trial court heard testimony from both J.R. and C.R., as well as Carrie Massey, R.R.'s case manager with the Farm, Inc. In an August 12, 2004, letter decision, the trial court found clear and convincing evidence that D.R. was unfit and that his unfitness was unlikely to change in the foreseeable future. D.R.'s and D.A.'s parental rights were terminated in November 2004. 

Service of Process 

The first issue before this court is whether the State exercised due diligence in 

obtaining service of process upon D.R. This issue requires interpretation of various statutory provisions. "Interpretation of a statute is a question of law, and the appellate court's review is unlimited. [Citation omitted.]" In re T.S., 276 Kan. 282, 287, 74 P.3d 1009 (2003). 

K.S.A. 38-1582(c) allows service by publication upon the parent in a termination of parental rights proceeding when the parent cannot be located by the exercise of due diligence. K.S.A. 38-1582(c) states: 

"In any case in which a parent of a child cannot be located by the exercise of due diligence, service shall be made upon the child's nearest blood relative who can be located and upon the person with whom the child resides. Service by publication shall be ordered upon the parent." 

Before commencing the hearing on a motion to terminate parental rights, the trial court "shall determine that due diligence has been used in determining the identity of the interested parties and in accomplishing service of process." K.S.A. 38-1582(b)(3). This statute requires the trial court to state specific facts showing reasonable diligence was exercised to locate the absent parent. Here, before the commencement of the termination of parental rights hearing, the trial court made no factual findings that due diligence had been used in locating D.R. and in accomplishing service of process. 

The State concedes that it received a letter from D.R. and that the letter contained his address in Mesquite, Nevada. Although the State questions the accuracy of the address, the State never attempted to obtain service of D.R. at that address. See Mullane v. Central Hanover Tr. Co., 339 U.S. 306, 94 L. Ed. 865, 70 S. Ct. 652 (1950) (Although the Court upheld notice by publication because it was impractical to give better notice to some beneficiaries, it struck down the notice as a violation of due process when the names and addresses of other beneficiaries were known.); In re Woodard, 231 Kan. 544, Syl. ¶ 7, 646 P.2d 1105 (1982) (if petitioner in termination of parental rights action knows whereabouts of absent parent, service of summons must be obtained by one of the ways specified by statute, other than by publication, so that parent may receive actual notice of proceeding). After receiving D.R.'s address in Nevada, the State should have attempted to serve him by one of the methods outlined in K.S.A. 38-1534 instead of relying on the notice that was published in a Kansas newspaper to effect service of process. 

In summary, publication service on a parent in a termination of parental rights case under K.S.A. 38-1582(c) is permitted only when the parent cannot be located by the exercise of due diligence. Here, the State had a letter from D.R. that contained his address in Mesquite, Nevada; however, the State never attempted to obtain service of D.R. at that address. When constructive service such as publication notice is used, there must be strict compliance with the requisite statutory procedures. 

The trial court seems to rely heavily on the fact that D.R. received actual notice of the proceedings. In In re L.S., 14 Kan. App. 2d 261, 262, 788 P.2d 875 (1990), this court noted: "[J]urisdiction over the person of the defendant can be acquired only by issuance and service of process in the method prescribed by statute, or by voluntary appearance.' [Citation omitted.]" Thus, Kansas law indicates that actual notice does not cure jurisdictional defects in the issuance and service of process. See In re H.C., 23 Kan. App. 2d 955, 958, 939 P.2d 937 (1997) (Personal jurisdiction over the defendant can be obtained only through compliance with the statutory procedure regarding issuance and service of process, or through voluntary appearance.); Wilson & Walker v. State, 230 Kan. 49, 630 P.2d 1102 (1988) (In a child termination case, oral notice of the severance hearing was inadequate to comply with one of the statutorily provided ways of effecting service of process.). Here, the State has failed to satisfy the due diligence requirement of K.S.A. 38-1582(c) before seeking publication notice on D.R. 

Reasonable Time to Appear and to Defend 

Assuming arguendo that service by publication was sufficient to acquire jurisdiction over D.R., due process requires a reasonable time for D.R. to appear and to defend. In this case, both the assistant district attorney and the trial court seemed to focus on the fact that D.R. had actual notice of the proceedings. In denying the motion for a continuance filed by D.R.'s counsel, the trial court noted that the court appeared to have acquired jurisdiction over D.R. by publication and actual notice. 

The only date of actual notice found in the record is contained in the motion for continuance which states that D.R. was informed by his counsel on August 4 that the State had achieved publication service. Although the motion for continuance stated that D.R.'s counsel had spoken on the phone with D.R. several times over the past few weeks, we cannot assume that he had told D.R. of the specific hearing date. The only date that we know for sure on which D.R. received actual notice of the hearing was August 4. This was only 1 week before the termination hearing. When D.R. received notice on August 4 of the hearing, he told his counsel that he could not take time off from his job or afford airline tickets for the upcoming trial. The next day, D.R.'s counsel moved for a continuance and later at trial objected to the service by publication. 

In In re H.C., 23 Kan. App. 2d 955, this court reversed the order terminating parental rights due to the trial court's failure to grant the mother a reasonable continuance where she had received actual notice of the hearing date approximately 1 week before trial. In that case, notice of the hearing had been sent to the mother in care of her attorney, and her attorney had informed her of the hearing date. The mother timely objected to service of process and also asked for a continuance, arguing that she was unable to secure witnesses and documents necessary for her defense. The mother testified that she could not retrieve psychiatric medical records due to the inadequate notice. Additionally, in her appeal brief, the mother argued that she was unable to subpoena two former caseworkers who had been involved in her case. 

On appeal, in addressing the issue regarding improper service of process, this court noted that the trial court retained personal jurisdiction over the mother because the original motion to terminate parental rights had been served in accordance with the statute. This court then addressed the question of whether the notice of hearing served on the mother's counsel comported with due process. This court noted that the mother had received actual notice of the hearing and therefore had been informed of the pendency of the action in accordance with due process. Nevertheless, this court stated that "[d]ue process also demands that interested parties be afforded an opportunity to present their objections, which includes a reasonable time to prepare a defense to the litigation." 23 Kan. App. 2d at 961. Determining that a reasonable continuance would have given the mother adequate time to prepare her defense, this court found that the trial court abused its discretion in denying the mother's timely request for a continuance and reversed the order terminating parental rights. 23 Kan. App. 2d at 960-61. 

Similar to the facts of In re H.C., the record in the instant case indicates that D.R. received actual notice of the termination of parental rights hearing 1 week before the trial date. Moreover, publication service was effected approximately 2 weeks before trial. D.R.'s attorney timely requested a continuance and objected to the service of process. D.R. was living out-of-state in Nevada at the time he received notice of the hearing. The record fails to indicate that D.R. had been given enough time to allow him an adequate opportunity to meet with his attorney and prepare his defense. 

We determine that the time period of 1 week between the notice and the trial was insufficient for D.R., who was living in Nevada, to prepare his defense. See Robins v. Robert Lawrence Electronics Corporation, 84 N.Y.S.2d 99 (1948) (summons requiring out-of-state defendant to appear in 6 days denied defendant due process of law as it did not have adequate notice of proceeding and did not have adequate opportunity to present defense). In fact, D.R.'s counsel indicated that under the circumstances, he could not provide an adequate defense of D.R.'s interests. Here, in order to allow D.R. sufficient time to prepare his defense and present his objections, the trial court should have granted the continuance. 

The trial court's denial of the motion for continuance effectively terminated D.R.'s parental rights without giving him a sufficient opportunity to present a defense. "A parent's right in and to his or her children is of paramount importance and is entitled to due process protection under the Fourteenth Amendment." In re M.L.K., 13 Kan. App. 2d 251, Syl. ¶ 1, 768 P.2d 316 (1989). Under the facts of this case, we find that the trial court abused its discretion in failing to grant the request for a continuance. 

As previously stated, we have determined that the State failed to satisfy the due diligence requirement of K.S.A. 38-1582(c) to obtain jurisdiction over D.R. by publication. Even if the State had satisfied the due diligence requirement of K.S.A. 38-1582(c), we determine that the trial court erred when it failed to grant D.R. a reasonable continuance. As a result, we reverse and remand. If termination of parental rights proceedings are resumed, compliance with K.S.A. 38-1582 will be required. 

In light of the above determination, it is unnecessary to address D.R.'s remaining argument that the trial court erroneously found clear and convincing evidence that D.R. was unfit and that D.R.'s condition was unlikely to change in the foreseeable future. 

Reversed and remanded. 

END

2. Kansas - certified mail is not a prescribed method of service under K.S.A. 38-1534, the trial judge erred in ruling M.J. received proper notice and service of process on the motion and amended motion to terminate her parental rights. 

http://caselaw.lp.findlaw.com/scripts/getcase.pl?court=ks&vol=ctapp/2000/20000728/&invol=84315

No. 84,315 

IN THE COURT OF APPEALS OF THE STATE OF KANSAS 

In the Interest of B.K.J., J.A.J., J.J.J., and C.J., 

Minor Children Under the Age of Eighteen Years. 

SYLLABUS BY THE COURT 

1. A trial court's interpretation of a statute raises a question of law, and this court's scope of review is unlimited. 

2. In an action terminating a mother's parental rights, notice of the proceedings must be in accordance with K.S.A. 1999 Supp. 38-1582(b)(1)(A), as provided in K.S.A. 38-1533 and K.S.A. 38-1534. 

3. Service of process by restricted mail is different from service by certified mail. 

Appeal from Sedgwick District Court, JENNIFER L. JONES, judge. Opinion filed July 28, 2000. Reversed and remanded with directions. 

Roger Batt, of Wichita, for appellant. 

Gwendolen B. Mason, of Kansas Department of Social and Rehabilitation Services, of Wichita, for appellee. 

Before BRAZIL, C.J., BEIER, J., and J. STEPHEN NYSWONGER, District Judge, assigned. 

NYSWONGER, J.: The mother, M.J., appeals the termination of her parental rights to B.K.J., J.A.J., J.J.J., and C.J., alleging improper service of process. We reverse and remand. 

On September 17, 1998, the Kansas Department of Social and Rehabilitation Services (SRS) filed a motion for review and termination of the parental rights of M.J. 

M.J. was present at a review hearing on October 22, 1998. At that hearing she was ordered to attend a pretrial conference on January 15, 1999, as well as the hearing on the motion on February 10 and 12, 1999. M.J. received personal service of the notice for the January 15, 1999, pretrial conference and certified mail service for the February 10 hearing. The certified mail providing the notice of the February 10 hearing was returned by the post office as unclaimed. 

On January 22, 1999, SRS filed an amended motion for review and termination. The certificate of service shows that a copy of the motion was mailed to M.J.'s attorney. The record is silent as to whether M.J. received notice of the amended motion pursuant to K.S.A. 38-1533 and K.S.A. 38-1534. 

M.J. did not appear at the February 10, 1999, hearing on the motion to terminate parental rights. M.J.'s attorney objected to service of process on the original motion and on the amended motion. SRS argued that, because M.J. was present at the review hearing, she had notice. The trial court agreed with SRS and proceeded to hearing on the motion. After the hearing the trial court found M.J. unfit and terminated her parental rights. 

Notice of Hearing

A trial court's interpretation of a statute is a question of law, and this court's scope of review is unlimited. When determining a question of law, this court is not bound by the decision of the district court. In re J.E.M., 20 Kan. App. 2d 596, 597, 890 P.2d 364 (1995). 

SRS filed an original motion to request termination of M.J.'s parental rights and later amended it. Any interested party may request a parent be found unfit and parental rights be terminated or a permanent guardian be appointed by petition or motion. K.S.A. 1999 Supp. 38-1581. K.S.A. 1999 Supp. 38-1582(b)(1)(A) requires the trial court to give notice of the hearing as provided in K.S.A. 38-1533 and K.S.A. 38-1534. 

K.S.A. 38-1533(a) provides that the summons and a copy of the petition shall be served on the child alleged to be a child in need of care by serving the guardian ad litem appointed for the child, the parents or parent having legal custody or who may be ordered to pay child support by the court, the person with whom the child is residing, and any other person designated by the county or district attorney. Methods for service of process include restricted mail service, which is completed upon mailing in accordance with K.S.A. 60-103. K.S.A. 38-1534(c). 

The notice for the February 10, 1999, hearing was mailed by certified mail. SRS asserts that certified mail is substantially the same as restricted mail and satisfies the notice requirement. K.S.A. 60-103 defines restricted mail as mail 

"which carries on its face the endorsements 'return receipt requested showing address where delivered' and 'deliver to addressee only' and for which the appropriate fees have been paid upon mailing for the processing of mail so endorsed in accordance with the regulations of the postal department, except that mail on which the addressee is not a natural person or persons the endorsement 'deliver to addressee only' may be omitted." 

In contrast, service of process by certified mail requires the sheriff of the county where the action is filed to evidence it by a return receipt signed by any person or by restricted delivery. K.S.A. 61-1803(b). It does not require the endorsements "return receipt requested showing address where delivered" and "deliver to addressee only." Service of process by restricted mail is different from service by certified mail. 

Since certified mail is not a prescribed method of service under K.S.A. 38-1534, the trial judge erred in ruling M.J. received proper notice and service of process on the motion and amended motion to terminate her parental rights. 

Reversed and remanded for a new trial. 

END

http://caselaw.lp.findlaw.com/scripts/getcase.pl?court=nc&vol=appeals2003/&invol=021073-1
Carolina Court Opinions

All opinions are subject to modification and technical correction prior to official publication in the North Carolina Reports and North Carolina Court of Appeals Reports. In the event of discrepancies between the electronic version of an opinion and the print version appearing in the North Carolina Reports and North Carolina Court of Appeals Reports, the latest print version is to be considered authoritative. 

NO. COA02-1073

NORTH CAROLINA COURT OF APPEALS

Filed: 17 June 2003

IN THE MATTER OF: LINDSAY ALEXANDER, DOB: 3/13/89 a minor child

IN THE MATTER OF: ROBYN ALEXANDER, DOB: 5/30/94 a minor child

THE ORANGE COUNTY DEPARTMENT OF SOCIAL SERVICES,

                            Petitioner

    v.

DAVID ALEXANDER and BRENDA ALEXANDER,

                            Respondents

    Appeal by respondents from orders entered 21 March 2002 by Judge M. Patricia DeVine in Orange County District Court. Heard in the Court of Appeals 14 April 2003.

    Carol J. Holcomb and Samantha Hyatt Cabe, for petitioner- appellee.

    Elizabeth A. Hansen and Janet K. Ledbetter, for respondents- appellants.

    CALABRIA, Judge.

    David and Brenda Alexander (collectively “respondents”) appeal from orders terminating their parental rights to Lindsay Alexander and Robyn Alexander (collectively “the minor children”). We reverse.

    The termination of parental rights issue in this case arises approximately two years after the Orange County Department of Social Services (“DSS”) substantiated a report of neglect. On 11 December 2000, DSS obtained a non-secure custody order to remove the minor children from the home of respondents. Thereafter, DSS attempted to eliminate the need for placement of the minor childrenoutside the home by creating a case plan to assist respondents in providing the minor children with appropriate care and safe living conditions. In October of 2001, conflicting reports as to the progress made by respondents were submitted to the trial court. On 4 October 2001 at the permanency planning hearing, the district court found the appropriate permanent plan for the minor children was to pursue adoption, and ordered DSS to cease reunification efforts and to file a petition seeking termination of the parental rights of each parent within sixty days.

    On 7 November 2001, DSS filed termination of parental rights motions for each of the minor children as against each respondent in Orange County District Court. While the motions and certificates of service were served on respondents and their counsel, notice complying with the provisions of N.C. Gen. Stat. § 7B-1106.1 was not received. The court continued the case until 31 January 2002. Respondents received timely service of the motion and order to continue. On 31 January 2002, the court held a hearing on DSS' motion to terminate respondents' parental rights. Respondents' attorneys were present at the hearing and had contacted respondents the week before the hearing; however, respondents failed to attend. In orders entered on 21 March 2002, respondents' parental rights to the minor children were terminated. Respondents appeal.

    The dispositive question presented in this appeal is whether DSS satisfied its statutory duty to prepare notice to respondents comporting with N.C. Gen. Stat. § 7B-1106.1 (2001). Since therecord indicates respondents did not receive the requisite notice and since the provisions of N.C. Gen. Stat. § 7B-1106.1 concerning notice are mandatory, we remand this case for a new hearing.

    In 1999, the North Carolina General Assembly restructured the juvenile code and enacted Chapter 7B of the North Carolina General Statutes. In 2000, the General Assembly added N.C. Gen. Stat. § 7B-1106.1, which provides in part that “[u]pon the filing of a motion [for termination of parental rights,] the movant shall prepare a notice directed to . . . (1) The parents of the juvenile.” N.C. Gen. Stat. § 7B-1106.1(a) (2001). Subsection (b) states the notice to the parents “shall” contain the following:

        (1) The name of the minor juvenile.

        (2) Notice that a written response to the motion must be filed with the clerk within 30 days after service of the motion and notice, or the parent's rights may be terminated.

        (3) Notice that any attorney appointed previously to represent the parent in the abuse, neglect, or dependency proceeding will continue to represent the parents unless otherwise ordered by the court.

        (4) Notice that if the parent is indigent, the parent is entitled to appointed counsel and if the parent is not already represented by appointed counsel the parent may contact the clerk immediately to request counsel.

        (5) Notice that the date, time, and place of hearing will be mailed by the moving party upon filing of the response or 30 days from the date of service if no response is filed.

        (6) Notice of the purpose of the hearing and notice that the parents may attend the termination hearing.

    The mandatory nature of the language employed in N.C. Gen. Stat. § 7B-1106.1 is underscored by N.C. Gen. Stat. § 7B-1102, which states, in relevant part, that the service of the motion for termination of parental rights “and the notice required by G.S. 7B-1106.1 shall be . . . in accordance with G.S. 1A-1, Rule 5(b) . . . .” N.C. Gen. Stat. § 7B-1102(b) (2001) (emphasis added).

    The General Assembly, through the interlocking provisions of N.C. Gen. Stat. §§ 1A-1, Rule 5(b), 7B-1102, and 7B-1106.1, has enacted three mandates regarding the notice required to accompany a filing of a motion to terminate parental rights, including the provision that the notice “shall be served on the party against whom it is asserted or on the party's attorney of record.” N.C. Gen. Stat. § 1A-1, Rule 5(b). 

    DSS concedes it failed to prepare notice to respondents or their counsel comporting with this statutory framework; however, DSS asserts (I) the notice provided in the motions and order continuing the review hearing and rescheduling the hearing for termination of parental rights was reasonably calculated to apprise respondents of the pending hearing and gave actual notice of the hearing and (II) the absence of the statutory requirements from the notice given resulted in no prejudice to respondents. We disagree.

    First, DSS argues due process requires only that a governmental agency provide “'notice reasonably calculated, under all the circumstances, to apprise interested parties of the pendency of the action and afford them an opportunity to present their objections.'” Mennonite Board of Missions v. Adams, 462 U.S. 791, 795, 77 L. Ed. 2d 180, 185 (1983) (quoting Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306, 314, 94 L. Ed. 865, 873 (1950)). However, the level of notice in the instant case is not governed by the constitutional principles of due process. It ismandated by the statutory requirements as set forth in N.C. Gen. Stat. § 7B-1106.1. Accordingly, this argument is without merit. 

    Second, DSS argues that, despite their failure to include the notice requirements of N.C. Gen. Stat. § 7B-1106.1(b), respondents were not prejudiced by the lack of those requirements. Specifically, DSS contends the information in the motion to terminate parental rights along with the added information in the motion to continue included the following statutory elements of N.C. Gen. Stat. § 7B-1106.1(b): (1) the names of the minor juveniles satisfying subsection (b)(1); (2) the date of the hearing satisfying subsection (b)(5) in part; and (3) the purpose of the hearing satisfying subsection (b)(6) in part. DSS further contends the remaining notice requirements were unnecessary under the facts of this case. 

    The law regarding notice accompanying a motion to terminate parental rights is clear: (1) the notice “shall” be directed to the necessary parties, including the parents of the juvenile, (2) the notice “shall” include the required elements, and (3) the notice “shall” be served in accordance with N.C. Gen. Stat. § 1A-1, Rule 5(b). This Court has held the General Assembly's use of the word “shall” establishes a mandate, and failure to comply with the statutory mandate is reversible error. In re Eades, 143 N.C. App. 712, 713, 547 S.E.2d 146, 147 (2001). 

    The notice requirements at issue are part of a statutory framework intended to safeguard a parent's fundamental rights “to make decisions concerning the care, custody, and control of theirchildren.” Troxel v. Granville, 530 U.S. 57, 66, 147 L. Ed. 2d 49, 57 (2000). “This parental liberty interest 'is perhaps the oldest of the fundamental liberty interests[.]'” Owenby v. Young, ___ N.C. ___, ___, ___ S.E.2d ___, ___ (2003) (quoting Troxel, 530 U.S. at 65, 147 L. Ed. 2d at 56)). The notice requirements in the enacted framework are neither unnecessary nor overly burdensome. DSS may satisfy the notice requirements of N.C. Gen. Stat. § 7B- 1106.1 by preparing and giving appropriate notice to the parents of the juvenile and their attorneys at the permanency placement hearing when the date is determined after the trial court orders the filing of a petition for the termination of parental rights. However, where a movant fails to give the required notice, prejudicial error exists, and a new hearing is required.

    Reversed and remanded for a new hearing.

    Chief Judge EAGLES and Judge HUNTER concur.
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4.   FLORIDA - Such is error

because it is a denial of the procedural due

process rights of notice and a fair hearing. See

Wood v. State, 544 So. 2d 1004, 1006 (Fla.

1989)(“adequate notice and meaningful hearing”

required before termination of substantive rights).

R.S. was unaware that her parental rights were

subject to termination at the hearing on the ground

not pleaded, and consequently, she was

unprepared to rebut the ground, especially where

the ground was not even mentioned until the trial

court’s ruling.
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GUNTHER, J.

The parental rights of R.S. were terminated.

R.S. raises multiple issues on appeal. We write

to address only the issue of whether the trial court

erred by terminating R.S.’s parental rights on a

ground not pleaded in the termination petition. On

that issue, we reverse.

The Department of Children and Families

(DCF) filed a petition for termination of parental

rights as to R.S. and her four children. In the

petition, DCF stated five grounds for termination:

Florida Statutes sections 39.806(1)(b),

39.806(1)(c), 39.806(1)(d)3., 39.806(1)(e), and

39.806(1)(f). During DCF’s opening statement at

the termination hearing, DCF requested

termination on three grounds: 39.806(1)(b),

39.806(1)(b)3. [presumably 39.806(1)(d)3.], and

39.806(1)(c).

At the conclusion of the termination hearing, the

trial court made findings supporting termination

under 39.806(1)(d)1. and 39.806(1)(e). In the

written order of termination, the trial court

indicated that it was terminating R.S.’s parental

rights under 39.806(1)(d) and 39.806(1)(e),

incorporating findings relevant to both

39.806(1)(d)1. and 39.806(1)(d)3., as well as

39.806(1)(e). 

R.S. contends that it was error for the trial court

to terminate her parental rights on a ground,

39.806(1)(d)1., not pleaded in the termination

petition. See In the Interest of A.D.J., 466 So. 2d

1156, 1163 (Fla. 1st DCA 1985)(recognizing the

principle in the context of permanent

commitment). We agree. The termination petition

does not allege 39.806(1)(d)1. as a ground for

termination, nor did DCF seek termination under

this ground during its opening statement or by

amendment of the petition.

Additionally, the

termination was not tried by consent.

Nonetheless, the trial court terminated R.S.’s

parental rights on this ground. This fact is not

altered by the termination order’s focus on

39.806(1)(d) as a whole where the un-pleaded

ground of 39.806(1)(d)1. was considered and

incorporated by the trial court. Such is error

because it is a denial of the procedural due

process rights of notice and a fair hearing. See

Wood v. State, 544 So. 2d 1004, 1006 (Fla.

1989)(“adequate notice and meaningful hearing”

required before termination of substantive rights).

R.S. was unaware that her parental rights were

subject to termination at the hearing on the ground

not pleaded, and consequently, she was

unprepared to rebut the ground, especially where

the ground was not even mentioned until the trial

court’s ruling.

Therefore, on this issue, we reverse and remand

-----------------------------

5. FLORIDA

 “See M.J.W. v. Dep’t of Children &

Families, 825 So. 2d 1038, 1041 (Fla. 1st DCA

2002) (observing that without proper service of

process upon a defendant in a termination

proceeding, “the court lacks personal jurisdiction

over the defendant”); B.G. v. Fla. Dep’t of

Health & Rehab. Servs., 611 So. 2d 71 (Fla. 1st

DCA 1992).”
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GROSS, J.

The Guardian Ad Litem Program timely appeals

a circuit court order allowing it to adopt the

petition for termination of parental rights (TPR),

which had been voluntarily dismissed by the

Department of Children & Families, but requiring

it to file its own petition, serve it on the father, and

begin a new adjudicatory hearing.

We affirm the requirement of a new

adjudicatory hearing, but reverse the portion of the

order mandating the filing of a new petition with

service upon the father.
The Department filed a petition for termination

against the mother and father of R.A., alleging

grounds under section 39.806(1)(f), Florida

Statutes (2002). Trial began on March 3, 2003,

and continued on March 6, March 7, and April 1,

2003. On April 1, in the middle of the adjudicatory

hearing, the Department announced a voluntary

dismissal of the petition as to the father.

The Guardian noticed all parties and the court

that it would be adopting the petition against the

father, pursuant to Florida Rule of Juvenile

Procedure 8.500(f).

The Guardian essentially

sought to jump into the middle of the case and step

into the shoes of the Department, so that the case

could proceed without interruption. The Guardian

stated that it would adopt the Department’s pre-

trial statement and would offer only witnesses and

evidence that the Department had offered and had

planned to offer in the remainder of the trial, so

that the father would not suffer any prejudice.

The father objected to the Guardian proceeding

in this manner, contending that his trial strategy

would significantly change due to the

Department’s dismissal of its petition. 

The

Attorney Ad Litem for the child also objected,

noting that “the strategies would just by nature be

different knowing that the Department is no longer

pursuing a TPR case against the father.”

The trial court granted the Guardian’s motion to

adopt the Department’s petition. However, the

order required compliance with “every statutory

guideline set forth” in Chapter 39, Florida Statutes

(2002), including reservice of the TPR petition

upon the father.

Rule 8.500(f) provides:

The petitioner, without leave of court, at any

time before entry of an order of adjudication,

may request a voluntary dismissal of the petition

by serving a notice of request of dismissal on all

parties or, if during a hearing, by so stating on
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the record. The petition shall be dismissed

and the court loses jurisdiction unless

another party adopts the petition within 72

hours. Unless otherwise stated, the dismissal

shall be without prejudice.

(Emphasis added).

The rule must be read in the context of Chapter

39. To adopt a TPR petition under rule 8.500(f),

a party must be one that could have filed a petition

in the first place. A petition may be initiated by

“the department, the guardian ad litem, or any

other person who has knowledge of the facts

alleged or is informed of them and believes that

they are true.” § 39.802(1), Fla. Stat. (2002); see

Fla. R. Juv. P. 8.500(a)(2) (noting that

Department, guardian, licensed child-placing

agency, or any person having knowledge of the

facts may file a TPR). A petition must be filed

“under oath stating the petitioner’s good faith in

filing the petition.” § 39.802(2). To adopt a

petition under rule 8.500(f), the adopting party

must comply with the oath requirement of section

39.802(2). 

The jurisdiction of the court over a parent in a

termination proceeding is invoked by the filing of

the petition and the service of the petition upon the

parent.

See M.J.W. v. Dep’t of Children &

Families, 825 So. 2d 1038, 1041 (Fla. 1st DCA

2002) (observing that without proper service of

process upon a defendant in a termination

proceeding, “the court lacks personal jurisdiction

over the defendant”); B.G. v. Fla. Dep’t of

Health & Rehab. Servs., 611 So. 2d 71 (Fla. 1st

DCA 1992).

We read the language of rule

8.500(f) – that the “court loses jurisdiction unless

another party adopts the petition within 72 hours”

– as dispensing with the requirement that the

petition be re-served upon the parent. Thus, we

reverse that portion of the circuit court order

requiring service of process.

After a party has adopted a petition under rule

8.500(f) and consistent with section 39.802(2), the

court must reschedule the adjudicatory hearing to

start anew. We agree with counsel for the father

that a parent’s trial strategy may differ depending

on the party bringing the termination petition. We

note that at the new adjudicatory hearing, the

party that adopted the petition may rely on section

39.809(3), Florida Statutes (2002), which provides

in pertinent part:

For purposes of the adjudicatory hearing, to

avoid unnecessary duplication of expense, the

judge may consider in-court testimony previously

given at any properly noticed hearing, without

regard to the availability or unavailability of the

witness at the time of the actual adjudicatory

hearing, if the recorded testimony itself is made

available to the judge. Consideration of such

testimony does not preclude the witness being

subpoenaed to answer supplemental questions.

WARNER and HAZOURI, JJ., concur.

NOT FINAL UNTIL DISPOSITION OF ANY TIMELY

FILED MOTION FOR REHEARING.

----------------------------------------------

6. FLORIDA 

“However, we reverse to the extent that the trial court did not consider the Mother's claim regarding lack of notice.”

“…In a civil proceeding, this court cannot grant a belated appeal, and

generally the litigant must file a motion in the trial court pursuant to rule 1.540 to obtain relief. See Brigham v. State, 769 So. 2d 1100, 1101 (Fla. 1st DCA 2000). 

In termination of parental rights cases, however, the proper vehicle for relief to obtain a belated appeal is to file a petition for writ of habeas corpus in the trial court. In re E.H., 609 So. 2d 1289, 1290 (Fla. 1992); M.W. v. Dep't of Children & Families, 792 So. 2d 1241, 1241-42 (Fla. 1st DCA 2001). Although the Mother's pro se motion for relief from judgment cited rule 1.540, the motion asserted a basis for habeas relief to file a belated appeal of the termination order.
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Based on the Mother's allegations regarding lack of notice of entry of the

termination order, it appears that testimony by the Mother and her former counsel may

be necessary for the trial court to resolve the issue presented. …”
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SILBERMAN, Judge.
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V.H. (the Mother) appeals an order denying her motion for relief from

judgment in this termination of parental rights action. We affirm in part, reverse in part,

and remand for further proceedings. 

In a prior appeal, this court dismissed the Mother's pro se appeal of the

order terminating parental rights for lack of jurisdiction because the notice of appeal had

been untimely filed. The Mother then filed a pro se motion for relief from judgment

under Florida Rule of Civil Procedure 1.540, which the trial court treated as a motion

under the analogous juvenile rule, Florida Rule of Juvenile Procedure 8.270. In her

motion, the Mother challenged the termination order on the merits. She also claimed

that she had not received timely written notice of the termination order, thus denying her

the right to file a timely appeal of the order.

The trial court denied the motion for relief, finding that the grounds

attacking the termination order on the merits were not properly raised in a motion for relief from judgment and were matters for direct appeal. The trial court correctly denied the Mother's motion in that respect, and we affirm that portion of the order. The trial

court also observed that this court had dismissed the Mother's appeal of the termination

order as untimely. The trial court concluded that the doctrines of res judicata, collateral

estoppel, and law of the case barred the Mother from arguing the notice issue. 

In this appeal, the Mother's counsel does not assert error arising from the

order denying the motion for relief from judgment, which is the order now before us. 

Instead, the Mother's counsel argues that the trial court erred in terminating the

Mother's parental rights. Because the termination order is not properly before this court,
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We also note that a transcript of the termination hearing is not contained in the

record on appeal.

-3-

we cannot consider the merits of the Mother's argument regarding that order.

1

However, we reverse to the extent that the trial court did not consider the Mother's claim regarding lack of notice. 

In the prior appeal, we issued an order to show cause why the Mother's

pro se appeal of the termination order should not be dismissed as untimely. The Mother

filed a response that she entitled "Motion to Show Cause." There, the Mother stated

that she told her court-appointed attorney to file an appeal of the termination order and

that she waited for a response from this court concerning the appeal. She asserted that

after hearing nothing further, she contacted her attorney's office and discovered that her

attorney no longer worked there. The Mother eventually located the attorney who said

that she was dismissed from the Mother's case and that she never filed the appeal the

Mother had requested. 

In a civil proceeding, this court cannot grant a belated appeal, and

generally the litigant must file a motion in the trial court pursuant to rule 1.540 to obtain relief. See Brigham v. State, 769 So. 2d 1100, 1101 (Fla. 1st DCA 2000). 

In termination of parental rights cases, however, the proper vehicle for relief to obtain a belated appeal is to file a petition for writ of habeas corpus in the trial court. In re E.H., 609 So. 2d 1289, 1290 (Fla. 1992); M.W. v. Dep't of Children & Families, 792 So. 2d 1241, 1241-42 (Fla. 1st DCA 2001). Although the Mother's pro se motion for relief from judgment cited rule 1.540, the motion asserted a basis for habeas relief to file a belated appeal of the termination order.
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Based on the Mother's allegations regarding lack of notice of entry of the

termination order, it appears that testimony by the Mother and her former counsel may

be necessary for the trial court to resolve the issue presented. 
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Our dismissal of the Mother's prior appeal for lack of jurisdiction was not

law of the case with respect to the notice issue. See Pompi v. City of Jacksonville, 872

So. 2d 931, 933 (Fla. 1st DCA 2004). The Pompi court determined that the trial court

erred in denying a rule 1.540 motion on the basis of law of the case and explained as

follows:

The dismissal of an appeal for lack of appellate jurisdiction is

necessarily a decision made without prejudice to the

appellant's right to pursue whatever remedies may still exist. 

The doctrine of the law of the case assumes that an issue

was decided in the appellate court. Yet the very point of a

dismissal for lack of jurisdiction is that the court lacks judicial

power to make a decision.

Id. Here, this court had no authority to grant the Mother a belated appeal and thus

dismissed her appeal for lack of jurisdiction. 

Accordingly, we reverse in part the order denying the Mother's motion for

relief from judgment and remand for the trial court to consider the motion as a petition for writ of habeas corpus seeking a belated appeal of the termination order. The trial

court shall conduct an evidentiary hearing on an expedited basis to determine whether

the Mother is entitled to a belated appeal.

2

The trial court should then enter an order

with findings of fact to support the grant or denial of a belated appeal. See M.W., 792 So. 2d at 1242. 

Affirmed in part, reversed in part, and remanded.

NORTHCUTT and VILLANTI, JJ., Concur.
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"Of all tyrannies, a tyranny exercised for the good of its victims, may

be the most oppressive. Those who torment us for our own good will

torment us without end, for they do so with the approval of their own

conscience." - C.S. Lewis

This is a court of law young man, not a court of justice.- Oliver

Wendell Holmes

