Property Tutorial Four
1a) Tim’s rights as regards the property depend on whether, under his agreement with Leonard, he acquired a lease or a mere licence; whether, if it was a lease, it was a fixed term or periodic lease; and, whether on that state of facts the notice given by Leonard on the 4th of September was sufficient to require him to move out on the 1st of October.

An occupier of residential accommodation at a rent for a term is either a lodger or a tenant, holding respectively either a licence or a lease. While a lease confers an interest in land, a licence is a mere agreement between parties, which “passeth no interest nor alters or transfers property in any thing but only makes an action lawful which without it had been unlawful.” (Thomas v. Sorrell (1673) Vaugh 330 at 351) A licence is far easier to revoke than a lease, as if confers no interest, and Leonard’s only remedy will then be damages unless the facts are such as to warrant the intervention of equity.

Whether or not a lease was granted depends on the true bargain behind the agreement between Tim and Leonard. (Aslan v. Murphy No 1 and Duke v. Wynne (1990) 59 P. & C.R. 407) In that case, the court, emphasizing that a distinction had to be drawn between the “apparent bargain” and the “true bargain”, ruled that even though the express terms of the agreement suggested a licence, a lease had in fact been created because the express terms belied the actual state of the relationship: in the first, although the terms of the agreement purported to declare that the occupant would not have exclusive possession of the premises, be deprived of its use for 90 minutes each day, and that the owner would retain the keys and provide services such as housekeeping, provision of bedlinen, etc, a tenancy had been created as no services had actually been performed, and the retention of keys by a landlord did not in itself possess any magic, being as that keys could be retained for emergency situations, etc. In the second case, the express terms of the contract stated that the agreement created a licence, exclusive possession was not conferred, and reserved the right for the owner of the premises to place other persons in the premises. However, the agreement also provided that the premises would not be occupied by persons other than those whom the owner would set out. On the facts it was found that this was not a serious possibility, and therefore the court held that the true bargain was for a tenancy and the occupants had the benefit of a lease.

The chief test is whether or not the agreement granted Tim exclusive possession of the premises: “whether upon its true construction the agreement confers on the occupier exclusive possession”. Where “the only circumstances are that residential accomodation is offered and accepted with exclusive possession for a term at a rent, the result is a tenancy”. (Street v. Mountford [1985] 1 AC 809) 

In that case, an agreement for the use of a room was made in terms which strongly suggested that only a licence was granted: the agreement was termed “the licence agreement”, contained a declaration that the user of the room understood that the agreement did not grant her a tenancy protected under the Rent Acts, was not assignable, and was determinable on fourteen days’ written notice. However, on the facts, the landlord conceded that the agreement granted the user exclusive possession of the room. The House of Lords held that the grant of the legal right of exclusive possession created a tenancy and that the defendant had therefore obtained under it a lease.

The facts do not reveal whether or not Tim was granted exclusive possession; however, it would be enough if he could prevent Leonard from entering his room. In Goh Suat Neo v. Roberts, nine persons paid rent to the owner of a house. Each occupied and was responsible for his own room; each installed his own lock on his own room and had the power to exclude the house owner from it. The court held that such occupation was sufficient to justify a lease even though the nine tenants collectively shared the use of the bathroom and kitchen in the house.

In Street, however, it was acknowledged that where there were “special circumstances”, the fact that there was exclusive possession for a term at a rent might not be create a tenancy. Such circumstances were set out in Lord Denning’s judgment in Facchini v. Bryson [1952] 1 TLR 1386 at 1389:

“In all the cases where an occupier has been held to be a licensee there has been something in the circumstances, such as a family arrangement, an act of friendship or generosity, or such like, to negative any intention to create a tenancy.”

The question might then be whether it was intended that “the occupier should have a stake in the room” or only “permission for himself personally to occupy,” as stated by Lord Denning in Marchant v. Charters [1977] 1 WLR 1181. In Street, Lord Templeton disapproved of the intention test as determinative of whether or not a lease was created. However, it would be absurd to say that as between friend or family there may never be a landlord and tenant relationship, and in view of Lord Templeton’s acceptance that certain special circumstances could negative any intention to create a tenancy, it is submitted that Lord Denning’s criteria may be indicative of how the “special circumstances” criteria is to be applied. One factor which may be determinative is whether Tim’s presence in Leonard’s house was “so personal in nature that the proper inference is that he was a licensee”, as in Abbeyfield Society v. Woods [1968] 1 WLR 374, where the occupier of a room in an old folks’ home was held to be a licensee even though he had exclusive possession of the room, since there were many factors provided in the arrangement besides possession, such as the provision of services, meals and a resident housekeeper.

In this case, Tim and Leonard were friends. It is clear by the imposition of $1000 monthly rent that Leonard did not allow Tim to stay in his house purely out of fraternal affection, as in the case of Heslop v. Burns [1974] 1 WLR 1241, mentioned in Street, where the owner allowed a family to live in a cottage rent free. It is unclear on the facts whether Leonard would have taken another person in his house had he not been Tim, specifically; more details are needed for a tentative conclusion.

Assuming that Tim had a lease, however, his say in how long the lease can last then depends on the sort of lease created; whether fixed term or periodic. This would be a matter of construction of the agreement: Lim Kim Yiang v. Foo Suan Seng [1992] 1 SLR 573. On the terms of the agreement, Tim was to pay a monthly rent of $1000 until his flat was ready. The agreement therefore suggests that either the lease was a monthly periodic lease, or a lease until his flat was ready.

For it to be a fixed term lease, the term “until your flat is ready” must be certain or capable of being rendered certain: Lace v. Chantler [1944] 1 KB 368, where a lease “for the duration of the war” was held to be void for uncertainty. 

In Prudential Assurance Co v. London Residuary Body [1992] AC 386, the House of Lords held that a lease containing a term which provided that “the tenancy shall continue until the land is required by the council for road widening” was void for uncertainty, and the fact that tenant paid rent on a six-monthly basis gave rise to a periodic yearly tenancy which could be determined by six months’ notice. In that case, the original landowner was a county council with responsibility for widening roads, but the land was later passed to the plaintiff, which was not a highway authority.

Here, “until your flat is ready” is not a certain term, as neither Tim nor Leonard has any control over the building of the flats, and “your flat” in this context is an inherently ambiguous term, as Tim could theoretically choose to break his contract to take up the employee flat. However, it could also be argued that in the context Tim and Leonard both envisioned a tenancy which would expire in two years, as this was when the flat Tim expected would be his would be completed, and the period for which Tim would need accomodation. This would then be a question of fact. While more details are needed for a more comprehensive answer, it is submitted that the courts should take the same approach as that towards whether or not a lease exists, looking to the true bargain rather than the words.

If it is found that the agreement created a monthly tenancy, then the law in Ko Teck Kin v. Watkinson (1961) 27 MLJ 73 applies: “where the tenancy is a monthly one it should expire at the end of the month from the date of commencement of the tenancy”. “[I]n a monthly tenancy the period of the noitce to quit, in the absence of special agreement, must correspond with the length of the tenancy and must determine at the end of a periodic month from the commencement of the tenancy”.

Therefore, following this case, Leonard’s notice need not oblige Tim to move out by the 1st of October. The lack of any specification as to the length of notice to quit may also point to the fact that both parties intended a fixed term tenancy of two years.

1b) Tim should obtain a formal agreement from Leonard for a lease of “two years”, with an option to renew after the determination of the lease, and specifying clearly his rights and obligations under the lease.
2) Whether or not Tom can be evicted by Peter depends on whether, under his agreement with Larry, he obtained a lease or a licence, and whether, if a lease, that lease was equitable or legal. The fact that the agreement was worded in the terms of a licence is not determinative of whether the agreement amounted in law to a licence; what the courts will take note of is the “true bargain” between Tom and Larry: Aslan.

While the agreement provided that Tom would have had to share the flat with any other person that Larry might nominate, this state of affairs never materialised; therefore, as in Duke, this should not be taken as indicative that the agreement created a licence. On the facts, although Larry’s maid came to clean the flat and breakfast was delivered, this was an arrangement in fact carried out for only a few weeks out of a lease of two years. When Tom complained to Larry, Larry did nothing, which may be indicative of the fact that Larry’s intention in including the provision to provide cleaning and breakfast was merely so that their agreement would be seen to amount to a licence; this might in turn be indicative of Larry’s intention to perpetuate a “sham” or “fraud” as cautioned against by Lord Templeton in Street. The fact that Larry retained a set of keys would not be a factor against Tom, either, as in Aslan, it was recognised that keeping a spare set was an act which could be undertaken by any prudent landlord. As long as Tom in fact had exclusive possession at a certain term for rent, that fact alone should be sufficient in the absence of any “special circumstances” to prove a tenancy.

If Tom in fact had a lease, then, whether or not Peter could evict him might then depend on whether or not it was an equitable lease. If it were an equitable lease, Peter, who took possession of the landlord’s interest without notice of it would not be bound to treat it as such, and would therefore be entitled to evict him, and Tom’s only remedy would be in damages against Larry. 

s53 of the CLPA provides that “A conveyance of any estate or interest in land other than a lease for a period not exceeding 7 years at a rack rent shall be void at law unless it is by deed in the English language.” Since the agreement provided for Tom to stay in the flat for two years, he would be able to obtain a legal lease even if not by deed in the English language, and his prior legal interest would take precedence over Peter’s subsequent one.

3) “In order for a covenant in a lease to bind successors in title it has to “touch and concern” land.


