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In June 1995 South Africa's Constitutional Court unanimously voted to abolish the death penalty in that country, citing among other reasons the failure of United States courts to develop a fair and consistent capital punishment system. South Africa is the forty-second country since 1976 to follow the abolitionist path. One of the specific problems cited by the Justices of South Africa's highest court was the contradiction between the principle that in order to be fair a sanction must be applied consistently, and the equally compelling need for discretion at each decision point in the system so that cases can be decided on their individual merits. As the United States Supreme Court itself has conceded, the power to exercise discretion also entails the power to discriminate, and thus discretion and consistent fairness are in the end incompatible (Cole, 1996; also see the exchange between Justices Blackmun and Scalia in Callins v. Collins, 114 S. Ct. 1127, 1994). 


Since its revival in the mid-1970's the death penalty in the United States has been effectively paralyzed by these contradictory demands. There have been more than five thousand death sentences imposed in the last twenty-five years (Stephan and Snell, 1995) but less than four hundred executions have been carried out (Death Row USA, 1997). Death row populations in the United States, which numbered between six and seven hundred in 1972 when the death penalty was ruled unconstitutional, have grown to over three thousand in 1997 (Death Row USA, 1997). 


Much of the paralysis over the last two decades has resulted from the extensive federal litigation over a range of issues involving fairness and consistency, like how to provide legal representation for indigent defendants, the problem of racial discrimination, problems involving the execution of juveniles, mentally retarded, and mentally ill offenders, how to deal with cases in which new evidence, especially evidence of innocence, is discovered late in the process, and others. In recent years, however, the key political battle has increasingly been over the federal appeals process itself, especially the writ of habeas corpus.


It is largely through the federal appeals process that defense attorneys and opponents of the death penalty have attacked inequities in the capital punishment system, but without much success. As Cole (1996) points out, class, race, and ethnic discrimination still play a major role in capital punishment in most death penalty states, the United States remains one of the very few countries in the world where juveniles, the mentally retarded, and the mentally ill can be executed, and it has become increasingly difficult for death row prisoners to get new evidence of innocence heard by the courts. Opponents of the death penalty have also pursued a lesser known, and much more successful, strategy in supporting employment of every avenue of federal appeal in virtually every death penalty case. One of the early designers of this strategy, which began in the 1960’s, described it’s initial rationale as follows:

One way to promote [abolition of the death penalty] was to raise the entire range of capital punishment arguments in all cases where execution was imminent, thereby stopping the killing and eventually presenting any resumption of it as likely to lead to a blood bath. The politics of abolition boiled down to this: for each year the United States went without executions, the more hollow would ring claims that the American people could not do without them; the longer death row inmates waited, the greater their numbers, the more difficult it would be for the courts to permit the first execution. A successful moratorium strategy would create a death row logjam.  (Meltsner, 1973:107)

The designers of the “moratorium strategy” had already concluded by the 1960’s that the federal courts were unwilling to directly confront the systematic inequities that had long plagued administration of the death penalty, especially racial discrimination. The moratorium strategy was designed to force the federal courts to examine every detail of the system on a case-by-case basis. Once forced to confront the blatant inequities in the system, it was thought, these courts would not be able to justify allowing executions to continue (Meltsner, 1973). By the late 1960’s, the moratorium strategy and the political pressures that it brought to bear had helped generate a nationwide moratorium on executions, the abolition of the death penalty by courts in several states, and finally the outright national (albeit temporary) abolition of the death penalty by the U.S. Supreme Court in 1972 (Furman v. Georgia, 408 U.S. 238, 1972).


When the death penalty was reinstated by a more conservative Court in 1976, many of the changes wrought by the moratorium campaign were institutionalized as part of a promise by the Court to end the inequities and, as Justice Lewis Powell put it, to “surround” the death penalty with “safeguards to make it as fair as possible” (McCleskey v. Kemp, 481 U.S. 313, 1987). Virtually unlimited access to state and federal appeals courts became a fundamental part of the new system and Congress even funded nineteen regional resource centers to represent death row prisoners seeking access to the appeals courts. The result of the Court’s attempt to establish a fair and effective system of capital punishment has been a dismal failure. In the end, courts in the 1980’s and 1990’s have proven no more willing to confront the inequities in capital punishment than were those in the 1950’s and 1960’s but instead have found other ways, mostly rooted in the appeals process, to keep the number of executions low. Today the death penalty not only remains fraught with inequities but also remains paralyzed by the very process that was supposed to make it fair and effective. 


For the past ten years conservatives, including some Justices on the Supreme Court itself, have campaigned vigorously to return full administrative control over capital punishment to the states, thus ridding the federal courts of both massive exposure to the inequities and the bulky and time-consuming appeals process. A milestone in this campaign was reached when President Clinton signed into law the compromise Anti-Terrorism and Effective Death Penalty Act of 1996, which contained a provision sought by conservatives to limit death sentence appeals by limiting the habeas corpus process to one full review of a case (“one bite at the apple”) with time limits on judicial decisions and stringent limits on access to subsequent reviews. The provision of the Act effecting death penalty appeals was put on a fast track for Supreme Court approval by the conservative majority and was quickly endorsed by the Court in Felker v. Turpin (116 S. Ct. 2333, 1996.). A conservative-dominated Congress joined in the effort to limit appeals by defunding the regional resource centers that by the 1990’s represented a large majority of death row prisoners in the appeals process. Thus for the first time since the 1950’s, the United States is on the threshold of reestablishing a virtually unconstrained death penalty with the possibility of hundreds of executions each year.


This article examines the underlying problems that have led to the “endless appeals” dilemma and some implications of the new limits on death penalty appeals.

UNDERLYING PROBLEMS


Berger (1990) has described two very different views of the appeals issue, a “justice delayed” view and a “justice denied” view. The “justice delayed” view, which is usually promoted by conservatives, sees the basic capital punishment system shaped by the Supreme Court over the last two decades as basically fair and equitable, and sees the appeals problem as essentially the result of an overly tolerant federal court system besieged by defendants and their clever and unprincipled attorneys bent on pursuing an endless series of frivolous appeals based on nothing more than legal technicalities. The end result is an overloaded system that takes years to rule on appeals and delays final justice for murderers and their victims. Their proposed remedy is to expedite the federal appeals process by severely restricting use of the writ of habeas corpus, the gateway to the federal appeals process. They advocate providing no more than one round of appeals with stringent time limits to ensure that the process moves expeditiously toward its end.


Proponents of the “justice denied” view vigorously dispute the claim that capital punishment in the United States is or ever has been fair and equitable, and also argue that altering the habeas corpus process will ultimately make the underlying problems worse (Berger 1990). Proponents of this view argue that it is primarily flaws in capital trials, and the complete unwillingness of state legislatures and state and federal courts to correct these flaws, that has led to the appeals morass. Limiting appeals will only result in sweeping old (and continuing) problems like unfair trials, discrimination, and the execution of innocent defendants under the rug. 


A number of scholars have described in detail the host of problems that beset the capital punishment process (e.g., Berger, 1990; Bowers, 1984; Gross and Mauro, 1989; Ledewitz,1991; Parloff, 1996; Tabak, 1986; and others). The source of most of these problems lies in the fact that most capital defendants are indigent and must rely on inadequately prepared and underfunded public defenders or court-appointed attorneys for representation in life-or-death situations. Defendants selected by prosecutors for capital trial tend to be some combination of young, poor, minority, and mentally or emotionally deficient (e.g., mentally retarded, mentally ill, very young). Most of these defendants are unable to participate meaningfully in their own defense and thus enter the adversarial legal system with a major disadvantage. Their situation becomes doubly disadvantaged when attorneys appointed to represent them are less than adequate and are provided with almost no resources for preparing and conducting a defense at trial. 


The American Bar Association has recommended a set of minimal standards for representation in capital trials, including appointment of two reasonably paid experienced attorneys trained in capital trial and appeal procedures with adequate resources for investigation, trial preparation, and expert witnesses (see Goldstein, 1990:632-35). These minimal standards are virtually never met in capital trials. Instead attorneys are typically inexperienced and untrained in capital trial and appeals law, poorly paid, and provided with few resources for conducting an effective defense at trial and sentencing or laying the groundwork for appeals. In many cases, these attorneys are reluctant appointees and are openly hostile to their own “clients.” As many critics of capital punishment have long pointed out, horror stories about capital trials abound and clear evidence of these problems can be found in the trial records and appeals filings. Berger  relates the following general examples:

... defense counsel who refer to the accused as a “nigger” in front of the jury, who indicate that they are representing the client with reluctance, who absent themselves from court while a prosecution witness takes the stand, who adduce no evidence in favor of the client at the penalty phase, or who file no brief on appeal. As one expert practitioner noted ... The three-hour, no-defense, no-mitigation capital trial, or the four page direct appeal brief is not even exceptional in Alabama. (1990:1670)

Tabak (1986) points out that jurisdictions get what they pay for in terms of capital representation, although defendants ultimately pay the real price with their lives. In the 1980’s, when most current death row prisoners were tried, the average maximum fee for appointed attorneys was between $500 and $1000. 


Tabak (1986) goes on to point out that the problems are compounded when these inexperienced and underpaid attorneys try cases in small communities outraged by a heinous violent crime. The attorneys fear retaliation against themselves by the community, including the local judicial system where the attorney practices. In this situation attorneys fail to challenge discriminatory jury-selection processes, make it clear to the jury that they are reluctant appointees, fail to challenge the prosecution case, fail to even try to develop an effective defense, and otherwise distance themselves as much as possible from their clients.


The two-phase trial, a major feature of the new system, poses a number of especially difficult problems for inexperienced and underfunded attorneys (see Tabak, 1986:803-08). Some attorneys have not even known that there was a second phase of the trial until it began. Others expend the meager resources provided for trial preparation on the trial phase, and have no resources left for preparation for the penalty phase, and thus often no mitigating evidence at all is offered in the penalty phase of capital cases. Virtually no appointed attorneys have the resources to hire psychiatrists or other expert witnesses for mitigation. Yet others would try to overcome these obstacles and seek mitigating evidence, but as white middle class attorneys they have no access to families or communities of minority clients and no funds to hire investigators who do. 


No states have been willing to provide the resources to defense attorneys for even the minimal requirements for fair capital trials and none are likely to do so since this would drastically increase the already-expensive cost of capital trials. Claims that the incompetence and lack of resources of defense attorneys leads to ineffective assistance of counsel have been rejected by the courts under the standard set by the Supreme Court in Strickland v. Washington (466 U.S. 668, 1984), which held that the performance of defense counsel must be evaluated in light of “reasonableness under prevailing professional norms” with a strong presumption of competency granted to trial counsel. As Tabak (1986:806-07) points out, this means that “no one ... is to be held responsible for such factors as insufficient time or money.” Further, even if a defendant is able to demonstrate conclusively that his/her representation was so incompetent that it didn’t even meet the Strickland criteria, the defendant still has to prove that the incompetence of counsel led to results that would not have occurred with competent counsel, a difficult case to make since it requires proving a completely hypothetical point (Tabak, 1986:807).


The problems that result from inadequate and unfair trials are not simply legal-technical problems that can be corrected by restrictions on appeals, as proponents of the justice-delayed view claim. Rather they are political problems. The unwillingness of states to provide and courts to require even minimally adequate representation for indigent capital defendants (i.e., most capital defendants) has been counterbalanced by the constraints placed on executions by the appeals process. As Cole (1996:21) points out, the appeals process has actually protected the death penalty from much criticism by keeping the number of executions low, and thus politically defusing the issues of racism, the execution of juveniles, mentally retarded and mentally ill, and innocent defendants. Further, the sheer size and complexity of the appeals process suggests that the system is serious about providing protection against discrimination and “mistakes,” a presumption that will quickly disappear with large increases in executions.


As Zimring and Hawkins (1986:96-105) suggested several years ago the real situation is somewhat like a game of “chicken.” In this game state and local officials, unwilling to provide the resources for fair trials, nevertheless demand the death penalty in order to appear “tough on crime” knowing that the courts will block the bloodbath that would occur if the officials actually got what they demanded. These officials can even gain further “political capital” by lambasting the courts for delaying and obstructing “justice”. The hapless courts, politically prevented from either shaping a death penalty in accord with sound legal principles or abolishing the death penalty, are reduced to pretending that the system is adequate and politically taking the blame for blocking most executions, while simultaneously trying to “pass the buck” back to the states by limiting appeals. If neither player backs down, as in the game of chicken, a disaster that nobody wants to be blamed for will ensue - in this case a visibly racist bloodbath along with executions of many people who are later discovered to have been innocent or probably innocent.


It was this situation that Supreme Court Justice Harry Blackmun came to see so clearly during his tenure on the Court. Blackmun, one of four conservative Nixon appointees then on the Court, joined the other three Nixon appointees in dissenting from the decision in Furman v. Georgia that the death penalty was unconstitutional, and four years later voted with the majority in Gregg v. Georgia (428 U.S. 153, 1976) to reinstate the death penalty. Ten years later, by the mid-1980’s, Blackmun was convinced that the experiment to shape a constitutional death penalty process was not working. In McCleskey v. Kemp, where the conservative Court majority upheld Georgia’s death penalty despite clear evidence of massive racial discrimination, Blackmun joined the dissenters, arguing that in Georgia the “...risk of racially based discrimination is so acute that it violates the Eighth Amendment.” (McCleskey v. Kemp, 345). By 1993, Blackmun’s disgust with his former conservative allies on the Court was openly expressed. In Herrera v. Collins (113 S.Ct. 853, 1993) the Court upheld a death sentence in a Texas case in which new evidence of innocence had been discovered years after the thirty-day Texas deadline for new evidence had passed. Blackmun’s dissent in Herrera was caustic:

I have voiced disappointment over this Court’s obvious eagerness to do away with any restriction on the State’s power to execute whomever and however they please. I have also expressed doubts about whether, in the absence of such restrictions, capital punishment remains constitutional at all. Of one thing, however, I am certain. Just as an execution without adequate safeguards is unacceptable, so too is an execution when the condemned prisoner can prove that he is innocent. The execution of a person who can show that he is innocent comes perilously close to simple murder.  (Herrera v. Collins, 884)

Leonel Herrera was later executed by the state of Texas without any court hearing the new evidence of his innocence. In yet another Texas case in 1994, Blackmun declared outright that “the death penalty experiment has failed” and stated that “From this day forward, I no longer shall tinker with the machinery of death.” (Callins v. Collins, 1994:4). Blackmun, who had played a key role in reinstating the death penalty in the 1970’s and who had voted to uphold hundreds of death sentences over the years, vowed that he would never do so again.

THE SHOWDOWN NEARS


In the game of chicken, as the two cars on a headlong collision course approach each other more closely, so does the critical decision. With the conservative “get tough on crime” political agenda running in high gear and the ongoing determination of a conservative-dominated Court to divest itself of responsibility for a failed policy, some fundamental change in the capital punishment process has long seemed imminent. With the Anti-Terrorism and Effective Death Penalty Act of 1996 and the Court’s endorsement in Felker, the fundamental change is now underway. This change will likely be exactly the one most feared by Justice Blackmun, the removal of virtually all federal restrictions on the states’ power to “execute whomever and however they please.” In many ways this will represent a return to the pre-moratorium, pre-Furman death penalty, and also a return to the same problems that led to the demise of the death penalty in the 1960’s. It is this set of problems, along with some new and potentially even more troublesome ones, that will shape the politics of the post-Felker death penalty in the United States. The following is a brief sketch of the three most important of these issues: 1.) the flaws in the legal process, especially capital trials; 2.) the sheer numbers of death sentences and executions; 3.) racism and discrimination.

Flaws in the legal process


The key problem in the legal process is the fact that most capital defendants are indigent and must rely on public defenders or appointed attorneys who are often inexperienced and who are virtually never provided with even minimally adequate resources for trial. This is not likely to change since providing adequate representation would be very costly. The Anti-Terrorism and Effective Death Penalty Act of 1996, following the recommendations of the conservative Powell Committee, requires “opt-in” state legislation for participation in the new limits on federal habeas corpus, including a requirement that states provide adequate representation for defendants in the appeals process (Powell Committee Report 1989). The Act disregards the recommendations of a more balanced American Bar Association committee that would have also required states to meet minimal standards for appointed trial counsel in order for habeas limits to become effective (ABA Task Force Report, 1989).


In those states that do not pass “opt in” legislation, the appeals process will remain as it is both for those prisoners already on death row and those newly sentenced, but since there are almost no “costs” to states for opting in to the system most will likely do so. In those states that do pass “opt in” legislation, both prisoners newly sentenced and those already on death row must be provided with adequate counsel for their “one bite at the apple” before execution. If the changes are vigorously implemented by state officials, the result will be a huge increase in executions over the next few years. The new process will speed up cases primarily because of time limits placed on federal court decisions. Once a case has completed the state appeals process and moved to the federal appeals process, federal district judges will have 180 days to issue rulings and when the appeal moves on to the Circuit Court of Appeals circuit judges will have 120 days to issue rulings. As a result of these time limits, prisoners already on death row with federal appeals pending will face execution within two to four years instead of the present nine years, while those sentenced after implementation will face execution within five to seven years rather than the present fifteen years or more.


Along with the huge increase in executions will come a proportionate increase in executions of those who are later discovered to be innocent. Nationwide, several dozen long-term death row prisoners have been released in the last few years as a result of new evidence of innocence and there are many more prisoners now on death row who were convicted and sentenced following blatantly inadequate and unfair trials (see Parloff, 1996; Huff, Rattner, and Sagarin, 1996; The Machinery of Death, 1995, for a discussion of a few of these cases). While it is not the appeals process itself that corrects these “mistakes” it is the long delays brought about by the appeals process that often keeps these prisoners alive until their release or retrial.


An additional change has occurred in recent years that will also affect this issue. Before the federal courts became the “primary execution management instrument” in the 1970’s, executive clemency and intentional delays by state courts provided at least a minimal corrective mechanism in doubtful or marginal cases, thus preventing many mistakes and miscarriages of justice (Zimring and Hawkins, 1986:95-106). In the changed political atmosphere of today it is unlikely that either state governors or state judiciaries will accept responsibility for “execution management” of this kind.

The Numbers


There are currently more than three thousand prisoners on death rows in the United States and on the average there are about three hundred new death sentences a year. Since the mid-1970’s about 40 percent of death sentences have been overturned on appeals, but as states have brought their statutes and trial procedures into compliance with court rulings and courts have become more conservative, the proportion overturned has dropped rapidly and is probably less than 10 percent today. Meanwhile there have been less than four hundred executions since the 1970’s, and thus death row populations continue to grow (Stephan and Snell 1995).


Under the new appeals process, more than one third of the prisoners now on death rows nationwide (those with state appeals completed and federal appeals already pending) could be facing execution within two to four years. Another third or more, whose appeals will reach the federal courts within the next two years, could be facing execution four to six years from now, to be joined by the final third plus the first cohort of the newly sentenced within another two or three years. Thus there is a potential under the new rules for an average of four to five hundred executions a year, and even with this many executions it would take fifteen to twenty years to clear the death row backlogs. This level of executions, or even half this level of executions, is unprecedented in the United States. There have never been as many as two hundred executions in the United States in one year and, during the peak execution decades of the 1930’s and 1940’s, executions averaged less than 150 a year. Between the end of World War II and the end of executions in the 1960’s, executions averaged less than half that number and in the twenty years since the first post-Furman execution, there have been less than 400 executions, an average of less than twenty a year (see Espy and Smykla, 1992, and Death Row USA, 1997 for data on executions).


Nobody knows how the public will respond to a ten- to twenty-fold increase in executions, although the term “bloodbath” has often been used to describe this potential outcome. The only thing that seems certain is that this level of executions will mobilize opponents of the death penalty like nothing else could. It also seems likely that many people who have supported the death penalty as abstract policy (probably a majority of supporters) will rethink their support for the policy once it is no longer abstract but results in hundreds of highly publicized deaths and many controversies over shoddy trials and “mistakes.”

Discrimination


The death penalty in the United States has virtually always been discriminatory against racial and ethnic minorities. Statistical evidence of racial discrimination played a large part in the Court’s decision in Furman v. Georgia that the death penalty was unconstitutional, and the post-Furman death penalty clearly displays similar patterns of discrimination (see Thomson, 1997). While minorities make up about 20 percent of the adult population of the United States, about half of all death row prisoners are minorities and about half of those executed in the last two decades have been minorities. State officials often explain away racial disparities as the result of higher homicide rates among minorities but closer examination has shown that most minority homicides are intra-racial while most minority death sentences involve crimes against white victims (see Thomson, 1997; Baldus et al, 1990; Gross and Mauro, 1989). The evidence is simply overwhelming that minorities accused of killing white victims are disproportionately selected for capital punishment, and that hundreds of prisoners on death rows are there primarily because of racial or ethnic discrimination. 


As with the general numbers involved, as long as these disparities are not visible to the public these minority defendants are likely to be perceived as just like other prison inmates. Huge increases in executions, though, will make the disparities very visible, and some critics of the death penalty are already using the terms “racist bloodbath” and “legal lynchings” to describe the coming spate of executions. There is one recent example that might shed some light on the potential political impact of this factor. Post-Furman death sentencing discrimination in Georgia was challenged in McCleskey v. Kemp, where Warren McCleskey’s attorneys showed that black offender, white victim cases made up less than 10 percent of potential capital homicides in Georgia but constituted about 40 percent of death sentences in Georgia. Blacks accused of killing whites were about twenty times as likely to get a death sentence as blacks accused of killing other blacks and about four times as likely to get a death sentence as whites accused of killing whites. Despite the clear evidence of systematic discrimination, the conservative Court majority was able to sidestep the issue and approve Georgia’s capital punishment system by ruling that McCleskey had not proven that there was discrimination in his particular case. 


Following the McCleskey decision, opponents of death penalty discrimination began campaigning for Federal legislation to address the issue of systematic discrimination. A key part of this campaign was the Racial Justice Act, which would have allowed capital defendants to use statistical evidence of patterns of discrimination in trials and appeals (Kroll, 1991). In the debates over the Racial Justice Act, Georgia was held out as a prime example of the need for such reform, not only because of the already-proven statistical evidence of discrimination, but also because 9 of the first 13 post-Furman executions in Georgia involved black defendants accused of killing whites. Although the Racial Justice Act eventually failed in the United States Senate in 1992 after passing in the House of Representatives, during the debates Georgia slowed its execution rate, and has executed no more blacks accused of killing whites after Warren McCleskey was executed in 1991 (see Death Row USA, 1997).


Discrimination was one of several factors that led to the demise of the old death penalty in the civil rights heyday of the 1960’s. As executions slowly started again following Gregg v. Georgia in 1976 most states appear to have selected the “safest” cases (those accused of multiple murders or the most heinous murders or those who voluntarily give up their right to appeal) for execution, and white offender, white victim cases have also been disproportionately selected for execution (see Death Row USA, 1997). Huge increases in executions will quickly raise the discrimination issue again as a national political topic.

CONCLUSION


The federal appeals process, with access to the writ of habeas corpus as the centerpiece, has shielded the post-Furman death penalty from much criticism by keeping the number of executions artificially low. The federal courts have paid a high price, taking the political blame for both allowing the blatant unfairness of the new capital punishment system to continue and for causing the delays in carrying out executions that have led to huge death row populations. 


Led by conservative Supreme Court Justices, the federal courts have made a concerted effort in the last decade to return responsibility for capital punishment, along with its problems, to the states. This effort is now on the verge of success and it seems likely that a new epoch in capital punishment in the United States is opening, an epoch involving unprecedented numbers of executions of almost exclusively poor and/or minority defendants, and new public controversies over shoddy and unfair trials, the shocking number of executions, the executions of people who are later discovered to have been innocent, and the patterns of racial and ethnic discrimination that characterize the death penalty in most states.


In February 1997, the American Bar Association released a resolution calling for a moratorium on executions until such time as policies and procedures consistent with ABA recommendations are implemented (ABA Resolution and Report, 1997). The Resolution specifically identifies four areas where reform is needed, including national standards for appointment of competent trial counsel, further habeas corpus review to correct flaws in the appeals process, the complete elimination of racial and ethnic discrimination in death sentencing, and an end to the execution of mentally retarded and juvenile offenders in accord with international law and human rights standards (ABA Resolution and Report, 1997:1). While making clear that the ABA had not changed its basic policy of neutrality toward capital punishment per se, the Resolution and Report maintains that the “...efforts to forge a fair capital punishment jurisprudence have failed,” that “...fundamental due process is now systematically lacking in capital cases,”  and that both state and federal capital punishment systems “... have been moving in a direction contrary to [ABA] policies.” (ABA Resolution and Report, 1997:2-4). The Resolution and Report also points out that the ABA itself has played a central role in identifying numerous flaws in the system and that

Those flaws have not been redressed; indeed, they have become more severe in recent years, and the new federal habeas law and the defunding of the PCDO’s have compounded these problems. This situation requires the specific conclusion of the ABA that executions cease, unless and until greater fairness and due process prevail in death penalty implementation (ABA Resolution and Report, 1997:15).
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NOTES

1.   Interestingly, Justice Lewis Powell, another long-time supporter of the death penalty and author of the majority opinion in McCleskey v. Kemp and Chair of the Powell Committee on habeas corpus reform, belatedly came to a similar conclusion after retiring from the Court. Powell told his biographer in 1991 that he had “... come to think that capital punishment should be abolished”  because it “could not be fairly and expeditiously enforced” and “serves no useful purpose.” (Jeffries, 1994:451-2).
2.    After years of debate in the courts and Congress, the issue of “endless appeals” in capital cases finally came to a head in the late 1980’s with the appointment of two committees charged with designing proposed reforms for the system. The Powell Committee was appointed in mid-1988 by Supreme Court Chief Justice William Renquist to study the capital appeals process and recommend statutory changes to the United States Congress. Supreme Court Justice Lewis Powell (from Virginia) was appointed to chair the committee and its membership included four federal judges, all from Southern judicial districts. The Committee met six times and held no hearings, but instead “invited written comments from a broad spectrum of interested parties and organizations and received a number of helpful presentations.” (Powell Committee Report 1989, p. 3239). The Powell Committee Report was released in September 1989 and consisted of a twenty three page report including a discussion of the “unnecessary delay and repetition” in the system, a general discussion of the Committee’s proposal, and the proposed federal statutory changes and supporting commentary.


In late 1988, the American Bar Association’s Criminal Justice Section appointed the Task Force on Habeas Corpus Reform to study the capital appeals process. At least part of the reason this Task Force was appointed derived from the fact that the Powell Committee, appointed by a Chief Justice widely regarded as “reflexively hostile” to the constitutional claims of death row prisoners, appeared to have been “stacked” with conservative Southern judges from strongly pro death penalty states (Berger 1990, p. 1675). The ABA Task Force was co-chaired by a state Supreme Court Chief Justice and a federal district judge and included a diverse group of state and federal judges and attorneys. The Task Force met six times and held three regional hearings in which more than eighty witnesses testified. In November 1989, the Task Force issued a 350 page report consisting of proposed statutory changes and supporting commentary. The Report was later formally endorsed by the full ABA House of Delegates.


There were two key differences in the recommendations of the reports. First, the Powell Committee recommendations would require states to appoint competent counsel to represent defendants throughout the state and federal post-conviction (appeals) proceedings and would leave the setting of standards for competent counsel up to the states. The ABA Task Force recommendations, on the other hand, would require states to appoint competent counsel to represent defendants throughout the whole process, including both trial and appeals, and would require states to meet uniform national minimum standards for providing competent counsel. Second, in the interest of federalism the Powell Committee wanted to avoid imposing any mandatory changes on states, so the changes that they recommended would be optional for states, which can leave their system as it is or “opt in” to the new system by agreeing to provide competent counsel throughout the appeals process. The ABA Task Force, assuming that death penalty states would not voluntarily choose to adopt expensive reforms, rejected the quid pro quo approach in favor of mandatory reforms.


In summary, the Powell Committee’s approach offers the states an optional “deal” for limiting appeals - with only the slightest (and least effective and least costly) reforms (providing counsel for the appeals process) the states can again more or less freely carry out executions without the obstacle of complex and time-consuming federal habeas appeals. The Task Force’s mandatory (and much more effective and costly) reforms would require states to actually provide a fair adjudication system throughout the whole process, including trials, before carrying out executions. Both involve a trade-off, giving the states relief from the appeals morass in return for reforms to make the system fair - or at least to make the system appear to be fair.
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