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INTRODUCTION


As the “post-welfare” state continues to develop in the United States, scholars are increasingly looking at federally-mandated entitlements created in the 1960’s and 1970’s as an historical aberration. The right to privacy underlying the compromises over abortion, pornography and obscenity, and homosexuality, the movement toward equality underlying such issues as welfare, voting rights, racial integration, affirmative action, workers protections, and many other entitlements are under continuous attack from both the traditional local and state politicians and business interests, and now national politicians, some of whom were architects of the original entitlement programs are virtually unanimous in anticipating and hailing the decline of these protections. 


Among the entitlements that grew up during the 1960’s and 1970’s was the “due process revolution” in criminal adjudication, and among the most prominent changes in this area was the extensive appeals process constructed by the federal courts to regulate state-based capital punishment systems. The process was created because the courts had come to recognize that “... because it is irreversible, death is a unique punishment” and thus extensive safeguards are needed to “ensure that capital punishment is administered with the utmost reliability and fairness.” (Powell Committee Report 1989, p. 3239). But over time the system of multi-layered state and federal appeals and collateral review developed into a monster, a virtually “never-ending” process that bogged down the application of capital punishment. After years of debate in the courts and Congress, the issue of “endless appeals” in capital cases finally came to a head in the late 1980’s with the appointment of two committees charged with designing proposed reforms for the system.


The Powell Committee was appointed in mid-1988 by the Chief Justice of the Supreme Court to study the capital appeals process and recommend statutory changes to the United States Congress. Supreme Court Associate Justice Lewis Powell (from Virginia) was appointed to chair the committee and its membership included four federal judges, all from Southern judicial districts. The Committee met six times and held no hearings, but instead “invited written comments from  a broad spectrum of interested parties and organizations and received a number of helpful presentations.” (Powell Committee Report 1989, p. 3239). The Powell Committee Report was released in September 1989 and consisted of a twenty three page report including a discussion of the “unnecessary delay and repetition” in the system, a general discussion of the Committee’s proposal, and the proposed federal statutory changes and supporting commentary.


In late 1988, the American Bar Association’s Criminal Justice Section appointed a Task Force to study the capital appeals process. At least part of the reason this Task Force was appointed derived from the fact that the Powell Committee, appointed by a Chief Justice widely regarded as “reflexively hostile” to the constitutional claims of death row prisoners, appeared to have been “stacked” with conservative Southern judges from strongly pro death penalty states (Berger 1990, p. 1675). The ABA Task Force was co-chaired by a state Supreme Court justice and a federal district judge and included a diverse group of state and federal judges and attorneys. The Task Force met six times and also held three regional hearings in which more than eighty witnesses testified. In November 1989, the Task Force issued a 350 page report consisting of proposed statutory changes and supporting commentary. The Report was subsequently formally endorsed by the full ABA House of Delegates.


In this chapter, we will examine the legal reforms of the death penalty appeals process recommended by the two committees, then we will construct an overall view of what the capital sentencing and appeals process would be like if each set of reforms were implemented, and finally we will compare these views with an ideal standard of what a fair and just death penalty process would be like.

THE POWELL COMMITTEE REPORT


The Powell Committee Report began with a discussion of three problematic areas of the appeal/review system. First, the Report argued that because of a lack of coordination between state and federal processes, the system “fosters piecemeal and repetitive litigation of claims.” (1989, p. 3239). According to the Report, it is this chaotic process that is responsible for the long delays in carrying out death sentences and the resulting logjam on state death rows. Second, the Report briefly notes that the lack of adequate counsel in the collateral review process for indigent prisoners both creates delays in the system and threatens the constitutional rights of litigants (p. 3240). Third, the Report points out that the filing of last-minute claims following the setting of an execution date places many judicial proceedings under pressure from the impending execution (p. 3240). The Committee’s statutory proposals represented an attempt to systematically deal with these three problems within a context of conservative views of “federalism” (minimizing federal intrusion into state processes). Thus the Committee, rather than recommending mandatory changes, adopted a quid pro quo approach designed to provide states with incentives to adopt costly reforms on a voluntary basis.


In a brief overview of its recommendations, the Committee begins by pointing out that incentives facing the capital litigant are different from those of most prisoners. While most prisoners, who are serving their sentences while litigation takes place, have an incentive to bring claims as quickly as possible, capital litigants have an incentive to bring claims as late as possible in order to delay their executions. With this in mind, the Committee defines its overall goal:

The Committee’s proposal is aimed at achieving this goal: Capital cases should be subject to one complete and fair course of collateral review in the state and federal system, free from the time pressure of impending execution, and with the assistance of competent counsel for the defendant. When this review has concluded, litigation should end. (1989, p. 3240)

Since the Committee wanted to avoid mandatory changes, the system is to be optional for states, which can leave their system as it is or “opt in” to the new system by agreeing to provide competent counsel throughout the process.


The recommended statute requires that a prisoner file his/her one federal habeas corpus petition within six months after the appointment of counsel, with an extension available on a showing of “good cause”. One the petition is filed, an automatic stay of execution goes into effect and remains in place while the process is completed, so there will be no pressure from impending execution and no last minute filings. When the one round of appeals is completed, the statute includes provisions that will promote “finality” (i.e., executions) in the absence of  “extraordinary circumstances” (p. 3241).

THE ABA TASK FORCE REPORT


The Task Force defined its goals in broader terms than did the Powell Committee: like the Powell Committee the Task Force recognized the need to revise the review/appeals process to end the “chaotic character of current last minute, piecemeal, state and federal reviews.” (1989, p. 39). But unlike the Powell Committee, the Task Force also emphasized that the new process should ensure to the greatest extent possible “that  no person will be executed on the basis of a conviction that is flawed by fundamental factual, legal, or constitutional procedural error” (p. 39). Thus where the Powell Committee was very reluctant to risk infringing on the prerogatives of states in any way, the Task Force thought that this concern had to be tempered by a concern that states provide a fair as well as efficient process for adjudicating capital cases. This concern led to a number of important differences in the recommendations of the Task Force.

· First, assuming that states would not voluntarily choose to adopt expensive reforms, the Task Force rejected the quid pro quo approach in favor of mandatory reforms.

· Second, the Task Force recommendations differed in several ways with respect to the provision of counsel to indigent defendants, including requiring competent counsel at trial as well as post-conviction, and requiring states to appoint counsel that meet at least minimal standards of competence and experience for handling capital cases.

· Third, while the Powell Committee does not address reform of “procedural default” doctrine, the Task Force ties some changes in this doctrine to the requirements for competent counsel. Procedural default refers to the doctrine that if a claim is not raised at the proper time in the state appeals process, it cannot be raised later in a habeas petition. The Task Force, on the other hand, recognized that where appointed counsel for indigent defendants are inadequate a rigid procedural default doctrine leads to a situation in which defendants are appointed inadequate counsel and then penalized when the same inadequate counsel fail to raise appropriate issues at the right time. 

· Fourth, while the Powell Committee recommended a time frame of six months from appointment of counsel within which the petition must be filed, the Task Force recommended a period of one year. Both recommended extensions for good cause.

· Fifth, while the Powell Committee recommended very strict limits on “successive petitions” (second and subsequent habeas petitions) raising new claims and virtually banning same-claim successive petitions, the Task Force recommends adjudication of all successive petition claims on a case by case basis. 

· Sixth, while the Powell Committee recommended no changes in the virtual ban on retroactive application of new constitutional rulings (the “new rule” doctrine formulated by the Court in its death penalty jurisprudence), the Task Force recommended that exceptions to the “new rule” doctrine be expanded in cases where basic questions of guilt or eligibility for the death penalty are at issue.

In summary, the ABA recommendations would reorder the whole process of capital trials and appeals with a set of mandatory reforms regulating state capital punishment systems. In return for providing qualified and experienced representation for defendants throughout the whole process, states would be able to limit appeals in such a way that death penalty statutes could be carried out in a much shorter time than at present.

OVERVIEW OF THE POWELL COMMITTEE APPROACH


The approach of the Powell Committee to federal habeas corpus reform represents the culmination of a long process of criticism by conservative judges and politicians directed primarily at public interest organizations opposed to the death penalty who are accused of intentionally trying to delay the process in order to stop executions and make the whole capital punishment system so expensive that it will eventually be abandoned (see Goldstein 1990, pp. 599-600 n. 3). Not surprisingly, the Powell Committee defined its task wholly in terms of countering the perceived delaying tactics of death penalty opponents. No attention was given to charges from both opponents and supporters of the death penalty that there are major problems with the system other than the appeals process itself that have played a role in generating “endless” appeals.


The examination of the process by the Powell Committee begins with post-conviction proceedings and formulates the problem to be addressed strictly in terms of the post-conviction process, thus ignoring the problem of inadequate trial representation highlighted by the ABA Task Force. The Powell Committee sees the key problem as delays in the process and the key task as how to remove those delays while respecting constitutional requirements relating to the habeas process.


In summary, in the process recommended by the Powell Committee, a defendant who has been convicted and sentenced to death by a state court, and whose conviction and sentence has been upheld by state and federal appeals courts, would be entitled to only one habeas corpus proceeding unless extraordinary circumstances could be demonstrated. States that opt in to this system would have to appoint competent counsel to represent the defendant throughout the state and federal post-conviction proceedings (setting standards for competent counsel would be up to the state). The defendant would have six months from the time the required post-conviction counsel was appointed to file the sole habeas petition, and once that petition was adjudicated, the defendant’s judicial recourse would be exhausted. Defendants whose counsel failed to raise claims at the proper point in the state appeals process would default those claims in the federal process. Constitutional rulings could not be applied retroactively to the defendant’s case even if the ruling would have applied had it occurred before the defendants case was adjudicated. Defendants could not raise again the claims rejected in the first habeas petition under virtually any circumstances, and would have to demonstrate that “extraordinary circumstances” existed in order to raise a new claim through a second habeas petition. Failing this, the defendant could be executed with no further judicial proceedings. 

OVERVIEW OF THE TASK FORCE APPROACH


The approach of the ABA Task Force is responsive to both criticisms of delay in the appeals process and also criticisms of the problem of inadequate representation of indigent defendants in state trial courts. The Task Force thus defined its task as one of balancing the need to remove unnecessary delays with the need to ensure that the removal of these delays doesn’t result in executions of innocent defendants or in other injustices.


In summary, in the process recommended by the Task Force, states would be required to provide indigent capital defendants with competent experienced counsel at all levels of the judicial process including trials and direct state appeals. Although this issue was avoided by the Powell Committee (presumably to avoid infringing on state prerogatives), the Task Force noted that it was problems stemming from lack of counsel at trial and direct state appeal that caused many of the delays and injustices later in the process. Further, while the Powell Committee declined to address the issue of how to define competent counsel, the Task Force recommended that rather than local courts appointing counsel, states should be required to set up independent state agencies to appoint counsel and to ensure that adequate standards are set. The Task Force also set out some minimal standards for counsel, including appointment of two attorneys, one of whom is experienced in capital trial and appeal processes, and provided that defense counsel should be provided with adequate compensation and resources for investigation, trial preparation, and expert witnesses.


The Task Force regarded the issue of procedural default as a key problem in the reform of habeas corpus. If appeals were to be limited to one round, keeping current rules of procedural default could lead to execution of innocent defendants who had inadequate counsel or whose counsel made mistakes at trial and/or direct state review. The Task Force noted that even with adequate counsel the chance of mistakes was high because of the complexity of capital cases. Thus the Task Force recommended that in the one round of habeas appeals a defendant should be able to raise defaulted claims if the earlier failure to raise them was attributable to counsel errors or would result in a miscarriage of justice.


While the Powell Committee recommended strict limits on successive habeas petitions, the Task Force recommends much less restrictive limits, and also recommends that a process be established to identify any potential issues as part of the direct state appeal adjudication. The Task Force solution would thus address the basic problem (identifying potential appeals issues early in the process) while leaving the door open for successive appeals if new information arises later in the process. Berger (1990) cites an example that clearly illustrates the problem. In the process as envisioned by the Powell Committee, a prisoner who has unquestionably become insane while on death row and who is thus not eligible for execution would have no basis for challenging his execution if his one habeas review had already been completed (p. 1699).


Finally, whereas the Powell Committee recommended no changes in the ban on retroactive application of new constitutional rulings, the Task Force recommends that retroactivity should be available in cases where invocation of the new rule would arguably prevent a miscarriage of justice. When a new constitutional ruling raises doubts about the conviction of a defendant or about his/her basic eligibility for a death sentence, a complete ban on retroactive application of a new rule would leave no recourse for relief.


In the process recommended by the Task Force a defendant would be entitled to state appointed competent, experienced, and effective counsel at both trial and direct state appeal, and  who are adequately compensated and provided resources for trial preparation and expert witnesses. As part of the state appeals, a process would be initiated to identify all potential habeas issues, whether included in the direct appeal petition or not. No potential habeas issues would be defaulted if due to counsel mistakes or if default would result in injustice. The habeas petition would be filed within one year of appointment of counsel and would include all appeals issues. Successive petitions would be allowed only in cases where new information arises regarding previous claims, where new claims arise, or to prevent miscarriages of justice. Following the one round of habeas review under these procedures, the defendant could be executed with no further judicial proceedings unless a successive habeas petition is warranted under one of the exceptions discussed above.

EVALUATION OF THE REPORTS


Legal scholars have been virtually unanimous in criticizing the Powell Committee Report and pointing out the comparative advantages of the Task Force Report (e.g. Berger 1990; Goldstein, 1990). Further, the Judicial Conference of the United States, a group headed by the Chief Justice and consisting of judges from the federal courts of appeals and circuit courts, endorsed the Task Force recommendations and explicitly criticized the Powell Committee recommendations regarding requirements for counsel at trial and limits on successive petitions, a move that was taken as a rebuff of the Chief Justice (see Greenhouse 1990). 


The response to the two Reports is not surprising. The Powell Committee recommendations are little more than an effort to allow states to expedite executions, and pay virtually no attention at all to the very real problems that underly the delays stemming from habeas appeals. The Task Force pointed out explicitly a key weakness of the Powell Committee’s approach: “Jurisdictions that do not provide for more than inadequate defense at the initial stages of capital litigation [trial and direct appeal] are being penny wise and pound foolish; they will likely pay the price later on” (quoted in Berger 1990, pp. 1673-74). In not addressing the problem of representation at trial and direct appeal, and maintaining the status quo with respect to procedural default, retroactivity, and successive petitions, the Powell Committee recommendations would make the one habeas review virtually worthless in terms of correcting the most serious kinds of procedural errors in death sentencing and correcting outright mistakes in conviction and sentencing (i.e., conviction and death sentencing of defendants who are actually innocent). In short, the Powell Committee approach would “grease the skids” to execution without in any way improving the reliability of the system in choosing those who are to die.


The Task Force recommendations, on the other hand, provide a basis for real reform of the death penalty adjudication process. The mandatory reforms requiring states to provide adequate trial and direct review counsel with appropriate compensation and the appropriate resources for trial preparation, investigation, and expert witnesses would do much to “level the playing field” in the earliest stages of the process, which are also currently the most problematic stages. These reforms in the early stages would remove many of the issues that have led to the appeals morass. But as the Task Force recognizes, there would still be a need for a responsible rather than superficial adjudication process beyond these early stages to address potential miscarriages of justice, and the Task Force recommendations on procedural default, longer time for filing, successive habeas petitions, and the retroactive application of constitutional rulings all lean toward making the system less subject to lethal errors while still expediting the process.

THE APPEALS PROBLEM IN CONTEXT


When the Supreme Court allowed the revival of the death penalty in the United States in the mid-1970’s, there were many problems to be addressed in the new system. Capital punishment had an ugly history in both Europe and the United States. In Europe, the death penalty was tied to a history of brutality and torture during the Feudal epoch, mass executions during the period of early industrialization, and finally to the holocaust and other mass killings during the first half of this century, including World War I and World War II. Following World War II, most European nations began abandoning capital punishment in a process that continues today. The United States is now virtually the only modern “Western” nation that still has legal capital punishment.


The history of capital punishment in the United States was, if anything, even uglier than that in Europe (see Espy & Smykla 1992 for U.S. execution data). Peak periods of executions occured with the “witch” executions in New England and the execution of “Tories” following the Revolutionary War, and later with the abolitionist movement in the Southern border states, and after the Civil War with a huge upsurge of violence against the recently freed slaves in the South, including thousands of “legal” executions and several thousand lynchings. Although less acknowledged by historians, after the Civil War there was also a parallel massive upsurge of violence in Northern and Midwestern states as well, mostly directed against immigrants from Europe, and also including thousands of legal executions and lynchings. Whether racial minorities in the South or immigrants in the North, and whether lynched or provided with a quick trial so that the execution would be “legal”, most of those executed were poor, powerless, and young. The violence directed against minorities and immigrants lasted for decades and, while lynchings were largely replaced with legal executions in this century, the level of legal executions peaked in the 1930’s and 1940’s. 


Following World War II, as one after another European nation abandoned the practice, capital punishment came under heavy attack in the United States. States outside the South began one by one to curtail their use of capital punishment, and in the South racial discrimination in capital punishment became one of the issues regularly raised by the civil rights movement. It was this decline outside the South and the clear linkage of capital punishment with racism in the South, that eventually resulted in the Supreme Court outlawing the practice in Furman v. Georgia in 1972. Southern states immediately began efforts to revive capital punishment and many other states followed suit. In seeking this revival, the states promised to reform the process so that it would be fair and effective. The Court repeatedly joined in this promise to make the system work.


In trying to make capital punishment at least superficially fair and effective, the Court was faced with a large array of difficulties virtually unique to capital punishment. Among the key problems were:

· How to balance the competing claims of the federal courts and the states to jurisdiction over the system (e.g., how far can the federal courts go in constitutionally regulating state criminal justice systems?).

· How to balance the need for consistency of punishments with the need for discretionary (individualized) decisions.

· How to provide legal representation for indigent defendants (most capital defendants are indigent and are represented by inexperienced, poorly paid appointed attorneys who are provided no resources for trial or appeal preparation. But because every capital case must go to trial providing adequate representation would be prohibitively expensive). 

· How to deal with the problem of jurors who opposed the death penalty and would not vote to impose it (to include such jurors would render the death penalty rare and ineffective, to exclude them would “stack the deck” against the defense).

· How to deal with the issue of new evidence that arises after the case is adjudicated (how to finalize the process when mistakes cannot be “corrected later” as with imprisonment).

· How to prevent discrimination against poor, minority and other disadvantaged defendants (a key problem throughout criminal justice systems in the U.S.).

With the “old death penalty” these problems had been suppressed because criminal justice was left largely to the states. As a result, there was so little that was systematic about the systems that the Court had found the death penalty to be arbitrary and capricious and had compared getting a death sentence to getting struck by lightening. State capital punishment systems were rife with inconsistencies, discrimination, and outright mistakes.


As the Court set out to shape the “new death penalty” it quickly found that it was no more able to solve these problems than individual states had been. Both case law and the growing research literature showed that inconsistencies, discrimination, and mistakes remained a basic part of capital punishment in most states. It was in this context of inconsistencies, discrimination and mistakes that the federal courts gradually created the habeas driven appeals process. In effect, the federal courts imposed an appeals process that would block most executions because states refused to operate systems that met even the most basic legal principles of fairness.


It is this context that marks the underlying differences and similarities between the Powell Committee and the Task Force. The Powell Committee’s quid pro quo approach offers the states a deal - with only the slightest (and least effective and least costly) reforms (providing counsel for appeals) the states can again more or less freely carry out executions without the obstacle of complex habeas appeals. The Task Force’s mandatory (and much more effective and costly) reforms would require states to actually provide a fair adjudication system throughout the process before carrying out executions. Both involve a trade-off, giving the states relief from the appeals morass in return for reforms to make the system fairer (or at least make the system seem fairer).

It is also this context that makes the Task Force recommendations much more attractive than the Powell Committee recommendations.

THE DECLINING RIGHT TO APPEAL


As some legal scholars have observed (e.g., Berger 1990), the most likely outcome of the Powell Committee and Task Force recommendations is a deadlock and no basic change. Presumably the same political considerations that differentiate the approaches of the Powell Committee and the Task Force will also keep the issue tied up in Congress indefinitely. But it is also clear that the conservative-dominated Court, even in the absence of more systematic changes, will continue chipping away at the appeals process piece by piece. For example, in 1993 the Court approved the Texas 30 (later 60) day deadline on introducing new evidence of innocence and allowed the execution of a defendant without any court hearing the new evidence that he had clearly not commited the crime for which he was sentenced to death (Herrera v. Collins 1993). 


It was the Herrera case that led Supreme Court Justice Harry Blackmun to break with his former Nixon-appointed conservative Republican allies on the Court and conclude that the experiment to shape a constitutional death penalty process had failed. In Herrera Blackmun, a long time supporter of the death penalty on the Court, wrote:

I have voiced disappointment over this Court’s obvious eagerness to do away with any restriction on the State’s power to execute whomever and however they please. I have also expressed doubts about whether, in the absence of such restrictions, capital punishment remains constitutional at all. Of one thing, however, I am certain. Just as an execution without adequate safeguards is unacceptable, so too is an execution when the condemned prisoner can prove that he is innocent. The execution of a person who can show that he is innocent comes perilously close to simple murder.  (Herrera v. Collins 1993:884)

A year later, Blackmun declared outright that “the death penalty experiment has failed” and stated that “From this day forward, I no longer shall tinker with the machinery of death.” (Callins v. Collins 1994:4).


Given the political realities of the 1990’s, it seems likely that the viable alternatives for capital appeals reform are two: either a slow decline of appeals as the Court gradually chips away at grounds for appeal (as in Herrera) or a largescale and systematic decline should the Powell Committee recommendations be enacted into law. 
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