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Abstract:

This paper explores the liabilities of a parent corporation for the tortious acts of its overseas subsidiaries and explores the doctrinal confusion inherent in current tests for piercing the corporate veil. It explains these apparent incoherencies through a comprehensive theory of the historical development of tort law. It concludes that corporations can be held vicariously liable for the torts of their overseas subsidiares based on theories of agency such as respondeat superior. It examines European law briefly and notes that the legal system there follow similar rules. It concludes that the role of corporate governance in the globalising world presents challenges and opportunities for the corporation as legal person having rights and duties under international law: prudent corporate counsel will note these practical trends and theoretical explanations in order to capitalize on opportunities and avoid pitfalls of liability.
Introduction 

Can a U.S. corporation be liable for the acts of its third world subsidiary or its third world sub-contractor? A cursory examination might yield the wrong impression: It is true that U.S. law is generally presumed to have no extraterritorial effect.
 Thus, U.S. corporations overseas are not ordinarily bound by U.S. labor or environmental law standards.
 Further, procedural obstacles such as forum non conveniens
 or even the existence of subject matter jurisdiction also often block transnational litigation. But a lawyer who contented themselves with a superficial analysis might be one day be surprised unpleasantly: Though U.S. laws are presumed to have no extraterritorial effect, that presumption can be overcome by specific evidence of congressional intent to the contrary.
 U.S. corporations can be directly liable for some wrongful acts abroad which are illegal under U.S. law
 such as violations of securities and exchange commission rules
 and the the Sherman Anti-trust Act.
 Furthermore, U.S. corporations can have the liability of their subsidiaries imputed to them via principles of agency such as respondeat superior. And of course some torts will themselves be transnational. The quick answer “no liability” is not always the correct answer. Corporate liability for subsidiaries is not merely esoteric or theoretical: globalisation, NAFTA
 and the resulting outsourcing of jobs to Mexico make head-office liability for branch-plants a very real legal issue.
 

This article attempts to outline the pitfalls for U.S. corporations doing business in the third world through subsidiaries and subcontractors. A U.S. corporation can be attacked for its subsidiaries’ acts on several theories. These include (in decreasing likelihood of success): theories based on actual or constructive fraud,
 theories of agency (principal and agent, master and servant, respondeat superior
), joint and several liability,
 strict liability,
 imputed negligence
 (vicarious liability
) -  under a theory of respondeat superior or under a theory of vicarious liability and finally and most confusingly by "piercing the corporate veil".
 Though "piercing the corporate veil" is the most frequent attack it is also the most doctrinally confused and thus the least likely to succeed – but mainly because it is generally not well plead by plaintiffs. In fact, most claims made by victims of torts fail to inculpate parent corporations not because the courts are reluctant to compensate defendants, nor because courts are concerned about over-compensating defendants: judges regularly find cause to reduce the damages awarded by juries in cases of corporate liability for subsidiary's torts and just as regularly pierce corporate veils, particularly in cases of personal injury. When attacks on corporations fail this is usually because plaintiff's lawyers misunderstand or misapply the various theories of liability. 

Any defence based on an opponent making a mistake is necessarily weak. The consequences of liability can be disastrous to the corporation. So corporate counsel interested in defending their clients - and in real reform to the expensive and inefficient tort system
 - should carefully consider the various theories presented here so as to properly advise their clients as to what the law permits, what the law might tolerate, and what the law will not tolerate. Prudent lawyers counsel clients against committing acts in "the grey zone". Given the number and strength of potential attacks on corporate defendants this advice is all the more pertinent: personal injuries in the United States can, even after judicial rectification, still mount in the hundreds of thousands of dollars and exceed the company's insurance coverage. Factual complexity and legal ambiguity explain why companies that think they can outsource their problems should not blithely assume they escape liability by resorting to legal formalism.

A. Practical Scenarios:

There are two core scenarios of liability this paper addresses. The first case is the liability of a first world parent company for its third world subsidiary. The second case is the liability of the first world company for subcontracting (outsourcing). In both cases the parent company or its directors, officers, employees  and even shareholders could be held liable for tortious acts of their subsidiary or even sub-contractor. Such negligence may either be imputed or direct. Theoretically, liability could be chained: a subsidiary could be held liable by respondeat superior for the negligent act or injury to its employee – and this negligence could in turn be imputed via agency to the U.S. parent corporation. That theory is basically sound in substance, but would obviously meet with serious procedural obstacles, notably forum non-conveniens
 and possibly also jurisidictional questions.
 These jurisdictional obstacles are not discussed here as they are addressed by the author elsewhere.
 These procedural obstacles while serious are not insurmountable. Here however we confine our analysis to substantive law.

Both respondeat superior and strict products liability are examples of imputed torts. The law is willing to impose liability in cases of employee torts committed in the scope of employment.
 This is because, though the employer may not have been actually negligent they are in the position to control the employee’s behavior. Similarly, the law imposes strict liability for defectively designed or manufactured products on any merchant in the stream of commerc.
  The merchant held liable for the defective product they sold  may not have been in fact negligent: a distributor of a product does not necessarily have the expertise required to recognize hidden design or manufacturing defects in a product. However the merchant is in a position to know who actually is negligent and thus to seek indemnisation –  unlike the tort victim who may not be able to identify the negligent tortfeasor due to “conspiracies of silieence”. Again, reasons of information and control explain why negligence is imputed.

Imputed negligence for acts of a corporate subsidiary or subcontractor is similar to strict products liability and respondeat superior: The law is willing to extract wrongful profits from any company in the stream of commerce
 profiting from labor law violations and externalisation of costs via piercing the corporate veil.
 Where does the court draw the line? What are the limits of liability? To understand these questions a brief historical exposition is necessary. 

B. Historical Perspective

How are we to understand these strange tendencies in the law? By contextualising the positive law through legal theory and history we can understand apparently contradictory tendencies in the law. The history of modern negligence law is marked by the progressive abandonment of the enlightenment principle of the  rational, free moral agent as the definitive legal subject. This person supposedly was or could be free to  negotiate any and and all transactions with other actors who were also presumed to be freely bargaining individuals. This theory of the individual legal subject was radically different from feudalism. It did however correspond somewhat to the yeoman society of the late feudalism and even early capitalism. But that model of the legal subject obviously no longer corresponds to the reality of late capitalism, with its nameless, faceless and all-powerful corporations and continental governments. Legal scholarship has not been blind to these facts: the law has recognized that the enlightenment homo economicus was in fact never an accurate description and that the reality of industrial relations of mass production meant that the enlightenment archetype of the free citizen, even if true at a certain time or at least among some sectors of late feudal Europe was soon amalgamated and crushed into alienable and alienated consumer-producers with very little real freedom of negotiation. This can be seen most notably in products liability and also in compulsory insurance systems.

In tort law this historical fact played itself out in the gradual rejection of enlightenment legal doctrines and their replacement by an understanding of the individual as just about inevitably socially constrained. This redefinition of the role of the individual in society led to the rise of a variety of strict liability regimes which no longer look to fault as the primary basis of liability. Legal formalism with its precision and rigidity has been rejected in favor of ambiguous contextual balancing tests.
 Consequently, for example, manufacturers of defectively designed or produced merchandise – including the licensors and franchisors thereof – can be held strictly liable at any point in the stream of commerce – even outside the U.S. - without showing negligence.
 This is in fact a reappearance of negligence per se - a legal formalism which supposedly had been abandoned. Similarly, employers have over time been increasingly held liable for the torts of their employees (for example, the abandonment of the fellow servant rule, wherein the tort of a fellow servant as to another co-worker would not be imputed to the employer).

Regardless of doctrinal inconsistencies one fact is certain: Industrial society just about guarantees a large number of grave accidents due to mechanisation. Long hours, low pay and dangerous machinery translates into death and disfigurement at the workplace. But, since capitalist society was richer than feudal society some of the riches produced were used to improve work-place safety. The irony of capitalist production is industrial society, with its greater dangers and risks to machine workers than feudal society recognizes the need for social stability and thus admits some limited reforms to maintain the system qua system.

The decline of the individual as atomistic legal subject is combined with a loosening of the concept of causation. Causality is less strictly regarded today. This is most clearly seen in cases of toxic torts: there probabalistic proofs are allowed. Thus, where two tortfeasors exclusively produce a given product which caused the damage each would be responsable according to their market share. Similarly, the rejection of the "all or nothing rule" (any negligence on the part of the plaintiff no matter how slight operated as a total bar to the plaintiff’s claim) in cases of contributory negligence in favor of "comparative negligence" (a plaintiff X% negligent would only recover 100% minus X% of their damages) is another example of the decline of formalism and greater tolerance of systemic uncertainty in the interest of a more exact result in the specific case at bar. 

These are far from the only examples where the rationalist categorical enlightenment view of the law has been implitly rejected. Legal uncertainty has also increased through the pervasive adoption of interest balancing tests and the rejection of bright line tests. Another example of the departure from the principle of individual responsibility for definite acts – appropriate in a feudal society, and impossible in an industrialized world - as is the rise of social insurance generally. Insurance is clearly the more economical remedy to the problem of externalities because it avoids the transaction costs and uncertainties of trial and windfall judgements. 

In light of these facts the litany of complaints from industry as to the injustice and anti-economic action of tort regulation is easier to understand. However, corporations struggling for tort reform should recognize that their arguments will be taken more seriously as they focus on general compulsory insurance as a cheaper way to protect against wrongs than the "crap-shoot" of jury trials. When corporations argue that no one should be responsible for the accidents which are just about inevitable in industrial society they lose credibility. In contrast it is true that as a regulatory system tort law is expensive. It is also true that punitve damages encourage frivolous litigation and result in windfall gains to plaintiffs. A compulsory insurance system, like those found in most all European countries, would avoid windfall benefits to tort victims via punitive damages and could be combined with a scheme of fines in case of wrongful conduct thus reducing not only litigation burdens but also tax burdens and perhaps even be nearly self financing.

Having sketched the theoretical questions and reform proposals, this article now turns to the liability of a parent company for acts of its subsidiary or for acts of its sub-contractors particularly where the sub-contractor or subsidiary is overseas. Potential defendants are shareholders, directors, officers and employees of the parent company. The tortious act is committed by the subsidiary/subcontractor or its employee.

I. IMPUTED LIABILITY

Part of the confusion in the field of imputed or direct liability of a corporation for the acts of its subsidiary is due to a confusion of direct and imputed liability. By keying on this distinction we can avoid a confusion. A shorthand description may help: in a case of imputed liability there is only one tort with two or more tortfeasors. In cases of direct liability there is only one tortfeasor – the parent corporation.

The rationale of imputed liability is that the tortious act of one person (legal or natural) will be attributed to another person (legal or natural) because of the control exercised by the one over the other. The legal theories of imputed liability are respondeat superior and agency. However we shall see that agency principles also appear in the issue of piercing the corporate veil. But piercing the corporate veil is not a form of imputed liability! This type of doctrinal confusion is inherent in the current structure of veil-piercing. We now examine the various legal theories to expose this confusion, its sources, and possible solutions. 

A. RESPONDEAT SUPERIOR

Arguments based on respondeat superior seek to impute liability to the parent the company for the act of its employee. They include “chaining” arguments wherein the employees wrongful act is attributed to the employer  corporation (generally a subsidiary) which in turn is imputed to the parent company under any of the various theories.

Briefly, to be liable for the act of the employee the plaintiff must prove
 that the employee acted within the scope of their employ at the time of the injury. Employers are not liable for the acts of the employee which are independent, self-serving acts and in no way facilitate or promote the employer's business.
 Thus acts of abuse by supervisors of employees motivated by subjective negative emotions of the employee are not within the scope of employment and will not be imputed to the employer.
 However, the scope of employment not by formal description but by actual practice and custom.
 Thus conduct may be determined to be within the scope of employment due to implicit authorization
 and can even including employees’ acts which conflict with commands of the employer
 where those acts further the purposes of the employer.
 Thus employers can be liable under a theory of respondeat superior for the acts of security personnel in their employ.
  

B. LIABILITY BASED ON A THEORY OF AGENCY

A second form of imputed liability relies on principles of agency: namely that the principal exercised such a degree of control over the act of the agent that the court can fairly impute the agent’s wrongful act to the principal.

Arguing that the subsidiary corporation is acting as the agent of the parent corporation is probably the strongest argument the plaintiff can make. In most cases where this argument is made and where there are grave personal injuries the court is willing to impute negligence to the parent company - especially where the subsidiary is thinly capitalized or appears to have been formed precisely to avoid liability. In contrast, courts are extremely reluctant to pierce the corporate viel in cases of purely pecuniary losses, namely where the creditors of a bankrupt corporation seek to reach the personal assets of the shareholders of the corporation.
 This is for the obvious reason that general financial liability of shareholders for all debts of a corporation would discourage investment in stocks with deleterious economic consequences.
  In contrast, courts are willing to pierce the corporate viel in cases of negligence resulting in personal injury. There negligence is imputed to the principal for the act of the agent.
 This imputation of negligence from one actor in a corporate group to another is based on the same rationale which justifies the imputed negligence of the master for their servant: the principal directed the agent to undertake the wrongful act or at least delegated them the necessary power to do the wrongful act. Thus both the agent and principal are jointly and severally liable for the act’s wrongful consequences. However we shall also see that agency principles underlie one theory of piercing the corporate veil – and thus can also be the basis of a form of direct liability. Naturally the result is doctrinal confusion.

II. DIRECT LIABILITY

A. Joint and Several Liability

Where the parent corporation and its subsidiary together commit a tort they can of course be held jointly and severally liable under the ordinary rules of tort law. In such a case the corporate form is not ignored: each corporation is jointly and severally liable for the wrongful act.

B. Fraud

The fraudulent acts of a parent corporation whether effected through or independantly of the subsidiary corporation are of course an independent basis of liability and thus can be the foundation of direct liability. However, just as principles of agency can be the basis for piercing the corporate veil so also can the corporate veil be pierced under a theory of fraud. Since the substantive fraud is relatively simple doctrinally we reserve discussion of the theory of fraud as a basis for piercing the corporate veil for later in the paper just as the discussion of the agency theory of veil piercing is also discussed infra. 

C. Piercing the Corporate Veil – Theories of Veil Piercing

Piercing the corporate veil is an exceptional remedy
 equitable in nature.
  Courts are reluctant to ignore the corporate form because that would discourage investment in corporations. and thus must meet the usual procedural requirements of any equity case. Whether the corporate veil should be pierced is a question of fact.

Direct liability may also be imposed on the corporation by decision of the court. Essentially, the court chooses to disregard the separate legal existence of the subsidiary effectively voiding its legal existence. As a result, the parent company is directly liable for the acts of the subsidiary. This legal operation is known by the term “piercing the corporate veil”. However the doctrine of corporate veil piercing is extremely confused both in theory and in practice. Part of this confusion results from the fact that several different legal questions are all subsumed in the question whether the veil should be pierced. For example, the separate existence of the subsidiary may be ignored as to taxation questions, as to the debts of the corporation (which then are passed on to the shareholders!) or as to the torts and contracts of the subsidiary. In fact, several different questions are all subsumed under the heading "piercing the corporate veil." Namely: who is liable? Directors? Officers? Employees? Shareholders? Of course a descending scale of liability from those who exercise the most de facto control over the company (directors and officers) to those who exercise the least de facto authority (employees and shareholders) would be logical as a functional determinant of whether to ignore the corporate fiction. Such, along with the question whether the injury is bodily or merely proprietary, may even be a rough guide to actual court practice. However the law does not – officially – take that perspective. Veil piercing also does not consciously address the questions: to whom is liability owed (customers, employees, shareholders), and what duty is owed? (A duty under contract, or tort?). Thus the multiple tests and doctrinal confusion appear to be the result of a failure to frame the question systematically. Since a systematic formal approach has not been taken up by the courts this article does not propose one – it would have no legal authority on which to stand. However such a systemization of this field of law would be desirable to dispell the needless confusions in law which result in legal uncertainty, increased transaction costs, and anomalous and unequal decisions. Here we will be looking at two questions: The liability of a corporation for the torts of its subsidiary with particular regard to the liability of the parent corporation to the employees of the (overseas) subsidiary.

This much is clear: Parent corporations generally have no duty to control the acts of their subsidiaries.
 However, this general rule can be overcome by piercing the corporate veil and treating the two entities as one.
 There are several different theories which can be the basis of an argument that the corporations existence should be ignored which we now examine.

1. The alter ego theory
 

The alter-ego theory imposes direct liability on the parent on the theory that the two enterprises aree in fact one.
 The alter ego theory of piercing does not require a showing of fraud.

2. The identity theory
 

Under the identity theory the unity of interest and ownership of the parent and subsidiary is so great that the subsidiary company is considered to legally have never existed or to have ceased to exist.
 The person seeking to deny the corporate existence of the subsidiary must:

“show that there was such a unity of interest and ownership that the independence of the corporation had in effect ceased or had never  begun, [such that] an adherence to the fiction of separate identity would serve only to defeat justice and equity by permitting the economic entity to escape liability arising out of an operation conducted by one corporation for the benefit of the whole enterprise.”
 

3. The instrumentality theory

Under the instrumentality theory the corporate veil is pierced where the dominant corporation essentially so dominated the subsidiary corporation that the latter became a mere instrument of its will. The test for piercing the corporate veil raises factors balanced in other tests for veil piercing. It has been summarized by the court as follows:

"The instrumentality rule requires, in any case but an express agency, proof of three elements: (1) Control, not mere majority or complete stock control, but complete domination, not only of finances but of policy and business practice in respect to the transaction attacked so that the corporate entity as to this transaction had at the time no separate mind, will or existence of its own; (2) that such control must have been used by the defendant to commit fraud or wrong, to perpetrate the violation of a statutory or other positive legal duty, or a dishonest or unjust act in contravention of plaintiff's legal rights; and (3) that the aforesaid control and breach of duty must proximately cause the injury or unjust loss complained of."

Like all piercing cases, this is a theory of direct liability, not imputed liability, for the law simply does not recognize the existence of the dominated company. Thus liability could not be imputed.

4. Fraud as the basis for piercing the corporate veil:

Corporations can also be held liable for the acts of their subsidiaries where the corporation is engaging in fraud, or where the subsidary is used to perpetrate a fraud.
 Again, this can create confusion since some corporate irregularities sufficient to justify piercing the corporate veil are also fraudulent and thus an independent basis of liability. A claim of fraud may thus be either one element in determining whether to pierce the corporate veil or an independent basis for a cause of action or both.  Again, this is a fact-intensive practical inquiry which will vary from case to case: Thus the level of fraud which must be shown to justify corporate veil piercing will also vary from case to case.
 

5. Piercing the corporate veil under a theory of agency
 

One court holds that to pierce the corporate veil on a theory of agency "the corporation must be a sham and exist for no other purpose than as a vehicle for fraud."
 In contrast however, the Delaware Chancery court disagrees and states that "Under the agency theory, the issue of liability rests on the amount of control the parent corporation exercises over the actions of the subsidiary."
 Thus, under the agency theory, "The parent corporation will be held liable for the activities of the subsidiary only if the parent dominates those activities."
 This apparent split between “dominance” and “sham” (i.e. sole purpose vs. multiple purposes) is one example of the doctrinal confusion resulting from not carefully distinguishing direct liability from imputed liability. If the corporate veil is pierced, then there is no subsidiary so liability must be direct. If however liability is imputed for the parent corporation on a theory that the subsidiary corporation acted as its agent then the legal existence of the subsidiary corporation is still recognized and thus liability is imputed on a theory of agency. In the second case there is in fact no piercing of the corporate veil. 

Multiple theories and practical overlap due to similar fact patterns explain the confusion in imputed and direct liability of corporate parents vis-à-vis subsidiariess. This confusion is exacerbated by courts’ ignorance of the differences in the tests. The courts themselves acknowledge the confusion: 

"In many instances, the courts profess to apply one such theory but in fact rely upon evidence or authorities proper to another. An example is Advance Coating Technology v. LEP Chemical (S.D.N.Y. 1992) 142 F.R.D. 91, where the court says it is addressing the plaintiffs' alter ego argument but then proceeds to rely upon what seems to be agency principles."

Again, the different rules can be decoded first by asking whether the liability to be imposed is direct (liability for the act of the parent corporation itself) or imputed (vicarious liability imposed on one actor for the act of another due to the control of the second actor by the first). Confusion can also be dispelled by recognizing that each of these theories ultimately relies on a fact intensive investigation of practical realities of the case at bar. Thus it is not surprising that courts often resort to balancing tests to resolve conflicting factors. Because of theoretical confusion and practical factual overlap the only way out of the morass – short of legislative reform (the corporate veil doctrine is judge-made law) – seems through the use of multi-factor interest balancing tests.

6. Balancing Tests

Despite the doctrinal confusion and multiple theories of veil piercing, one element may be common to the tests (agency, instrumentality, alter-ego, identity): balancing of competing factors and interests to determine whether the corporate veil may be pierced. Courts do in fact - consciously
 or not – use multi-factor balancing tests to determine whether to pierce the corporate veil. Balancing tests are the hallmark of contemporary legal decision making: they consider several different factors in their context: No one fact in isolation will result in a court choosing to disregard the corporate fiction. Instead, courts must look to the totality of circumstances to determine whether the corporations should be considered joined.
 Having determined relevant factors to be considered courts must then assign different “weights” to each of the interests and compare them (i.e. “balancing” the competing interests of all parties – not just plaintiff and defendant) to make the decision. 

Factors to be considered in determining the balance of interests in piercing the corporate veil include: 

-Stock ownership
 - the fact that the parent owns a majority or even all the stock of the subsidiary alone is not sufficient to warrant holding the parent corporation liable for the contracts or torts of the subsidiary. 

-Interlocking boards of directors and/or officers and employees. while common employees, officers, or shareholders may be evidence of no factual separation of corporate interests these are alone insufficient and there are cases where despite such factors no liability was found.
 If the two companies have overlapping boards of directors and/or officers and employees the moving party must nevertheless show that in fact the the domination and control of the subsidiary by the parent was complete: interlocking boards of directors and officers and stock ownership are alone insufficient to justify disregarding the separate legal existence of the subsidiary. They are however one factor to be considered.

-Commingling of funds,
 or other financial irregularities such as one-sided contracts which favor one of the companies at the expense of the other,
 (e.g. sale of goods at or below costs). Common tax returns, common addresses, parent’s use of  subsidiary’s property as if it were its own.
 All of these factors can be evidence of fraud and/or abuse of the law. Where the practical effect of such legal gymnastics results in substantive injustice to victims of negligent torts the court will disregard the corporate separation. 

-Whether the companies hold themselves out as separate entities to third parties.

-Undercapitalization: One critical factor in determining whether the court will disregard the corporate fiction is the under-capitalization of the subsidiary.
 This is all the more true where undercapitalization is a deliberate corporate policy designed precisely to evade responsibility for wrongs of the corporate group.
 

All these questions can only be answered by looking to the actual facts to determine the actual degree of control exercised by the parent over the subsidiary.
 

Thus the doctrinal confusion may be clarified not only by dogmatically distinguishing direct and imputed liability from each other and by properly recognizing and distinguishing the various theories of veil piercing (agency, instrumentality, alter-ego, identity)  from each other but also by acknowleding the common factors underlying each of these tests. By evaluating the problem in toto using a balancing test the advocate may have a better practical grasp on how to properly advise her clients.

7. Reverse Piercing the Corporate Veil

To add to the confusion noted there is also a theory of “reverse piercing” of the corporate veil. Thankfully, this is in fact quite simple. In “reverse piercing” the debts or wrongful acts of individuals (shareholders, or directors or even officers and employees) are attributed to the company rather than the usual piercing situation where the acts of the company are attributed to its shareholders.
 Further, the same rules in traditional veil piercing apply to reverse veil-piercing
 Since reverse veil-piercing usually involves seeking to reach corporate assets for debts rather than torts we do not address it further here.

D. Independent Contractors/Subcontractors

We have just analyzed the liability of corporate parent and subsidiary. Can the corporation avoid liability by resorting to sub-contractors? Not necessarily. Liability for the act of a supposed independant contractor will be imputed to the contracting party where both the sub-contractor and the contractor have the same offices, and  where all finances of both companies are handled by one of them and  where losses of the subsidiary are accounted to and paid by the parent.
 Whether a franchisee is an independent contractor or an agent of the franchisor is a question of fact.
 Thus where franchisor does not completely dominate and control franchisee it was no error of law to find that the franchisee was an independent contractor and not an agent thus barring vicarious liability.
 Again, a fact intensive inquiry similar to the questions examined in piercing the corporate veil will be undertaken to determine whether it is equitable to hold the contracting party liable for the torts of their subcontractor.

E. RICO

In theory, systematic abuses of labor in a foreign subsidiary or by a foreign sub-contractor might lead to liability under the Racketeering Influenced and Corrupt Organizations Act. However there are numerous procedural obstacles which limit in practice the application of RICO.
 The author has addressed this topic extensively elsewhere, so other than noting that RICO could be a basis of liability of the parent company for the subsidiary or subcontractor the reader is referred to the literature.

III. Piercing the Corporate Veil in the E.U.: Liability of a Parent Company in the E.U. for the tortious act of a subsidiary
 

Is the situation in the European Union similar to that in America? Essentially, yes: corporate forms can be ignored where domination and control of a corporation is complete but will ordinarily be respected. However one possible theory that may meet more success in Europe than the United States is that the company that exploits the labour of the third world worker not only violates international human rights law but also obtains thereby an unfair competitive advantage. Thus where a corporate subsidiary employs slave labour, or perhaps even child labour in contravention of the ILO provisions, or where it pays women workers less than men doing the same work we could fairly say that there is a tort. This tort however benefits the parent company in Europe, and is a detriment to its competitors which do not employ slave labour, child labour, or underpaid women’s labour. Thus the tort also would constitute an unfair competitive advantage under Article 81 of the EC Treaty. Article 81 states that:

The following shall be prohibited as incompatible with the common market: all agreements between undertakings, decisions by associations of undertakings and concerted practices which may affect trade between Member States and which have as their object or effect the prevention, restriction or distortion of competition within the common market
  (emphasis added).
Clearly, an agreement between a parent company and a third world subsidiary or subcontractor to profit from slave labour, child labour, or unequal women’s pay would affect trade within the Union and distort competition by favouring the predatory exploitative company at the expense of companies which obey international law. The company’s only argument would be that Article 1 § 3 permits an exception in cases where such an agreement “contributes to improving the production or distribution of goods or to promoting technical or economic progress, while allowing consumers a fair share of the resulting benefit”
 However this argument would likely fail because the consumer does not in fact have a fair share of the benefit from an anti-competitive agreement or operation which is based on labour exploitation for they are in fact profiting therefrom. Further, slave labour and sweatshops are hardly “economic progress” or improvements in the production or distribution of goods. Thus, if the agreement or enterprise is found to be anti-competitive as profiting from slave labour, illegal child labour, or the underpaid illegal labour of women then the exception would be unlikely to apply.

As to imputed liability in Europe as in America the torts of a wholly owned subsidiary may be imputed to the parent company. To impute the tort to the parent company the court must first “pierce the corporate veil” and look at the ownership and control of the subsidiary by the parent.
 The easiest case is the wholly owned subsidiary with unity of management in both parent and subsidiary. A case which would be almost as easy would be that of the parent company with a wholly owned subsidiary that however has a different board of directors. As the independence of the subsidiary grows, the likelihood of proving actual control decreases, and with it the likelihood of being able to impute legal responsibility to the parent company for the acts of a subsidiary. Ownership and control is of course reflected in stock ownership. It would be unlikely that the ECJ would impute control of a subsidiarity to a parent company which owns the largest bloc of stock in a subsidiarity but which bloc is a minority share of all shares. 

The most difficult case is of, again, the independent subcontractor. In such a case there is no ownership or control (at least theoretically…) but there is a contract. Knowing that freedom of contract is a general principle of law it would be very difficult to show that the contract should be ignored. However fraudulent contracts do exist. It could be argued that where the European company knew or should have known that the contract it obtained was so favorable due to exploitative labor practices that that would constitute an unfair trading advantage. That does nothing to compensate the unfair labour practices in the third world but it would discourage EU companies from profiting thereby.

Once the corporate veil is pierced, obtaining jurisdiction under COM 44/2001 would be relatively easy. Thus, at least in theory, it would be possible to impute tort liability to a parent company either for a tort committed by a wholly owned subsidiary. Alternatively, a company might be fined for violations of human rights which also constitute anti-competitive behaviour. Thus, briefly, similar principles of law can be found in Europe to impose liability on corporations for the acts of their subsidiary in the third world.

Conclusion: The Transnational Corporate Group in International Law

Transnational corporate groups are increasingly influential
 in world politics.
 Some have gone so far as to propose that corporations are or should be subjects of international law.
 In fact, corporations,
 like other non-state actors,
 do have directly applicable duties and rights under international law.
 Corporations may have duties under the UN Declaration on the Elimination of All Forms of Racial  Discrimination,
 the UN Declaration on the Elimination of All forms of Intolerance and of Discrimination Based on Religion or Belief,
  the Rio Declaration on the Environment and Development
 and other international conventions. These conventions state explicitly or implicitly that “private actors have both negative and positive duties in respect of socio-economic rights.”
 and  recognise the limited international legal personality of multinational corporations
 Implying that human rights can be enforced against corporations.
 Thus to that extent corporations
 may
  be said to have limited international legal personality.
  Corporations do not however have a constitutive power in the formation of international law. Yet corporations, and international financial institutions such as the world bank
 can contribute to the formation of customary international law
 by aiding in the process of elaborating norms
 even if sometimes only as observers
 and commentators. 

Just as we have seen the law evolve from an enlightenment principle of individual responsibility for definite acts to socially contextualized diffuse responsibility with relaxed causation requirements so also are we seeing the rise of a transnational corporate governance. Corporate counsel can regard these facts with incomprehension, fear and distrust. Alternatively, they can understand the underlying long-term cyclical movements and flow with them. By developing rational responsible forms of transnational corporate governance corporate counsel can help their clients to pursue enlightened self interest, to improve the good-will of their clients by showing their company to be a “good neighbor” and even improve the voice of the corporation as a contributor to international law. 
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