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INTRODUCTION





Foreign investment and an effective transfer of technology, constitute for our country one of the main angles of the strategy to achieve a competitive and free market economy. The foregoing based on the fact that both foreign investments and foreign technology constitute essential factors to achieve a sustained economic development with the resulting social prosperity.



In view of these objectives, Venezuela has in full force a juridical regime of great stability, the fundamental principle of which appears in Article 2 of Decision 291 of the Commission of the Cartagena Agreement, which establishes the following: “Foreign investors shall have the same rights and obligations as national investors”. In application of this egalitarian treatment, the Andean supranational rules, contained in said Decision 291, have been regulated in Venezuela by Presidential Decree Nº 2095 of February 13, 1992.  Such Decree contains provisions which constitute in themselves real evidence that Venezuela has a legal regime concerning foreign investments with a liberal and progressive orientation, having eliminated any traces of limiting or prohibiting rules towards foreign investments.



The fundamental aspects of the aforesaid Decree Nº 2095, and which, in our view, evidence the statements contained in the above paragraphs, the following:



No authorization is required to make an investment in our country.  The only requirement is to register the investment with the Competent National Authority after its inscription in the Mercantile Registry.

The only requirement for foreign investors acquiring shares on the national stock exchanges is to register the balance of the investments they hold at the end of the calendar year.

No authorization is required to remit abroad all or part of the benefits, gains or profits that foreign investors may have obtained for their contributions. Likewise, an unlimited repatriation of capitals is allowed.

No authorization is required for the acquisition of shares by foreign investors in national, mixed or foreign companies.  Likewise, the participation of foreign investors in the public offer of securities is freely permitted, with no regulation other than the one contained in the Capital Markets Law and its respective regulations, which is the same that rules for national investors.

No authorization is required to execute contracts of technical assistance and of trademark and patent licenses.  The only requirement is the subsequent registration with the Competent National Authority.

There is no regulation concerning execution and registration of internal or external loan agreements.  Therefore, both foreign and national investors have free access to international and national credit.



The foregoing provisions are complemented by Decision 292 of the Commission of the Cartagena Agreement, which establishes a special regime for the Andean Multinational Company (“Empresa Multinacional Andina (EMA)”) which seeks to incentivate the association between national investors of the member countries of the Agreement of Cartagena. Foreign investors may also invest in up to 40% of the total shares of an EMA, with the following advantages:

An EMA enjoys the same treatment given to the national investors of the respective member country;

It may participate in sectors of the economic activity reserved to national companies;

Free transfer abroad of the benefits, gains or profits obtained, as well as free re-exportation of capitals.



Also there is in effect in Venezuela a new regime for the “Registration of Investments made with the Proceeds of the Sale of Titles Denominated in Foreign Currencies issued by the Republic”. Resolution Nº 2.912 of the Ministry of Finance regulates this new type of foreign investment in bolivars originated from the disposition of such titles (Brady Bonds), to which effect the Superintendency of Foreign Investments shall grant a special registration for such contributions.



The regulatory institutions that we describe in the publication we have the pleasure to present, constitute valuable instruments for the juridical safety of foreign investors and foreign suppliers of technology, which juridically present Venezuela as a country which acts as a host, and not a regulator, of foreign investments.



Finally, we want to thank to the Firms BAKER & McKENZIE (Caracas), BENSON, PEREZ MATOS, ANTAKLY & WATTS, BENTATA HOET & ASOCIADOS, and TRAVIESO EVANS HUGHES ARRIA RENGEL & PAZ, for their support in the translation of the juridical regime here we present.





                                                  



The Superintendent of Foreign Investments







DECISION 291

Common Policy for the Treatment of Foreign Capital and on Trademarks, Patents, Licenses and Royalties.





Fifty-fifth Period of Ordinary

Meetings of The Commission

March 21-22, 1991

Lima-Perú



THE COMMISSION OF THE CARTAGENA AGREEMENT:



HAVING SEEN: Articles 7, 26 and 27 of The Cartagena Agreements, Decision 220 of the Commission and Proposal 228 of the Board;

WHEREAS, the Presidents of the Member Countries of the Cartagena Agreement, at the meeting held on November 29 and 30, 1990 at La Paz, Bolivia, stated their approval of the “increasing convergence among the economic policies of the Andean Countries in their search for higher efficiency and competitiveness in their economy, by means of a liberalization and opening to international investment and trade, in line with the best interests of our countries, and the establishment of an economic rationality based on private initiative, on fiscal discipline and on a re-dimensioned and efficient State”;



WHEREAS, at the aforesaid meeting the Andean Presidents also agreed to remove the obstacles to foreign investment and encourage the free circulation of subregional capital;



WHEREAS, the new foreign investment policies governing the Subregion make it essential to revise and update the common provisions approved by Decision 220 of the Commission, in order to stimulate and promote flow of foreign capital and technology towards Andean economies;





DECIDES:



To substitute Decision 220 for the following Decision:





CHAPTER I

DEFINITIONS



Article 1.- For the effects of the current Regime it is understood:

Direct Foreign Investment: The contributions from abroad owned by foreign individual legal entities made to be applied to the capital of a company, in free convertible currencies or in physical or tangibles goods, such as industrial facilities, new or reconditioned machinery, new or reconditioned equipment, spare parts, raw materials, and intermediate products.



	Likewise, investments in national currency coming from resources with the right of being remitted abroad and reinvestments made in accordance with the present Regime, shall be considered as direct foreign investment.



	Member Countries, in accordance to their respective national legislation’s, may consider as capital contribution intangible technological contributions such as trademarks, industrial models, technical assistance and knowledgement, either patented or non-patented that may be introduced as physical assets, technical documents and instructions.



National Investor: the State individuals and corporate bodies defined as nationals by the internal law of the Member Countries laws.



	Foreign individual with uninterrupted residence in the recipient country for no less that one year, who waive their right, before the appropriate national agency, to repatriate their capital and to transfer profits abroad, will be also considered national investor. The appropriate national agency of the recipient country may exonerate such persons from uninterrupted one-year residency requirement.



	Each member country can exempt foreign individuals whose investments are domestically generated, from the waiver set forth in the preceding paragraph.



	Investments made by subregional investors as established in this Decision will also be considered to have been made by national investors.



Subregional Investor: A national investor from any Member Country other than the recipient country.



Foreign Investor: The owner of a direct foreign investment.



National Company: A corporation organized in the recipient country in which more than eighty percent of the capital is owned by national investors, provided however that in the judgement of the appropriate national agency such proportion is reflected in the technical, financial, administrative and commercial management of the company.

Mixed Company: A corporation organized in the recipient country, in which national investor own between fifty-one percent and eight percent of the capital, provide however that in the judgement of the appropriate national agency such proportion is reflected in the technical, financial, administrative and commercial management of the company.



	Moreover, those companies in which the state, parastate entities or state-owned corporation of the recipient country have a share of no less than thirty percent of the equity capital shall also be considered mixed companies, provided however that in the judgement of the appropriate national agency the state, the parastate entities or the state-owned corporations have a decisive role in the corporate decisions.



	A decisive role shall be understood to mean that the consent of the state’s representatives is required in decisions that are fundamental to the conduct of the company’s business.



	For purposes of this Decision, a parastate entity or state owned corporation shall be understood to be one organized in the recipient country, in which the state owns more than eighty percent of the capital and has a decisive role in the corporate decisions.



Foreign Company: A corporation organized or established in the recipient country, in which national investors hold less that fifty-one percent of the capital; or, when holding more, such percentage is not, in the judgement of the appropriate national agency, reflected in the technical, financial administrative and commercial management of the company.



Neutral Capital: The investments made by international financial public entities in which all of the Cartagena Agreement Member Countries participate and which appear on the Exhibit hereto. These investments will neither be computed as national nor as foreign in the company in which they participate.



	In order to determine the national, mixed or foreign classification of the company in which these investments participate, the neutral capital contribution will be excluded from the calculation basis, and only participation percentages of the national and foreign investors in the remaining capital amount will be taken into account.



Reinvestment: The investment of all or part of the undistributed profits and other equity funds when permitted by the national laws, deriving from a direct foreign investment, in the same company that produced them.



Recipient Country: That in which the direct foreign investment is made. 

Commission: The Commission of the Cartagena Agreement.



Board: The Board of the Cartagena Agreement.



Member Country: One of the Member Countries of the Cartagena Agreement.



CHAPTER II

RIGHTS AND OBLIGATIONS OF FOREIGN INVESTORS





Article 2.- Foreign investors will have the same rights and obligations as national investors, except as otherwise established by the laws of each Member Country.



Article 3.- Any direct foreign investment or subregional investment meeting the requisites established herein and in the respective national laws of the Members Countries will be registered at the appropriate national agency, in freely convertible currency.



Article 4.- The owners of a direct foreign investment and the subregional investors will be entitled to transfer abroad, in freely convertible currency, on the terms established in the laws of each Member Country, the verified net profits earned through their direct foreign investment.



	The appropriate national agency can also register in freely convertible currency the investment of surplus earnings after distribution.



Article 5.- The foreign investor and the subregional investor will have the right to repatriate the amounts received when selling in the recipient country their shares, interests or rights, or in the event of a reduction of capital or the liquidation of the company, after paying the respective tax.



	The sale of one foreign or subregional investor’s shares, interests or rights to another foreign or subregional investor must be registered by the appropriate national agency when required by the national laws, and will not be considered repatriation of capital.



Article 6.- The registered capital will be made up by the amount of the initial direct foreign investment, plus subsequent increases and reinvestments that are registered and actually made, as provided for herein, less net losses if any.



Article 7.- Reinvestment, as defined in Article 1, in national, mixed or foreign companies shall be considered to be a foreign investment and shall be made in accordance with the rules established by each Member Country. In any case, registration at the appropriate agency shall still be mandatory.



Article 8.- Products which are produced by national, mixed or foreign companies complying with the special provisions or specific requisites concerning origin, will benefit from the Tariff Liberation Program of the Cartagena Agreements established by the Commission or the Board, as set forth in Chapter X of the Agreement.



Article 9.- The capital of stock corporations must be represented by registered shares.



Article 10.- When solving controversies or conflicts arising from direct foreign investment or from subregional investments or from offshore technology transfers, the Member Countries will apply the provisions of their internal laws.





CHAPTER III

APPROPRIATE NATIONAL AGENCIES





Article 11.- The Member Countries will designate the appropriate national agency or agencies that will be in charge of enforcing the obligations assumed by foreign individuals or corporations subject hereof.





CHAPTER IV

IMPORTATION OF TECHNOLOGY





Article 12.- License Agreements for technology transfer, or agreements for technical assistance, technical services, basic and detail engineering and other technology contracts, pursuant to the respective laws of the Member Countries, will be registered at the appropriate national agency of the respective Member Country, which must evaluate the actual contribution of the imported technology by means of an estimate of its probable use, the price of goods containing technology, or other specific forms for determining the value of imported technology.



Article 13.- Agreements for technology imports must contain, at least, clauses on the following matters:

a)	Identification of the parties, with specific indication of their nationality and domicile;

b)	Identification of the methods used in the technology transfer;

c)	The contract price of each of the elements involved in the technology transfer;

d)	The determination of the effective period.



Article 14.- For the purpose of registering the agreements on the transfer of offshore technology, trademarks or patents, the Member’s Countries can verify that such agreements do not contain the following:

a)	Clauses whereby the furnishing of the technology or the use of trademarks entails the obligation that the recipient country or company acquire capital goods, intermediate products, raw material or other technologies from specific source, or permanently use personnel specified by the company furnishing the technology;

b)	Clauses whereby the company selling technology or granting the use of a trademark reserves the right to set the sale or resale prices of the products manufactured on the basis of the respective technology;

c)	Clauses containing restrictions regarding production volume and structure;

d)	Clauses prohibiting the use of competing technologies;

e)	Clauses granting the supplier of the technology a total or partial purchase option;

f)	Clauses whereby the buyer of technology is under the obligation to transfer to the supplier the inventions or improvements resulting from the use of said technology;

g)	Clauses whereby royalties must be paid to the holder of the patents or trademarks, for unused or expired patents or trademarks; and

h)	Other clauses having a similar effect.



	With the exception of special cases, duly authorized by the appropriate national agency in the recipient country, clauses that prohibit or limit in any way whatsoever the export of the products manufactured on the basis of the respective technology will not be allowed.



	Such clauses will not be allowed in any case whatsoever in connection with the subregional trade or for exporting similar products to third countries.



Article 15.- Insofar as they do not constitute capital contributions, intangible technological contributions will give the right to royalty payments, in accordance with the laws of the Member Countries.



	The royalties that are earned may be capitalized, pursuant to the terms hereof, following payment of the respective tax.



	When these contributions are furnished to a foreign company by its parent company or by any other affiliate of the same parent company, the payment of royalties may be authorized in cases that have been previously qualified by the appropriate national agency of the recipient country.





CHAPTER V

TREATMENT OF THE INVESTMENT OF CORPORACION ANDINA DE FOMENTO AND OF THE AGENCIES WITH OPTION TO THE TREATMENT OF NEUTRAL CAPITAL





Article 16.- Without prejudice to the provisions of the Articles of Incorporation, the direct investment of the Andean Development Corporation shall be considered national investments in each Member Country of the Cartagena Agreement, for all purposes thereof.



Article 17.- The government international financial entities of which no all the Member Countries of the Cartagena Agreement form part and the cooperation for development entities of foreign governments, regardless of their legal status, may apply to the Commission for their investments to be classified as neutral capital and to be included in the Exhibit hereto. The Commission must resolve on the applications submitted to it at the first meeting following the filing thereof.



Article 18.- Together with their application, the entities mentioned in the preceding paragraph must submit a copy of the articles of incorporation or legal bylaws which govern them and full information of their investment policy, operating standards and the investments made, broke down by country and sector.



First Temporary Provision.- Foreign companies which currently have a transformation agreement in force under the provisions of CHAPTER II of Decision 220 may request from the appropriate national agencies the annulment of this agreement.



Second Temporary Provision.- With regard to projects involving products which are exclusively reserved or assigned to Ecuador, the other four countries commit themselves not to register any direct foreign investment in their territories.



Given in Lima, Peru on the twenty-first day of March, nineteen hundred ninety-one.





EXHIBIT



LIST OF ENTITIES WITH OPTION TO THE TREATMENT OF NEUTRAL CAPITAL FOR THEIR INVESTMENTS



Inter-American Development Bank (IDB)

International Finance Corporation (IFC)

German Agency for Economic Cooperation (DEG)

Danish Industrialization Fund for Developing Countries (IFU)

Inter-American Investment Corporation.







































Unofficial translation from the Official Gazete of the Republic of Venezuela Nº 4.284, of June 28th., 1.991.

DECISION 292

Uniform System for Andean Multinational Companies





The Andean Pact Commission:



Based on Article 7 and 28 of the Andean Pact Agreement, the Commission's Decision 244, and the Board's Proposal 220;



WHEREAS: It is necessary to update and perfect the Uniform System for Andean Multinational Companies, in order to preserve and encourage the association of national investors in Member Countries to execute projects of shared interests and multinational scope.





Decides





Chapter I

Definitions and Requisites





Article 1.- For the purpose of this System, an Andean multinational company is understood to be one that meets the following requirements:

Its principal domicile shall be located in the territory of one of the Member Countries, or in one in which the company's transformation or merger takes place.

It shall be organized as a stock corporation subject to the procedure contemplated in the corresponding national legislation and add to its corporate name the words "Empresa Multinacional Andina" (Andean Multinational Company) or the initials "EMA".

Its capital shall be represented by nominative shares having the same value, and conferring equal rights and imposing the same obligations upon the shareholders.

It shall have contributions owned by national investors from two or more Member Countries which in the aggregate are more than 60% of the company's capital.

When organized with contributions by investors from only two Member Countries, the sum of the contributions by the investors from each Member Country cannot be less than fifteen percent (15%) of the company's capital. If there are investors from more than two Member Countries, the sum of the contributions of investors from at least two countries shall each comply with the percentage set forth above. In both cases, the investments coming from the country where the company has its principal domicile shall be at least equal to fifteen percent (15%) or more than the company's capital. There shall be at least one Director from each Member Country whose nationals have a participation of not less than fifteen percent (15%) in the company's capital.

The sub-regional majority of the capital is reflected in the company's technical, administrative, financial and commercial direction of the company, in the opinion of the corresponding competent national agency.

The Corporate By-laws must contemplate terms and provisions that ensure a preferential right to the shareholders. Also, other mechanisms set forth in the respective legislation or contemplated in the Corporate By-laws. Notwithstanding, the investor may waive the preferential right, if it deems it convenient.



Article 2.- The par value of the shares shall be stated in the national currency of the county having its principal domicile or in another currency, if allowed by the applicable legislation.



Article 3.- Contributions made by foreign or sub-regional investors shall be made in freely convertible currency or in physical or tangible goods, such as industrial plants, new or refurbished machinery, new or refurbished equipment, spare parts, components, raw materials and intermediate products coming from any country other than the principal domicile, or in local currency arising from resources that may be remitted abroad. Intangible technological contributions shall also be made, upon the same conditions set for foreign investors.



Article 4.- Contributions made shall be registered in freely convertible currency, upon prior verification of the investor's national status by the national competent agency.  With regard to legal persons, it shall suffice for this purpose that the national competent agency of the Member Country from which the contribution is made issue a certificate qualifying them as national companies. With regard to individuals, it shall be sufficient to submit the identification card certifying its capacity as a national of the respective Member Country.





Chapter II

Organization and Operation of

Andean Multinational Companies



Article 5.- Companies or partnerships legally organized in Member Countries and which do not have the status as a stock corporation, may become an Andean Multinational Company subject to the provisions set forth in this System.



	Stock corporations may adopt the form of Andean multinational company by selling shares to sub-regional shareholders or by increasing their capital, and adjusting their by-laws to the provisions set forth in this Decision.



Article 6.- The form of Andean multinational company may also be adopted through the merger of two or more national or mixed companies, provided the percentages set forth in Article I above are maintained.



Article 7.- Andean multinational companies are governed by the following rules:

Their by-laws, which must adjust to the provisions of this System.

This System shall prevail in all matters not set forth in their by-laws.

Regarding matters not governed by the corporate by-laws or this System, the following shall apply:

The legislation of the country where the company has its principal domicile.

Whenever required, the legislation of the country where it established its legal relationship or that in which the legal actions of the Andean multinational company are to be effective, according to applicable private international law regulations.



Article 8.- The national agency in charge of controlling partnerships or companies in the Member Country where the Andean multinational companies are established or have branches shall be responsible for enforcing and supervising, without impairment of the same duties being exercised by the national agencies set forth in Article 6 of Decision 291 regarding competition.





Chapter III

Special Treatment for

Andean Multinational Companies





Article 9.- Andean multinational companies and their branches shall enjoy a treatment not less favorable than that set for national companies, regarding preferences for acquisition of goods and services from the public sector.



Article 10.- Contributions to the capital of Andean Multinational Companies and their branches shall circulate freely within the Sub-region.



Article 11.- When the sub-regional contributions to the capital of an Andean multinational company are physical or tangible goods, the Member Country of origin and that of the principal domicile shall allow their exportation and importation, free of duties, restrictions or barriers, provided said goods meet the sub-regional standards of origin.



Article 12.- Andean multinational companies shall have access to mechanism for sponsoring exportations upon the same conditions set for national companies in the economic activity developed, provided they meet the requirements demanded from these companies by the relevant legislation. Also, Andean multinational companies may use special importation-exportation systems established by the legislation of the Member Countries where they have their principal domicile and branches.



Article 13.- Investments made in an Andean multinational company, as well as any reinvestment, shall be registered with the national competent agency, upon compliance with the requirements set forth in this system.



Article 14.- Andean multinational companies or their branches may take part in sectors of economic activity reserved for national companies, pursuant to the respective legislation of the Member Countries.



Article 15.- Andean multinational companies shall be entitled to establish branches in Member Countries other than the country of the principal domicile. Their operation shall be subject to the national legislation of the Member Country in which the branch is installed.



Article 16.- Branches of Andean multinational companies shall be entitled to transfer to their principal domicile, in freely-convertible currency, all their proven net profits, arising from their direct investment, upon payment of the corresponding taxes.



Article 17.- Foreign and sub-regional investors in an Andean multinational company shall be entitled to transfer abroad, in freely-convertible currency, all their proven net profits arising from their direct investment, upon payment of the corresponding taxes.



Article 18.- Andean multinational companies and their branches shall enjoy the same treatment set for national companies in the same economic sector regarding internal domestic taxes, provided they comply with the requirements set by the corresponding national legislation.



Article 19.- In order to avoid double taxing situations, the following rules shall be observed, in addition to the provisions set forth by Decision 40 and the rules that may be added to it, or that may amend or replace them:

The Member Country where the company has its principal domicile shall not levy income tax on the remittances of the portion of dividends distributed by the Andean multinational company due as profit made by their branches established in other Member Countries;

The Member Country where the company has its principal domicile shall not levy income tax on the re-distribution made by the company to investors of the portion received by them of the profit made by the branches installed in other Member Countries;

Member countries other than those in which companies have their principal domicile will not levy income tax on the re-distribution made by the investor company of dividends received from the Andean multinational company.



Article 20.- For the purpose of exercising the right sanctioned in the foregoing article, the Andean multinational company shall issue the following certificates:

The branch of the Andean multinational company established in a Member Country other than its principal domicile shall issue a certificate addressed to the principal domicile, setting forth the profit made by the branch, after payment of taxes due in the country where they operate;

The Andean multinational company shall issue in its principal domicile certificates addressed to their investors setting forth the name of the respective Andean multinational company, its dividends, the percentage and sum of said dividend that is free of income tax, and, as the case may be, the percentage and the sum of said dividend not subject to tax on remittances.



	In any event, National Tax Administrations of the Member Countries may confirm the information in the certificates referred to herein and, if there are inaccuracies, they may apply the penalties due pursuant to the legislation of the Member Country.



Article 21.- Member Countries shall facilitate the contracting of sub-regional nationals by Andean multinational companies, to work in the Member Country where they have their principal domicile or in the Member Countries where the branches are located.

	Member Countries shall deem the qualified personnel of sub-regional origin of Andean Multinational Companies ans nationals, for purposes of applying the provisions regarding the quota of foreign workers.



Article 22.- Regarding the incorporation and operation of Andean Multinational Companies, the promoters, investors and executives of said companies may enter and remain in the territory of Member Countries for as long as necessary to perform their duties. In this connection, the Member Countries shall grant visas authorizing their entry and stay, by only confirming their capacity as promoter, investor or executive of the respective company.



Article 23.- In contracting technology in any form, even trademarks or patents, Member Countries shall prefer Andean multinational companies with full application of Decision 84 and the provisions amending it.





Chapter IV

Final Provisions





Article 24.- The competent local agencies referred to in Decision 291 shall issue the registrations and other administrative actions mentioned in this Decision.



Article 25.- The contribution made by the Andean Development Corporation (Corporación Andina de Fomento) shall be deemed to be made by national investors for purposes of calculating the percentage of sub-regional participation set forth in this Decision.



	Contributions made by other entities included in the list set forth in the Exhibit to Decision 291 in an Andean multinational companies shall be deemed as neutral capital; therefore, they shall be excluded from the basis of calculation for the qualification of the respective company.



Article 26.- Member Countries undertake to encourage the establishment of Andean multinational companies in order to facilitate the joint industrial development process of the Sub-region in the various industrial integration modes contemplated in the Andean Pact.



	They shall also promote and facilitate the establishment of Andean multinational companies in the field of services and other productive sectors.



Article 27.- For purposes of this System, investments made by mixed companies in an Andean multinational company, national and foreign contributions shall be calculated in the same national and foreign proportion as they have in their capital.



Article 28.- In the event of breach of this System by an Andean multinational company in the Member Country where it has its principal domicile or its branches, the competent local agency of the Member Country where the breach was incurred shall apply the relevant penalty or measures according to its internal provisions, and may even cancel its status as Andean multinational company or branch, which shall be duly notified to the Board and the latter will make it known to the other Member Countries.



	If the Andean multinational status of the company or branch is cancelled, either both or the latter, as the case may be, shall lose the right to be protected by this System and shall be subject to the provisions of Decision 291 and the legal provisions of the relevant country.



Article 29.- Member Countries may, through the competent national agency and within sixty days following the establishment, transformation or adjustment of Andean multinational companies, shall submit documents to the Board giving notice of this fact and the Board shall keep a register of Andean multinational companies. The Board, in turn, shall within a term of 30 days following the date it receives said information, make it known to the other Member Countries.



Article 30.- All matters not contemplated in this decision, sub-regional or foreign investors of an Andean multinational company, shall be governed by the provisions of Decision 291 and the internal rules of each Member Country.



Article 31.- This Decision replaces Decision 244.













Transitory Provisions





Article 32.- Andean multinational companies that are to engage in the production or exploitation of products ascribed or reserved in any of the sub-regional programs cannot be established in countries other than the Member Countries that are beneficiaries of the respective allocation or reserve.





Given in Lima, Perú, on this twenty-first day of March, nineteen hundred ninety-one. 



































Unofficial Translation from Official Gazette of the Republic of Venezuela Nº 4.284, of June 28th., 1.991.

DECREE Nº 2.095,  FEBRUARY 13th, 1.992

REGULATIONS TO THE COMMON CODE FOR THE TREATMENT OF FOREIGN CAPlTAL AND 0N TRADEMARKS, PATENTS, LICENSES AND ROYALTIES, APPROVED BY DECISIONS NOS. 291 AND 292 OF THE COMMISSION OF THE CARTAGENA AGREEMENT.





CARLOS ANDRES PEREZ

PRESIDENTE OF THE REPUBLIC





	Based on the authority conferred by Clause 10 of Article 190 of the Constitution and the Sole Article, Third Paragraph of the Law Approving the Subregional Integration Agreement or Cartagena Agreement subscribed at Bogota, Republic of Colombia, on May 26, 1969; the Consensus of Lima, subscribed at Lima. Republic of Peru, on February 13, 1973 by the plenipotentiaries of Venezuela, Bolivia, Colombia, Chile, Ecuador and Peru; and Decisions 291 and 292 of the Commission of the Cartagena Agreement, in Council of Ministers, issues the following:





REGULATIONS TO THE COMMON CODE FOR THE TREATMENT OF FOREIGN CAPlTAL AND 0N TRADEMARKS, PATENTS, LICENSES AND ROYALTIES, APPROVED BY DECISIONS NOS. 291 AND 292 OF THE COMMISSION OF THE CARTAGENA AGREEMENT.





CHAPTER I

PRELIMINARY PROVISIONS





ARTICLE 1. Foreign investments and contracts on trademarks, patents, licenses and royalties shall be governed by the provisions contained in Decisions 291 and 292 of the Commission of the Cartagena Agreement, by any other Decision on these matters issued by said Commission, by these Regulations and the national legislation pertinent thereto. Foreign investments undertaken by virtue of the contracts referred to in Article 126 of the Constitution and those related to national defense are excepted from this Code. Foreign investments in the activities of hydrocarbons, iron ore, banking and insurance shall be governed by these Regulations and the corresponding special laws. 

ARTICLE 2. For the purposes of the definitions contained in Chapter I of Decision 291 of the Commission of the Cartagena Agreement the following shall apply:

Direct Foreign Investment:

Contributions from abroad that are the property of foreign individuals or legal entities made to the capital of a company in freely convertible currency or in physical or tangible goods, such as industrial plants, new or reconditioned machinery, new or reconditioned equipment, replacement parts, intermediate parts and pieces, raw materials and intermediate products.

Investments and reinvestments made in accordance with this Code in national currency belonging to individuals of foreign nationality or foreign companies deriving from profits, capital gains, interest, loan amortizations, participations or other rights or any other resources that said foreign investors have the right to transfer abroad.

That deriving from the conversion of foreign debt to investment belonging to foreign individuals or legal entities.

That deriving from intangible technological contributions such as trademarks, industrial models, technical assistance and technical know-how, whether or not patented, that may take the form of physical goods, technical documents and instructions.



National Investment:

That made by the state, national individuals and legal entities, as defined in Decision 291 of the Commission of the Cartagena Agreement.

That made by foreign individuals holding a continuous resident visa in the country for not less than one (1) year, who are in compliance with all of the laws of the Republic and who, regardless of whether they imported capital, manifest before the Superintendency of Foreign Investment their willingness to renounce their right to repatriate capital and to remit earnings abroad, and obtain there from the National Investor Credential.  In justified cases the Superintendency of foreign Investment may exempt said individuals from the requirement of continuous residence of not less than one (1) year.

Those made by Subregional Investors in the terms established in Decision 291 of the Commission of the Cartagena Agreement and in Articles 29 and 30 of these Regulations.



Subregional Investment: That made by a Subregional Investor.





Neutral Capital:

Neutral capital shall be deemed to be the investments by public international entities in which all of the member countries of the Cartagena Agreement participate and that are indicated in the Annex to Decision 291 or the Cartagena Agreement. Said investments shall not be computed as either national or foreign in the company in which they participate.



Subregional Investor:

A National Investor from any other member country of the Cartagena Agreement.



Foreign Investor:

The owner of a Direct Foreign Investment.



National Investor:

The owner of a National Investment, the owner of a Subregional Investment and the holder of a National Investor Credential.



Affiliate ate or Subsidiary Companies:

Affiliate or subsidiary companies shall be understood to be those foreign companies that for whatever reason are controlled through their capital structure or management by another company referred to as the parent. Likewise, affiliate or subsidiary companies shall be considered to be those companies that are separately controlled through their capital or management that for these purposes is the parent company even though there is no direct relationship between them. A subsidiary relationship shall be deemed to exist between two companies when the parent company owns more than fifty (50%) percent of the total capital of the affiliate company.





CHAPTER II

NATIONAL COMPETENT ENTITY





ARTICLE 3. The Superintendency of foreign Investment, an agency of the Ministry of Finance with the status of a General Sectoral Division, is the national competent entity for all purposes contemplated in Decisions 291 and 292 of the Commission of the Cartagena Agreement and, consequently, shall undertake all of the functions that these and the other decisions of the Commission confer on said entity.



FIRST PARAGRAPH: The Superintendency of Banks and the Superintendency of Insurance are the national competent entities for all purposes contemplated in Decision 291 of the Commission of the Cartagena Agreement and in these Regulations with respect to foreign investment in each of these sectors without prejudice to that established in the special laws governing these sectors.



SECOND PARAGRAPH: The Ministry of Energy and Mines shall undertake the functions of the national competent entity indicated in the referred to Decision 291, in accordance with Decree 1.103 of September 6, 1990, published in the Official Gazette No: 34.548 of September 7, 1990, and likewise with respect to companies operating or undertaking foreign investments in the petrochemical, coal and mining sectors; as well as in the hydrocarbons and related sectors, such as technical support services for the activities of exploration, the exploitation of deposits, extraction, manufacturing or refining, transportation by special means, storage and commercialization of hydrocarbons that are undertaken in accordance with the Organic Law that Reserves to the State the Industrialization and Commercialization of Hydrocarbons.



THIRD PARAGRAPH: The General Sectoral Division on Public Finance of the Ministry of Finance shall be the national competent entity for all matters related to the registration of public credit transactions that imply the contracting of foreign credit entered into by autonomous institutes and by companies, associations or foundations of the state referred to in Article 2 of the Organic Law of Public Credit.



ARTICLE 4. The Superintendency of Foreign Investment shall have its principal offices in Caracas and may establish offices in other cities when deemed necessary.



ARTICLES 5. The Minister of Finance, upon the proposal of the Superintendent, shall establish the internal organization and functioning of the Superintendency of Foreign Investment.



ARTICLE 6. The Superintendency shall be directed by an official designated as the Superintendent of Foreign Investment, who shall be designated by the Minister of Finance for a period of three (3) years and who may be reappointed for like periods. Said official may be removed prior to the expiration for any period by the Minister of Finance.



ARTICLE 7. The temporary absences of the Superintendent shall be covered by an official designated as the Assistant Superintendent who shall be freely named and removed by the Minister of Finance, and who shall fulfill the functions assigned or delegated by the Superintendent.



ARTICLE 8. The Superintendent of Foreign Investment shall be a Venezuelan of recognized integrity and competence in this field, and who shall not be a director, advisor, attorney-in-fact or representative of national, foreign or mixed companies, nor undertake during the period in which he holds office new investments in said companies. In all cases he must abstain from participating in or making decisions on matters related to companies in which he has any interest.



ARTICLE 9. The Superintendent of Foreign Investment shall have the following duties and powers:

Dedicate full-time to his responsibilities.

Direct the internal administration of the Superintendency, as well as name, remove and dismiss the personnel thereof.

Register direct foreign investments and subregional investments.

Register contracts on the importation of technology and on trademarks, patents, licenses and royalties.

Provide to users of technology information on sources of technology and on the cost of similar contacts.

Propose to the Minister of Finance political economic measures related to matters within his competence that he deems necessary.

Register the investments made by existing foreign companies that domicile branches in the country.

Determine in each case, by reasoned resolution, the existence or lack thereof of an affiliate or subsidiary relationship between companies for the purposes of applying these Regulations and for the other purposes of Decisions 291 and 202 of the Commission of the Cartagena Agreement.

Decide, following prior consultation with the Minister of Finance, those cases that are not expressly regulated by these Regulations or by Decisions 291 and 292 of the Commission of the Cartagena Agreement.

Coordinate the program in this sector initiated by the National Executive.

Collaborate with the public and private entities established to promote foreign investment.



ARTICLE 10. All entities of the national, state or municipal public administration shall collaborate with the Superintendency of Foreign Investment and shall provide to it the information that it may require in order to best fulfill its responsibilities.

ARTICLE 11. A committee is hereby created to advise the Superintendent on matters the due to their importance the Superintendent or the National Executive submit for its consideration.



ARTICLE 12. The committee referred to in the preceding article shall be presided by the Superintendent and shall consist of ten (10) principal members, representing the following entities: Ministry of Foreign Affairs, Ministry of Finance, Ministry of Development, Ministry of Energy and Mines, Central Office of Coordination and Planning of the Presidency of the Republic, Foreign Trade Institute, National Council for Scientific Research (CONICIT), Central Bank of Venezuela, Venezuelan Investment Fund and Venezuelan Tourism Corporation (CORPOTURISMO), who must be officials of said entities with the rank of general sectoral director or the equivalent thereof. The committee may validly meet with the presence of the Superintendent and at least four (4) of its members.



	The committee shall meet with the Superintendent and at least four of its members.



	The Superintendent may convoke representatives of other public or private entities when the matter to be discussed so requires.





CHAPTER III

DIRECT FOREIGN INVESTMENT





ARTICLE 13. Foreign investors shall have the same rights and obligations as apply to national investors, with the sole exception of that contemplated in special laws and the limitations consigned in this Decree. Foreign investments in national, mixed or foreign companies, provided that they do not contravene provisions of national legislation, must be registered by the Superintendency of Foreign Investment within sixty (60) calendar days following the date on which the constitutional act giving rise to the respective foreign investment is registered in the corresponding mercantile registry.



ARTICLE 14. For the purposes of the registration of a direct foreign investment referred to in the preceding article, the following documents must be presented to the Superintendency of Foreign Investment:

An application requesting the Direct Foreign Investment Registration together with verification of the importation into the country of the corresponding foreign exchange, physical or tangible technological or intangible technological contributions.

Certified copy of the articles of incorporation/by-laws or their publication of the company receiving the foreign investment.

Articles of incorporation of the foreign investor (if a legal entity) translated into Spanish by a licensed translator, and legalized or authenticated before the Venezuelan consulate in the country of origin.

Power of attorney of the representative of the foreign investor.

Application for the company classification.



ARTICLE 15.	For the purposes or the annual update of the Direct foreign Investment Registration, foreign investors and the companies receiving said investment must present, within one hundred twenty (120) calendar days following the close of the respective fiscal year the following documents:

Application to update the Direct Foreign Investment Registration.

Current company classification.

Financial statements corresponding to the previous fiscal year audited by an independent public account, which must contain all of the information necessary for their correct interpretation and that have been prepared in accordance with the accounting principles generally accepted in the country and presented together with their corresponding notes. Said financial statements must precisely indicate the basis for valuing assets, as well as the consolidation of financial statements corresponding to subsidiaries, if appropriate.

Last income tax return of the company receiving the investment.

Shareholders assembly acts in which any capital increases, decreases or replenishments were decided, in the corresponding cases.

Shareholders assembly acts in which it was resolved to decree dividends, as well as verification of the withholding of the corresponding taxes.



ARTICLE 16. The rights granted to foreign investors in Decisions 291 and 292, and in these Regulations, shall become legally effective as of, the respective registration by the Superintendency of Foreign Investment.



ARTICLE 17. The value of a foreign investment must be represented by assets located in the country.



ARTICLE 18. For the purposes of registration by the Superintendency of Foreign Investment, in determining the true value of a direct foreign investment the following accounts shall be calculated for each fiscal year subsequent to the year terminating December 31, 1973: capital effectively paid in, plus earnings accumulated prior to December 31, 1973 and not subsequently distributed; reserves or accounts not required to compensate actual or eventual, foreseen or foreseeable, liabilities; premiums or assets that represent equity; the legal reserve, the reserve account for reinvestment and capital increases undertaken in the course of the respective fiscal years; less losses, if any. For these purposes, the accounting principles generally accepted in Venezuela shall be applied.



SOLE PARAGRAPH: The value of direct foreign investments deriving from the sales of stock of national investors or of mixed companies to foreign investors shall be the amount of foreign exchange that the foreign investor brought to the country to pay the price of said stock. In the case of stock purchased through the stock exchange, the value shall be the amount effectively paid in accordance with the receipt issued by the respective stock exchange.



ARTICLE 19. The value of a direct foreign investment, reinvestments and capital increase shall be evidenced by the Direct Foreign Investment Registration.



Except as provided for in Articles 51 and 52 of these Regulations, the Direct Foreign Investment Registration and capital increases shall be expressed in freely convertible foreign exchange at the exchange rate in effect at the time the foreign exchange transaction was undertaken or is undertaken, in the cases of contributions in cash, or on the day the nationalization of goods, when the contribution is made in physical goods or when the contribution is in the form of intangible technology. In the case of the reinvestment of earnings, the registration shall be expressed in freely convertible foreign exchange at the exchange rate in effect on the closing date of the respective fiscal year.



The amount of foreign exchange of the investment to be registered shall be that evidenced by the credit note issued by the financial institution governed by the corresponding special law through which the respective foreign exchange transaction was made, the bill of lading and the duly accepted customs valuation, or the financial statements duly audited by independent public accountants.



The registration shall include the equivalent in bolivars of the registered investment in compliance with that provided in Article 98 of the Law of the Central Bank of Venezuela.



SOLE PARAGRAPH: The foreign investment in national currency deriving from the sale of stock, participation or rights in companies receiving said investment or other sums that the foreign investor has the right to remit abroad shall be registered at the exchange rate in effect at the time the investment is made.



ARTICLE 20. Payments made by foreign investors against their unpaid capital account shall be notified to the Superintendency of Foreign Investment, for the purposes of registration, when the companies receiving said investments submit the annual obligatory information required of them.



Article 21. Foreign companies may establish subsidiaries when they deem it in their best interest to do so without this affecting the amount of registered direct foreign investment, which must be notified to the Superintendency of Foreign Investment within sixty (60) calendar days thereafter.



ARTlCLE 22. Foreign companies may establish branches in the country in accordance with that provided in the Commercial Code. In the corporate resolution authorizing the opening of a branch the allocated capital must be indicated, which must effectively be brought into the country and be registered. The value thereof shall be determined on the basis of that contemplated in Article 19 of these Regulations.



ARTICLE 23. For the issuance of a Direct Foreign Investment Registration deriving from the capitalization of credits, and for the sole purpose of complying with that contemplated in Article 98 of the Law of the Central Bank of Venezuela, said registration shill express the amount of the credit being capitalized in freely convertible foreign exchange and shall include the equivalent in bolivars of the registered investment.



SOLE PARAGRAPH: The provision contained in this Article shall apply to the transactions of the capitalization of technological credits referred to in Article 48 of these Regulations.



ARTICLE 24. The products produced by national, mixed or foreign companies that comply with the special norms or specific rules of origin established by the Commission and by the Board, in accordance with that contemplated in Chapter X of the Agreement, shall be entitled to the advantages deriving from the Liberation Program of the Cartagena Agreement.



ARTICLE 25. All judicial means, or those of conciliation and arbitration contemplated by law, may be utilized to resolve controversies or conflicts deriving from direct foreign investments or subregional investments or the transfer of foreign technology.





CHAPTER IV

ECONOMIC SECTORS RESERVED TO NATIONAL COMPANIES

AND THE SALE OF STOCK





ARTICLE 26. The following sectors of economic activity are reserved to national companies:

Television and radio; newspapers in the Spanish language.

Professional services the practice of which is regulated by national law.



ARTICLE 27. The acquisition of stock, participations or rights belonging to national or subregional investors by foreign investors in national, mixed or foreign companies, provided that no norms of Venezuelan legislation are contravened, must be registered by the Superintendency of Foreign Investment within sixty (60) calendar days following the execution of the respective transaction.



FIRST PARAGRAPH: The acquisition of stock by foreign investors on the stock exchange shall not be subject to any limitations other than those contemplated in the norms on the capital market. For these purposes the investor must, at the close of the calendar year, register the investment that it maintains as of said date, which registration must be updated annually.



SECOND PARAGRAPH: In the case of the acquisition of stock participations or rights referred to at the beginning of this article and in the First Paragraph hereof, or in the case of a capital expansion, the company must maintain at least the condition of national or mixed if it operates in reserved sectors.



THIRD PARAGRAPH: Foreign investors may acquire stock, participations or rights belonging to other foreign investors in national, mixed or foreign companies, which investments, for registration purposes, must be notified to the Superintendency of Foreign Investment within sixty (60) calendar days following the execution of the re-respective transaction.

ARTICLE 28. When a company receiving foreign investment suffers losses that place it in the situations contemplated in Article 264 of the Commercial Code the mere replenishment of the capital lost must be notified to the Superintendency of Foreign Investment when said company provides the annual information that is required of it. In these cases the mere replenishment shall not be calculated for the purposes of an increase in value of the Direct Foreign Investment Registration, except when the new capital contribution exceeds the amount of the accumulated capital loss. 





CHAPTER V

SUBREGIONAL INVESTMENTS IN VENEZUELA





ARTlCLE 29. Subregional investments in national, mixed or foreign companies must be registered by the Superintendency of Foreign Investment within sixty (60) calendar days following the date of registration of the constitutional act that gives rise to the respective subregional investment before the corresponding mercantile registry.



ARTICLE 30. For the purposes of registering a subregional investment referred to in the preceding article the following documents must be presented to the Superintendency of Foreign Investment:

Certified copy of the articles of incorporation/by-laws of the company receiving the investment or their publication.

Copy of the documentation of the investors evidencing that they originate in the member countries. In the case of a legal entity, the national company classification issued by the national competent entity of the respective member country must be presented; in the case of individuals, the presentation of their identity document or card shall suffice. Said documents must be previously legalized or authenticated by the Venezuelan consulate in the country of origin.



ARTICLE 31. Subregional investments in an Andean Multinational Enterprise shall be registered by the Superintendency of Foreign Investment in accordance with that established in Decision 292 of the Commission of the Cartagena Agreement.



ARTICLE 32. The investments in Venezuela belonging to national investors of any member country and which are duly registered in accordance with Decisions 291 and 292 of the Commission of the Cartagena Agreement and these Regulations shall be treated as national investments for all legal purposes.

CHAPTER VI

REINVESTMENT OF PROFITS





ARTICLE 33. For the purposes of the application of the definitions contained in Article 1 of Decision 291 of the Commission of the Cartagena Agreement, reinvestment shall solely be considered to be that deriving from net profits generated by the companies receiving foreign investment that were registered by the Superintendency of Foreign Investment.



ARTICLE 34. The investments made by foreign investors in national, mixed or foreign companies through the respective company by a capital increase or by utilization of the special reinvestment account must be registered with the Superintendency of Foreign Investment within sixty (60) calendar days following the execution of the transaction.





CHAPTER VII

DISTRIBUTION AND REMITTANCE OF PROFITS





ARTICLE 35. Companies that have received direct foreign investment and subregional investment may distribute to their investors, for remittance abroad, upon the payment of the corresponding taxes, all of the profits earned at the close of each fiscal year, dividends or benefits corresponding to the stock, quotas, participations or rights belonging to said investors. The verification of remittances shall be made when the company receiving the investment presents its annual obligatory information in the form of its financial statements duly audited by independent public accountants, as well as any additional information required by the Superintendency of Foreign Investment for statistical purposes.



SOLE PARAGRAPH: With respect to the conversion of foreign public debt into foreign investment, the right to remit abroad the product of earnings, dividends or benefits, or other rights, shall be subject to that contemplated in the applicable norms thereon.





CHAPTER VIII

REPATRIATION OF THE INVESTMENT





ARTICLE 36. The owners of a direct foreign-investment and of a subregional investment shall have the right to remit abroad the product of the sale of their stock, participations or rights, as well as the amounts deriving from the reduction of capital or the liquidation of the company. Foreign companies domiciled in the country in accordance with Article 22 of these Regulations shall have the right to remit abroad their their earnings generated in the country at the close of the corresponding fiscal year.



ARTICLE 37. In connection with the repatriation of capital referred to in the preceding article or of any sum that they have a right to transfer, foreign investors must demonstrate that the respective investments were duly registered, for the purposes of adjusting the corresponding registration of foreign investment, at the time when the company presents its annual respective information to the Superintendency of Foreign Investment, which shall verify compliance with the commitments undertaken by said foreign investors in accordance with national legislation.



ARTICLE 38. The reduction of capital of a company with foreign participation must be notified to the Superintendency of Foreign Investment within sixty (60) calendar days following the execution of the transaction.





CHAPTER IX

COMPANY CLASSIFICATION





ARTlCLE 39. For all legal purposes the national, mixed or foreign status of a company shall be established by the classification issued by the Superintendency of Foreign Investment for this purpose.



ARTICLE 40. For the purposes of Decision 291 of the Commission of the Cartagena Agreement, the Superintendency of Foreign Investment shall grant the company classification based on the proportion of national and foreign capital, and the reflection thereof in the technological, commercial, administrative and financial management of the company.



FIRST PARAGRAPH: The stock, participations and rights of foreign investors that do not confer participation in the technical, commercial, administrative and financial management of the company shall not be taken into account for the purposes of classifying the company receiving the investment. In these cases only the right to participate in the approval of the annual accounts may be maintained.



SECOND PARAGRAPH: National investors may designate foreign individuals as directors, managers or other administrative officials, provided that in accordance with the articles of incorporation/by-laws their designation and removal corresponds to the national investors. In these cases the nationality of the officials so designated, for that sole reason, shall not justify a variation in the classification of the company based on the ownership of the capital and the pertinent statutory and corporate provisions.



THIRD PARAGRAPH: For the purposes of the classification of a company, the investment made in it by a mixed company shall be calculated in the same proportion of national and foreign capital as exists in the mixed company investor.



ARTICLE 41. The Superintendency of Foreign Investment shall have the authority to review the classification of a foreign mixed or national company operating in the country when, in its judgment, there is sufficient evidence that the bases for the original classification have changed.





CHAPTER X

IMPORTATION OF TECHNOLOGY AND THE UTILIZATION

AND EXPLOITATION OF PATENTS AND TRADEMARKS





ARTICLE 42. The contracts that foreign, mixed and national companies, as well as state companies, intend to subscribe for the importation of technology and for the utilization and exploitation of patents and trademarks, regardless of the forms adopted, must be presented for registration to the Superintendency of Foreign Investment, for which purpose an original copy signed by the parties shall be submitted within sixty (60) calendar days following the subscription thereof.



ARTICLE 43. All documents containing acts, contracts or agreements of any nature and that are to have effect in the national territory, independently of whether any payment or compensation is stipulated therein, are subject to registration as contemplated in Article 42. Specifically, documents related to the following purposes are subject to said registration: 

Licenses to utilize or authorization to exploit trademarks and the distribution of products identified by trademarks belonging to foreigners.

The license to utilize or the authorization to exploit patents of invention or of improvement, and industrial models and designs.

Providing technical know-how through plans, diagrams, models, manuals, instructions, formulations, specifications, preparation and training of personnel, and other means.

Providing basic or detailed engineering for the construction or installations, the manufacture of products and undertaking industrial or construction projects.

Technical assistance in any form and in any commercial area.

Consulting in the areas of administration and the management of companies in general.



ARTICLE 44. The acts and contacts referred to in the proceeding articles must contain the following information:

Identification of the contracting parties, with express reference to their nationality and domicile, as well as to that of any intermediaries, if any.

Segregation and description of the technological contribution and the identification of patents or trademarks covered by the contract.

Identification of the means and conditions of the technology transfer, of the guarantees that may be applicable in the specific case, and the provisions that are to govern in the case of improvements developed during the term of the contract.

Contractual value of, each of the elements involved in the technology transfer.

Specification of the term on the contract.

Conditions of payment, currency and country where the payment is to be made.

Clauses that lead to an effective transfer of the technology.



ARTICLE 45. When the contracts referred to in Article 42 of these Regulations stipulate periods of reservation or confidentiality regarding the technical information revealed, said periods may not exceed a period equal to the term of the contract beginning on the termination date there of.



ARTICLE 46. The only restrictive provisions in the contracts contemplated in Article 42 of these Regulations shall be those stipulated in Decision 291 of the Commission of the Cartagena Agreement.



	The Superintendency of Foreign Investment shall not register contracts that contain provisions that violate that contemplated in this article.



ARTlCLE 47. In applicable cases, the contracts referred to in Article 42 must contain the obligation of the provider of the technology to train the required national personnel so as to optimize the utilization of the contracted technology, for which purpose a training program shall be prepared.



ARTICLE 48. The technological contributions deriving from the acts, contracts and agreements described in Article 42 shall give rise to the right to pay compensation to the owners thereof without the requirement of priors authorizations, provided that such payment are made in accordance with the terminus contemplated in the respective contact and following the payment or withholding of the corresponding taxes. The company must notify the Superintendency of Foreign Investment of the payments made within sixty (60) calendar days after effecting said payments by presenting for this purpose copies of the receipts for such remittances and of the taxes paid.

	

	In the event that a credit has developed for technological services effectively provides, the company providing the contacted technology may capitalize said credit in the recipient company upon the prior agreement of the shareholders thereof and of the Superintendency of Foreign Investment.



ARTICLE 49. All provisions, sale, lease or assignment referring to trademarks, patents or industrial models, models, documents or instructions on manufacturing processes or methods, or assistance with respect to technical or administrative procedures in the form of qualified personnel or any other good or service of a similar nature shall be considered to be a technological contribution.



ARTICLE 50. The Superintendency of Foreign Investment may monitor whether contracts are carried our in accordance with the terms that were registered and for thus purpose the contacting parties must notify, within sixty (60) calendar days following the close of the fiscal year, about the activities developed thereunder and, particularly, as to whether the procedure, patent or trademark is being effectively utilized under adequate economic conditions and in accordance with the applicable terms and conditions, as well as about the undertaking of training programs and the process of assimilation of the technology transferred or to be transferred.

	In the event of a contravention of the terms and conditions of the registered contract the Superintendency of Foreign Investment may suspend or revoke the registration of the contract, depending on the gravity of the noncompliance, by means of a reasoned resolution.



ARTICLE 51. Payments by way of royalties or others for the utilization of trademarks, procedures, patents or industrial models shall not be permitted beyond the period of the intellectual property rights granted by the respective law, In the event of administrative or judicial controversy involving trademarks, procedures, patents or industrial models, the payment of royalties or the equivalent corresponding deposit shall be made in accordance with that decided by the administrative or judicial authority with jurisdiction over the conflict.



ARTICLE 52. Until the acts, agreements or contracts referred to Article 42 of these Regulations have been registered by the Superintendency of Foreign Investment the payment of any contractual compensation is suspended. Modification to contracts shall not enter into effect until registered.





CHAPTER XI

TRANSITORY PROVISIONS





ARTICLE 53. The Direct Foreign Investment Registration of the foreign investments that had not complied with the requirements registration as of the date of publication of this Decree shall be calculated on the basis of the exchange rate in effect on the date of such registration by the Superintendency of Foreign Investment.





CHAPTER XII

FINAL PROVISIONS





ARTICLE 54. In accordance with that established in the First Transitory Provision of Decision 291 of the Commission of the Cartagena Agreement, presently existing foreign companies that subscribed a transformation agreement may request at any time that the Superintendency of Foreign Investment annual the agreements subscribed.



ARTICLE 55. In accordance with that established in Article 9 of Decision 291 of the Commission of the Cartagena Agreement, the constitution of companies with bearer shares, as well as any transaction intended to, or that would as a consequence, lead to the issuance of said shares is prohibited.



ARTICLE 56. Mercantile registrars must process petitions that are in compliance with that contemplated in these Regulations. The Superintendency of foreign Investment shall issue any recommendations necessary in order to facilitate registration procedures at the mercantile registries or other entities acting in lieu thereof.



ARTICLE 57. Decree No. 727 of January 18, l990, published in the Official Gazette No. 34.3977 of January 26, 1990, is hereby repealed.





Done in Caracas on the 13th day of the month Or February of nineteen hundred ninety-two. Year 181th. of Independence and 132th. of the Federation.



L.S.





CARLOS ANDRES PEREZ













Unofficial translation from Official Gazette of the Republic of Venezuela Nº 34.930 of March 25th., 1992.





DECREE Nº 1103 - SEPTEMBER 6th., 1990

PARTIAL REGULATIONS TO THE COMMON TREATMENT

OF FOREIGN CAPITAL AND ON TRADEMARKS,

PATENTS, LICENSES AND ROYALTIES





CARLOS ANDRES PEREZ

PRESIDENT OF THE REPUBLIC



	Using the powers granted by Article 190, Paragraph 10, of the Constitution and the Sole Article, Third Paragraph, of the Law Approving the Subregional Integration Agreement or Cartagena Agreement, signed in Lima, Republic of Peru, on February 13th., 1973 by the Plenipotentiaries of Venezuela, Bolivia, Colombia, Chile, Ecuador and Peru; as well as Decisions 291 and 292 of the Commission of the Cartagena Agreement, in Council of Ministers,





HEREBY DECREES



The following:





PARTIAL REGULATIONS TO THE COMMON TREATMENT

OF FOREIGN CAPITAL AND ON TRADEMARKS,

PATENTS, LICENSES AND ROYALTIES





Article 1. The Ministry of Energy and Mines is hereby entrusted with exercising the powers to be vested in the appropriate national entity pursuant to Decision 220 of the Commission of the Cartagena Agreement and Decree 727 of January 18, 1990, regarding foreign companies or investments operating or made in the hydrocarbon, petrochemical, coal and mining sectors and in related sectors, such as technological or technical support services to the activities of exploration, exploitation of deposits, extraction, manufacturing or refining, transportation by special means, storage and marketing of hydrocarbons, carried out under the Organic Law Reserving the Hydrocarbon Industry and Trade to the State. Moreover, the Ministry of Energy and Mines will be the appropriate national entity for all the investments that the aforesaid foreign companies plan to make in Venezuela.



SOLE PARAGRAPH: This Decree does not affect foreign investments governed by the Hydrocarbons Law.



Article 2. The Ministry of Energy and Mines will enforce the provisions established in Decree Nº 727, without prejudice to such other powers as it may have under other legal or regulatory provisions.



Article 3. The powers granted hereunder to the Ministry of Energy and Mines will be exercised by the Administrative Division or Unit that the Minister of Energy and Mines will indicate for such purpose.



Article 4. All offices of the national, state or municipal administration will be under the obligation to cooperate with the Ministry of Energy and Mines and to provide all the information it may require for the best performance of its duties.



Article 5. Decree Nº 1000 of April 1, 1981 is hereby revoked.



Caracas, September 6th., 1990. (180th. year of the Independence and 131st. year of the Federation).





L.S.





                                               CARLOS ANDRES PEREZ    







































Unofficial translation from Official Gazette of the Republic of Venezuela Nº 34.548 of September 7th., 1990.



RESOLUTION  Nº 2.912





REPUBLIC OF VENEZUELA

MINISTRY OF FINANCE

OFFICE OF THE MINISTER





Nº 2.912                          	        Caracas, September 26th., 1995





RESOLVED



Pursuant to the provisions of Article 56, Decree 714 dated June 14th., 1995, published in the Official Gazette of the Republic of Venezuela Nº 4.921 Special Issue, dated June 16th., 1995, and having heard the opinion of the Exchange Management Board, this Ministry has resolved to issue the following:





RULES FOR REGISTERING INVESTMENTS MADE WITH THE PROCEEDS OF THE SALE OF SECURITIES DENOMINATED INFOREIGN CURRENCY ISSUED BY THE REPUBLIC





Article 1. The purpose of this Resolution is to regulate the registration of investments made by foreign individuals or corporations with the proceeds of the sale for bolivars of securities denominated in foreign currency issued by the Republic.



Article 2. Foreign individuals or corporations making an investment in the capital of a company with the proceeds from the sale of securities denominated in foreign currency issued by the Republic must enroll in the register to be kept for the purpose by the Superintendency of Foreign Investments. To this end, the interested parties must present the following documentation:



Articles of incorporation filed with the Mercantile Registry, or the publication thereof, of the company receiving the investment.



Articles of incorporation of the foreign investor (in the case of a corporation) translated into Spanish by a certified public translator, legalized or authenticated by the Venezuelan Consulate in the country of origin.



Power of attorney to the foreign investor's representative.



Certificate of the stock exchange operation issued by the domestic stock exchanges for the purchase/sale operations involving the securities.



Purchase/sale certificate issued by brokers who are members of the domestic stock exchanges, in which the details of the transaction are clearly specified:

Name and Taxpayer Identification Number of the investor (seller).

Name and Taxpayer Identification Number of the broker.

Date of the transaction.

Date of the settlement.

Amount of the transaction in bolivars.

Type of instrument traded.

Face value in foreign currency of the securities sold.



A copy of the statement of account or processing voucher for the transaction proving the release of the traded security from the investor's account with the respective escrow agent for the security. 



Article 3. Foreign investors who purchase stock on the stock markets with the proceeds of the sale of securities denominated in foreign currency issued by the Republic need not register with the Superintendency of Foreign Investments.



Article 4. Neither companies receiving direct foreign investments nor the foreign investors may apply for authorization to purchase foreign exchange through the Technical Exchange Management Office in order to repatriate capital and remit dividends from stock purchased with the proceeds of the sale of securities denominated in foreign currency issued by the Republic as long as the restrictions to the purchase/sale of foreign exchange for foreign investments are still in force.



	Foreign investors who wish to repatriate their capital or remit dividends while such restrictions are in force may use the system of purchasing securities denominated in foreign currency issued by the Republic, payable with the bolivars from the liquidation, sale or dividends on the investment.



Issued in Caracas on the 26th. day of September 1995.



To be communicated and published.



LUIS RAUL MATOS AZOCAR

Minister of Finance







Unofficial Translation from Official Gazette of the Republic of Venezuela N° 35.807 dated September 29th., 1995

DECREE N°  356. 

DECREE HAVING THE RANK AND FORCE OF LAW FOR THE PROMOTION AND PROTECTION OF INVESTMENTS





DECREE No. 356		                             October 3th., 1999







HUGO CHAVEZ FRIAS

President of the Republic



Exercising the powers vested in him by subparagraph 8, Article 190 of the Constitution, and pursuant to item f), subparagraph 4, Article 1 of the Organic Law Authorizing the President of the Republic to Pass Special Measures on Economic and Financial Matters as Required in the Public Interest, meeting with his Cabinet,



ENACTS



the following 



DECREE HAVING THE RANK AND FORCE OF 

LAW FOR THE PROMOTION AND PROTECTION 

OF INVESTMENTS





CHAPTER I

GENERAL PROVISIONS





Article 1.  The purpose of this Law-Decree is to provide investments and investors, both domestic and foreign, with a stable and predictable juridical framework whereby the former and the latter may work in a secure environment, by regulating the actions of the State towards these investments and investors so as to bring about the increase, diversification and harmonic complementarity of investments in favor of the national development goals.



Article 2. This Law-Decree shall apply both to investments already existing in the country at the time it comes into force, and to investments made afterwards, as well as to investors in one or the other. The provisions hereof shall not, however, apply to any controversy, claim or difference arising from occurrences or actions that took place before the effective date hereof. Insofar as appropriate, it shall apply to the actions of the State with regard to Venezuelan investments abroad.



Article 3. . For purposes of this Law-Decree, the following terms shall mean:

Investment: Any assets to be used in producing revenue, under any of the corporate or contractual forms allowed by Venezuelan law, including personal and real property, both tangible and intangible, over which property rights or other real rights are held; credit instruments; rights to benefits having an economic value; intellectual property rights, including technical know-how, goodwill and clients; and rights obtained under public law, including concessions for the exploration, extraction or exploitation of natural resources, and those for construction, exploitation, conservation and maintenance of national public works and for the rendering of national public services, as well as any other right granted by law or by an administrative decision adopted pursuant to law.

International investment: The investment that is owned or actually controlled by foreign individuals or bodies corporate. The term “international investment” covers foreign direct investment, subregional investment, neutral capital investment and the investment of an Andean Multinational Corporation.

Foreign direct investment, subregional investment, neutral capital investment and investment of an Andean Multinational Corporation: Investments defined as such in decisions of the Andean Community of Nations (CAN) and its regulatory instruments in Venezuela.

International investor: The owner of an international investment or whosoever actually controls it.

Venezuelan investment: The investment owned by or over which Venezuelan individuals or bodies corporate have actual control.

Venezuelan investor: The Venezuelan individual or body corporate who owns or actually controls a Venezuelan investment.



Sole Paragraph: The regulations to this Law-Decree shall determine the conditions under which an investment will be deemed to be owned by or under the actual control of a Venezuelan or foreign individual or body corporate.



Article 4. Foreign direct investments, subregional investments, neutral capital investments and Andean Multinational Corporations' investments in Venezuela shall continue to be subject to relevant decisions of the Andean Community of Nations and the rules regulating them, including those regarding registration of such investments. These investments shall also be entitled to the protection established in this Law-Decree and may enjoy the benefits and incentives provided for herein subject to the limits stipulated in this regard.



Article 5. Treaties or agreements signed by Venezuela may contain provisions that offer greater protection for investments than those provided for in this Law-Decree, as well as mechanisms for promoting investments different from those stipulated herein. The term and application of the treaties, conventions and agreements for the promotion and protection of investments ratified by Venezuela shall not be affected by the provisions of this Law-Decree.



Paragraph One: Notwithstanding the provisions of Articles 8 and 9 of this Law-Decree, international investments and investors whose respective countries of origin do not have in effect a treaty or agreement for the promotion and protection of investments with Venezuela, shall only be entitled to the protection granted hereunder until a treaty or agreement for the promotion and protection of investments with their country of origin that, in this regard, provides for a most-favored-nation clause, comes into force.



Paragraph Two. In the negotiation of treaties and agreements for the promotion and protection of investments, the State shall endeavor to    ensure the greatest possible protection for Venezuelan investments and investors in the country or countries with which these treaties and agreements are being negotiated, and guarantee them treatment that is no less favorable than that provided for therein for said country's or countries' investments and investors in Venezuela.





CHAPTER II

TREATMENT OF INVESTMENTS IN VENEZUELA





Article 6. International investments shall be entitled to fair and equitable treatment, pursuant to the rules and criteria of international law and shall not be subjected to arbitrary or discriminatory measures that hinder the continuation, management, use, enjoyment, expansion, sale or liquidation thereof.



Article 7. International investments and investors shall have the same rights and obligations to which national investors are subject under similar circumstances, the sole exceptions being any provisions of special laws and the restrictions provided for in this Law-Decree.

Paragraph One. By law certain sectors of economic activity may be reserved for the State or Venezuelan investors. The provisions of this Law-Decree do not affect reservations already in place on the effective date hereof.



Paragraph Two. Prior authorization shall not be required to make international investments, except when expressly stipulated by law.



Article 8. There shall be no discrimination in treatment among international investments or international investors based on the country of origin of their capital.



Sole Paragraph: The provisions of this article shall not prevent more favorable treatment being granted to investments and investors from countries with which Venezuela has signed economic integration agreements, agreements for the avoidance of double taxation or, in general, agreements dealing entirely or partially with tax matters.



Article 9. International investments and investors shall be entitled to the most favorable treatment as provided for under Articles 7 and 8 of this Law-Decree.



Article 10. Venezuelan investments and investors shall be entitled to treatment that is no less favorable than that granted to international investments, or to international investors, as applicable, under similar circumstances.



Article 11. No confiscations shall be decreed or carried out other than in the exceptional cases provided for in the Constitution; and, in the case of international investments and investors, under international law. Expropriations of investments, or application thereto of other measures whose effects are equivalent to an expropriation shall only be carried out for reasons of public benefit or social interest, following the procedure legally established for the purpose, in a way that is non-discriminatory and with prompt, fair and sufficient indemnification.



	The indemnification is to be equivalent to the fair price of the expropriated investment immediately before the expropriation is announced by the legal mechanisms or made public, whichever is first. The indemnification, which is to include interest up to the date when payment is actually made calculated based on normal commercial criteria, is to be paid without delay.



Sole Paragraph. Indemnification payable for expropriations of international investments shall be paid in convertible currency and shall be freely transferable abroad.



Article 12. International investments and, as the case may be, international investors shall have the right, following compliance with the internal rules and payment of applicable taxes, to transfer all payments related with the investment, such as initial capital and any additional amounts needed for the maintenance, expansion and development of the investment; benefits, profits, revenue, interest and dividends; funds necessary for the service and payment of international loans tied to an investment; royalties and other payments related with the value and consideration for intellectual property rights; the indemnification referred to in Article 11;  proceeds from the sale or liquidation, whether total or partial, of an investment; and payments from the settlement of disputes.



	The transfers are to be made without delay, in convertible currency, at the exchange rate prevailing on the date of the transfer pursuant to the foreign exchange regulations in force at the time.



	The provisions of this article shall not stand in the way of the application of administrative or judicial measures, provided for by law, for the protection of creditors' rights or during the course of proceedings that are before the Courts of the Republic.



Paragraph One: Transfers may be limited temporarily, in an equitable and non-discriminatory manner, in accordance with internationally accepted criteria when, due to an extraordinary economic or financial situation, application of the provisions of this article does or may cause a serious disruption in the country's balance of payments or international monetary reserves which cannot be properly solved by means of an alternative measure. In such cases, the measure imposing the limitation must avoid any unnecessary harm to the economic, commercial and financial interests of the international investments and the international investors; and must be lifted as the special situation giving rise thereto is corrected and, therefore, the serious disruptions to the country's balance of payments or monetary reserves or the threat of such disruptions, as the case may be, are eased or eliminated.



Paragraph Two: In cases involving the swapping of foreign debt for investment, remittances shall be subject to the periods of time and conditions stipulated in the instruments governing this type of investment.

Article 13. State and municipal administrations, within the scope of their respective jurisdictions, shall seek to ensure that the taxes, duties and charges they levy on industrial and commercial activities do not pose a threat to investments, in terms of being confiscatory, or hinder the normal development thereof.



Article 14. Subject to the laws, regulations and policies governing foreigners' entry to and stay in the country, individuals serving the company in which the investment has been made, its parent company, its affiliate or subsidiary, who are engaged in performing administrative of executive duties or activities involving specialized know-how essential for the normal progress of the investment, shall be allowed to enter the country temporarily, without prejudice to the restrictions provided for in labor-related legislation. 





CHAPTER III

PROMOTION AND POLICIES FOR INCENTIVES

TO INVESTMENT IN VENEZUELA





Article 15. The State shall create favorable conditions for investments and investors, aimed at promoting investments in general, at fostering investment in specific sectors or regions, or at creating attractive conditions for investments that contribute to specific national development goals. In this regard, the National Executive may, by decree:



Create specific benefits or incentives for investments in certain branches or sectors of the economy, or in activities that back or foster the achievement of policy objectives considered to have priority;

Despite the provision set forth in Article 7 of this Law-Decree, stipulate that enjoyment of these benefits or incentives shall be for Venezuelan investments or investors alone;

Condition the enjoyment of a benefit or incentive to the performance of specific actions by the investors or the company in which the investment is made; and

Establish benefits or incentives for Venezuelan investments abroad, in keeping with any foreign trade and integration policies and programs it approves, consonant with the rules set forth in existing agreements, treaties or conventions to which the Republic is a party.

  

Sole Paragraph.  The benefits or incentives may only be established on a general basis so as to favor all investments or investors meeting the requirements and conditions established pursuant to the provisions of Article 16 of this Law-Decree, not for certain specific investors.



Article 16. The National Executive shall establish the specific systems for granting the incentives or benefits mentioned in the preceding article or for the establishment of the conditions mentioned in section 3 of the aforementioned article. These systems shall take into account how the investments in question help achieve the development goals and, particularly, those relating to the training of human capital, productive development and inserting the Venezuelan economy into the global economy, such as:



Training human resources and carrying out scientific and technological research activities;

Improving the competitiveness of sectors of production;

Increasing the value added of export activities, including services with a large know-how content;

Promoting value added business networks, complexes and chains of production;

Strengthening and development of small and medium-sized companies;

Promoting exports in general; 

Development of infrastructure, especially infrastructure that provides support for competitiveness and international trade; and

Engaging in activities geared towards environmental conservation, defense and protection.



Article 17. The Republic may enter into juridical stability agreements for the purpose of providing the investment with assurances of the stability of certain economic conditions during the time they are in force. These contracts shall be signed, depending on the economic activity sector involved, by the national agency having jurisdiction over application of the provisions contained in the Andean Community rules on foreign capital and may guarantee one or more of the following rights for the investment:

Stability of the national tax systems in force at the time the agreement is signed;

Stability of the export promotion systems;

Stability of one or more of the specific benefits or incentives of which the investor or the company in which the investment is made, as the case may be, has taken advantage by virtue of the provisions of Article 15 of this Law-Decree.

Sole Paragraph. The favorable opinion of the National Integrated Tax Administration System (SENIAT) shall be required for agreements concerning stability of national tax systems and said agreements shall only become effective once authorized by the Congress of the Republic.



Article 18. Juridical stability agreements:

Must be entered into before the investment is made and shall be effective for a term of no more than ten (10) years following the date of execution;

May only be entered into by companies or investors, as the case may be, undertaking to comply with specific investment programs and other consideration, based on the conditions set in the regulations to this Law-Decree.

Shall be rescinded in the event of a breach by the companies or the investors, as the case may be, of the obligations assumed under the agreement. In the case of rescission, and without prejudice to any other penalty clause provided for in the agreement, the benefits or incentives favoring the company or the investor, as the case may be, shall be suspended and the former or the latter, as the case may be, shall be under the obligation to return the amounts of money, as well as the value of the benefits or incentives received under the heading of incentives or benefits during the entire fiscal period the breach lasted, and to return the taxes that would have been payable if there had been no juridical stability agreement in force during that same period

Any disputes between companies or investors signing the juridical stability agreements and the Venezuelan State concerning the interpretation and application of the respective agreement may be submitted to institutional arbitration pursuant to the Law on Commercial Arbitration.



Article 19. The agencies of the Executive Branch shall be in charge of making policy, in the respective areas for which they are responsible, regarding investments and promotion thereof, and the Ministry of Production and Trade shall be in charge of policies that administer and develop Andean policies on treatment of foreign capital, jointly with other agencies having jurisdiction. Moreover, the Ministry of Production and Trade and the Ministry of Finance shall aim at coordinating joint actions and policies with the states and municipalities in the country, in an endeavor to achieve a national environment of juridical security and stability for investments.



Article 20. In carrying out activities for the promotion of investments, the Executive Branch agencies having jurisdiction shall cooperate with each other and shall seek support from non-governmental, non-profit institutions carrying out this type of promotion within the framework of the policies set by the State. 



Sole Paragraph: The states and municipalities, as well as civil associations, for-profit or non-profit companies and foundations established by states or municipalities that engage in investment promotion activities with contributions from agencies of the National Authority, shall endeavor to coordinate their activities with agencies of the National Executive within the framework of the policies being implemented by the latter.





CHAPTER IV

SETTLEMENT OF DISPUTES





Article 21. Any dispute arising between the Venezuelan State and the country of origin of the international investor with which no treaty or agreement on investments is in effect, concerning the interpretation and application of the provisions of this Law-Decree shall be settled through diplomatic channels. If no agreement is reached within twelve (12) months following the date on which the dispute began, the Venezuelan State shall suggest that the dispute be placed before a court of arbitration, whose composition, the mechanism for the appointment thereof, procedure and expense system shall be agreed upon with the other state. The decisions of this court of arbitration shall be final and binding.



Article 22. Any dispute arising between an international investor whose country of origin has in effect an agreement for promotion and protection of investments with Venezuela, or any disputes to which the provisions of the Articles of Association of the Multilateral Investment Guarantee Agency (MIGA) or the Convention on the Settlement of Investment Disputes between States and the Nationals of other States (ICSID) shall be submitted to international arbitration under the terms provided for in the respective treaty or agreement, should it so provide, without prejudice to the possibility of using the systems of litigation provided for in the Venezuelan laws in force, when applicable.



Article 23. Once the investor has tried all administrative remedies, any dispute arising in connection with the application of this Law-Decree may be placed before the national courts or the Venezuelan courts of arbitration, whichever the investor chooses.

CHAPTER V

TEMPORARY AND FINAL PROVISIONS





Article 24. The provisions of this Law-Decree shall not prevent:

The adoption of measures affecting rights recognized under this Law-Decree, provided any such measures are neither arbitrary or unjustified and are based on reasons of national security; protection of the life or health of human beings, animals or plants; or the conservation of natural resources; or

The adoption of measures, due to reasons of prudence, in the area of financial services, for the purpose of:

Protection of investors, depositors, participants in the financial market, policy-holders, holders of policy claims or people who are owed a fiduciary responsibility by a financial institution;

Maintaining the security, soundness, integrity and responsibility of financial institutions; and

Ensuring the integrity and stability of the Venezuelan financial system.



Article 25. The rules set forth in this Law-Decree may be subject to an appeal for interpretation provided for in the Organic Law Governing the Supreme Court of Justice. 



Article 26. The pertinent Regulations are to be enacted no later than sixty days following publication of this Law-Decree.



Issued in Caracas, on the third day of October nineteen hundred and ninety-nine, 189th year of Independence and 140th year of the Federation.



HUGO CHAVEZ FRIAS

Countersigned by all the Minister





Unofficial Translation from Official Gazette of the Republic Bolivarian of Venezuela No. 5.390 Extraordinary dated November 18th., 1999.

DECREE N°  1.867

REGULATIONS OF THE DECREE WITH THE RANK AND FORCE OF LAW TO PROMOTE AND PROTECT INVESTMENTS





Decree No. 1.867 of July 11th., 2002



HUGO CHÁVEZ FRÍAS

President of the Republic



In exercising the powers conferred upon him by paragraph 10 of Article 236 of the Constitution of the Bolivarian Republic of Venezuela, in Council of Ministers,





ISSUES



the following:



REGULATIONS OF THE DECREE WITH THE RANK AND FORCE OF LAW TO PROMOTE AND PROTECT INVESTMENTS





Article 1.- For purposes of the Sole Paragraph of Article 3 of the Decree with the Rank and Force of Law to Promote and Protect Investments, it is understood that an investment is the property of Venezuelan investors when their ownership interest in the company receiving the investment is one hundred percent (100%) of the capital stock, equity or assets of the company, in accordance with the legal form adopted by the company.



Article 2.- For purposes of the Sole Paragraph of Article 3 of the Decree with the Rank and Force of Law to Promote and Protect Investments, an investment is understood to be effectively controlled by Venezuelan investors:



When their ownership interest in the company receiving the investment is equal to or greater than fifty-one percent (51%) of the capital stock, equity or assets of the company, according to the legal form adopted by the company; or

When, in the opinion of the appropriate agency in accordance with article 6 of these Regulations, regardless of the ownership interest of Venezuelan investors in the company receiving the investment, these investors have the capacity to decide on the company’s activities, whether by:

Exercising proprietary rights or using all or a part of the assets of the company receiving the investment; or

Controlling a third or more of the votes of the company’s direction or administrative bodies; or

Controlling decisions about the company’s direction or administrative bodies, through contractual clauses, bylaws or any other way; or

Exercising a decisive influence on the technical, commercial, administrative and financial direction of the company receiving the investment.



Article 3.- For purposes of the Sole Paragraph of Article 3 of the Decree with the Rank and Force of Law to Promote and Protect Investments, it is understood that an investment is the property of foreign investors when their ownership interest in the company receiving the investment is one hundred percent (100%) of the capital stock, equity or assets of the company, according to the legal form the company adopts.



Article 4.- For purposes of the Sole Paragraph of Article 3 of the Decree with the Rank and Force of Law to Promote and Protect Investments, it is understood that an investment is controlled by foreign investors

When their ownership interest in the company receiving the investment is equal to or greater than fifty-one percent (51%) of the capital stock, equity or assets of the company, according to the legal form adopted by the company; or

When, in the opinion of the appropriate agency in accordance with Article 6 of these Regulations, regardless of the ownership interest of foreign investors in the company receiving the investment, these investors have the capacity to decide on the company’s activities, whether by:

Exercising proprietary rights or using all or a part of the assets of the company receiving the investment; or

Controlling a third or more of the votes of the company’s direction or administrative bodies; or

Controlling the decisions of the company’s direction or administrative bodies, through contractual clauses, bylaws or any other way; or

Exercising a decisive influence on the technical, commercial, administrative and financial direction of the company receiving the investment.



Article 5.- For purposes of the application of these Regulations, commercial companies incorporated under Venezuelan laws and business associations such as consortia and other contractual forms that do not give rise to an entity with its own legal status are considered to be companies that may receive foreign investment.



Article 6.- For purposes of the Decree with the Rank and Force of Law to Promote and Protect Investments and these Regulations and in accordance with the provisions of Articles 1, 2, 3, and 4, the Appropriate Agency to determine when an investment is owned by or controlled by a Venezuelan or a foreign investor is the Office of the Superintendent of Foreign Investments. The Office of the Superintendent of Banks, the Office of the Superintendent of Insurance and the Ministry of Energy and Mines are the appropriate agencies to determine when an investment is owned by or effectively controlled by a Venezuelan or foreign investor in each sector over which they have responsibility.



Article 7.- To determine the ownership or control of investments, the company receiving the investment must file the pertinent request with the appropriate agency, accompanied by the following documents:



A certified copy of the Articles of Incorporation/Bylaws of the company receiving the investment, if this is the case, or the agreement entered into by the investors in order to form and operate the company receiving the investment.

A certified copy or publication of the minutes of the shareholders’ meetings evidencing the amendments of the bylaws, if any; or the document evidencing the resolutions of the company receiving the investment amending the agreement entered into by the investors for purposes of its incorporation and operation, when it does not have its own legal status.

A copy of the identification documents of the shareholders or the participants in the company receiving the investment, if they are individuals. When the shareholders or participants of the company receiving the investment are companies, a copy of the Articles of Incorporation/Bylaws; and in the case of foreign companies an excerpt of the Articles of Incorporation/Bylaws evidencing its structure and principal characteristics, translated into Spanish by a public translator or accompanied by the appropriate apostille.

A copy of the identification documents of the representative of the company receiving the investment, as well as the documents accrediting his or her capacity to bind the company. If this is an attorney-in-fact, he or she must submit a copy of the published power of attorney.

Tax Information Registration (RIF) and Tax Identification Number (NIT) of the company receiving the investment and its investors.



Article 8.- The Republic, through the pertinent minister of the agency responsible for applying the provisions of the Andean Community Regulations on foreign capital may enter into legal stability agreements regulated by Article 17 of the Decree with the Rank and Force of Law to Promote and Protect Investments, with companies receiving investments or with investors that meet the requirements and conditions set forth in these Regulations.



The Office of the Superintendent of Foreign Investments, the Office of the Superintendent of Banks, the Office of the Superintendent of Insurance and the Ministry of Energy and Mines, depending on the field of activity in which the investment will be made, will be the pertinent agency with which the pertinent formalities will be carried out in order to negotiate legal stability agreements.



Article 9.- Legal stability agreements must be signed by the company receiving the investment or, if this is the case, by the investors. In the case of business associations, such as consortia and other contractual forms that do not generate a company with its own legal status, the investors participating in the business association will sign these contracts.



Article 10.- In order to enter into legal stability contracts, the following conditions must:



Be an individual or company, consortia or business association, whether Venezuelan or foreign, with full capacity to act and accredit their economic, financial, technical and professional solvency.

Submit an investment project.

Meet, at least, one of the following requirements:



Create fifty (50) or more new direct jobs, or;

Submit a specific development program for the production and competitiveness of Venezuelan companies which in one way or another are involved in the investment process carried out, with an accurate indication of the periods to perform the activities included in the program, or;

Submit an agreement by which shareholders or participants in the company receiving the investment, actually and effectively transfer to the latter, the technology to be used in the investment project, or;

Submit an agreement by which the shareholders or participants in the company receiving the investment undertake to train the human resources of the afore-mentioned company and carry out scientific and technological research and developmental activities that will generate innovations in the production processes of the company, incorporating Venezuelan universities or research centers for training human resources and for the above-mentioned activities.



Article 11.- In order to enter into legal stability contracts, the company receiving the investment or the interested investors must submit a reasoned request and their investment project purpose of the contract to the competent agency referred to in the second paragraph of Article 8 of these Regulations. The request must be accompanied by the following documents:



A copy of the identification document of the representative of the company receiving the investment, as well as the documents evidencing the representative’s capacity, and a copy of the authenticated power of attorney.

A valid copy of the classification of the company receiving the investment.

A report on the investment project, providing full details of the technical, economic, financial and commercial aspects of the project including market, feasibility and technical and economic studies evidencing the commitment and the terms for compliance by the company receiving the investment with at least one of the requirements contained in Article 10(3) of these Regulations.

Identification of the individual or person who acts as the individual’s representative or attorney-in-fact, including his or her name, domicile, nationality, marital status, profession and Identity Card or Passport No.



Article 12.- Timeframes for carrying out the investment purpose of the legal stability contract must be set forth in the respective contract.



Article 13.- Persons who may not enter into legal stability contracts are:



Persons, that being a party to a legal stability contract, have caused its rescission due to a breach of contract; or

Persons who have been indicted for culpable or fraudulent bankruptcy by a final decision.



Article 14.- When, by virtue of the legislation subsequent to the entering into force of a legal stability contract, more beneficial systems than those guaranteed by this are established, the parties may adjust the terms of same only in relation to the new system. In any case, the duration of the contract will be maintained as previously agreed.





Given in Caracas on the eleventh day of July, two thousand and two. Year 192th. since Independence and Year 143th. of the Federation.





Be it executed

(L.S.)





					HUGO CHÁVEZ FRÍAS





































Unofficial Translation from Official Gazette of the Republic Bolivarian of Venezuela N° 37.489 of July 22th., 2002.

		








