PeBenito 1

Cigarette Smoking: Suing Tobacco Companies

According to a recent article, the world had about 1.1 billion smokers in 1999, with the numbers more prevalent in developing countries than anywhere else. About a third of the population 15 and up smoke. By 2020, world resources predict that the death toll may reach 8.4 million annually, 6 million of which would come from developing countries, should the death rate patterns continue. In the past decade, smoking has taken roughly 20 million lives.(World resources. par. 1, 3, 4)


Current numbers backs the predictions.  The World Health Organization findings state that by the mid1990s, smoking caused 3-3.5 million deaths a year. Over 10% of the world wide deaths are due to tobacco, they say, and to illustrate their point, Professor Lopez, director of the WHO substance abuse program, assessed that by 2015, smoking will take more lives than HIV-AIDS, tuberculosis, maternal mortality, motor accidents, suicide and homicide combined. (NZ doctor. par. 1, 2, 3)


In the U.S., where approximately 420,000 people are lost each year from smoking related diseases, roughly 50 billion dollars a year is burned from medical expenses for smoking-related diseases. Centers for disease control say that smoking is the single most preventable cause of illness and premature death in the U.S. (Seebacher. par. 1)


Smoking adversaries have resorted to a huge array of measures to stop the death toll from further getting out of hand, and particularly promising among these options is litigation, first, because it has teeth, and second, because it is difficult to contain.  Here in the archipelago, since suing is a mite less plausible than in the U.S., we would at least do well examine these possibilities, and take a closer look at why manufacturers of cigarettes should be handed legal headaches.


Smoking is currently being singled out for bronchitis, emphysema, coronary heart disease, cirrhosis of the liver, decreased birth weight, peripheral vascular disease, tobacco amblyopla, lip cancer, tongue cancer, gum cancer, peptic ulcer, bladder cancer, and Buerger’s disease. (Smoke Free Collection. par. 1) 

 
Another chip in the case of the companies is their need for a new population of smokers, and their tactics in vigorous advertising. The industry, in 1993, has spent over 2.5 billion dollars for coupons and giveaways, over 1.5 billion on promotional allowances to retailers, and compounded with other advertising costs, the industry has spent over 6 billion dollars to promote their products in that year alone. (Qtd. in Advertising Breakdown. graph)


Anti-tobacco factions have at  times castigated the companies for targeting the youth with their ads. But this was readily refuted as the companies cannot advertise for adults, they would claim, without advertising for the young. Furthermore, it is a known fact that kids start smoking due to peer pressure and exposure. Thus, if they were targeting the youth was a question that can be answered in their heads alone.


This perception was shattered by the Snow White disaster. From the 1970s to 80s, Brown and Williamson invested in onscreen advertising and product placement in shows and movies. The movie ads were holding, until one time, in the theaters, cigarette “trailers” were shown before Snow White. If that was an innocent mistake, it was an innocent mistake that left their defense credibility in tatters.(The Cigarette Papers. par. 1, 2, 3)


A document believed to be from Philip Morris, whose cover sheet is missing, sums up the stands of the company.  It’s opening says, “Anti-tobacco factions and lobbies insist that if any tobacco product is used as manufacturers intend, then the smallest utilization creates a risk to health which in many cases brings about premature death.  This is the stark premise of tobacco opposition, and, it is the main thrust of their attack on the industry”(par. 1).


It went on admit that there is a statistical correlation between the diseases and smoking, and asserted that this does not prove causation.  With regard to the ailments, it explained that some of these cases are accepted without regard for other factors, particularly in lung cancer cases.  Nutrition and dietary limitation, exposure to carcinogens and pollution, genetic predisposition and family prevalence, clustering of risk factors, it would point out, are neglected, and that whether or not smoking primarily caused it is still subject to considerable doubt and consequent research.( 2,3)


Further, it discussed that tax should not be used as a discriminatory fiscal weapon to discourage purchase, as the government would also have to raise tax on butler to protect people from cholesterol levels, or on softball, because it makes the government spend 2 billion dollars a year on medical expenses for injuries.  As for what it takes away from the community, it debunks this argument by saying that if the same standards were applied to obesity, community cost would also be in the hundreds of millions of dollars.  To blame companies without solid ground on causation would be tantamount to a double standard. (Philip Morris)


Sound arguments. However, there are significant things to consider when making these comparisons. In softball, the injuries acquired are a result of things that may have been preventable but are not, in essence, part of the suggested game. Butter is not meant to be consumed in large amounts, it is meant for flavoring, and cholesterol levels are not a consequence of the suggested usage. Smoking can be fatal when used exactly as prescribed, exactly as the manufacturers intend for it to be used.


As for obesity, it is not quite the same in that it is not rooted from a single preventable lifestyle, or entity. If it were, then perhaps the comparison would be very apt. As it is, the argument is still sound, but it fails to stress the crucial correlation between community cost and accountability. 


Enter the largest lawsuit ever filed against the industry. According to sources, in the Florida smokers case, Philip Morris(P.M.), along with the other four largest cigarette makers in the U.S., defends against a $145 billion verdict. A former employee, in the trial, revealed that P.M. has stopped efforts to make safer cigarettes. In his testimony for the thousands of sick Florida Smokers, Ian Uydess recounted the shelving of a project that would supposedly result in cigarettes that have been reduced a carcinogen. He added that P.M. management did not bother to explain further. Another witness accused the P.M. management of burning the test results. (Former Employee… par. 1, 2, 4, 6)


CNN covered another facet of the trial. While the industry has been all but consistent in saying that smoking did not cause cancer before, the trial changed their strategy. The claim about not directly causing cancer was retracted. In his testimony, Nicholas Brookes, CEO of Brown & Williamson, said that he apologizes in behalf of the employees of the company. Nicholas said, however, that smoking was a matter of choice afterward. This was before Amodeo was introduced in the trial. Amodeo suffers from throat cancer and feeds through a tube. His wife died of lung cancer a year before the trial. (Big tobacco is…)

Another article indicates that although it has been ruled upon by a jury and an appeal judge, the matter remains to be resolved. The companies argue that under Florida law, punitive damages cannot bankrupt the defendant, and the $145 billion verdict would certainly do so. (Judge Upholds…)

Back to cigarette accountability. While the timing of the suits is certainly debatable especially when it is about following model cases in countries with specific laws, litigation does assure a few things. Should the verdicts hold, the success of the suit would bring about changes in the functioning of manufacturers, unless they choose to go bankrupt. Two, a system with teeth, lawyers, would serve as watchdogs to ensure that the dangerous practices of manufacturers do not exceed their bounds. 

Cigarette companies are some of the most aggressive producers known to us; they advertise like there is no budget constraint because there pretty much isn’t, they sponsor awareness programs for kids, and the ads they place have been seen by many to entice minors. This is of course an accusation they vehemently deny, but fact is that they continually need a demand for their product, a product that no less than the Chief Executive Officer of Brown & Williamson admitted, causes cancer.

Litigation has always been a threat to entities and a check and balance mechanism. There is little doubt that the industry needs to improve on more than a handful of aspects in their production agenda. The suits aren’t getting successful a minute too soon. 

In the past, however, the industry has been insulated from suits. Take the Herald’s example, the Carter vs. Brown & Williamson case. Grady Carter started smoking at 16 and smoked Lucky Strike for 25 years, before switching brands later. In a jury trial, Brown & Williamson was ordered to pay $750,000. It was later on appealed and reversed. The high court of Florida reversed the appeal, but the case is still yet to be compensated for. (Florida High Court… par. 1, 2, 3, 4)

For a while now, suits against the tobacco companies have been regarded as shots in the dark, and not without reason. Few of them ever succeeded, and those that do are often appealed and reversed or stalled indefinitely. In light of the multibillion-dollar verdict, however, it at least appears certain that change is at hand.

And hopefully soon, as an article from the Philippine Star indicated that in 1993, roughly one Filipino died every 12 minutes from the effects of tobacco. That was when only 64 million inhabited the archipelago. Furthermore, of the 40% of the population then smoked, 23% of which were 18 or below. It is estimated that 21.9 billion pesos a year is lost in productivity, and roughly 100,000 pesos is spent for an average patients medical care. (Jaymalin 12)

Philip Morris would be there to contend with that.

Addressing an issue, the senate bill 1735filed by Leticia Shahani barred minors from advertisements of cigarettes. (Son 5) While noble, success against tobacco related deaths are not exemplified by punishing minors from engaging in advertisements or banning the companies from hiring them, but by fostering an atmosphere wherein minors are not encouraged to start smoking.

In an article by the Manila Times, it is stated that 46% of Filipinos smoked 1n 1995. Further, it added that about 1 billion cigarettes are puffed here weekly, and that in the same year, the number of Filipino women who smoked were double compared to the global prevalence average. (Batnag A1+)

 But the industry is not without local allies. In defending against the cigarette ad ban, Rene Saguisag, then writer of the Manila Times, stated,

Any time you try to protect from himself and his own bad choices, it has to be out of a legally tenable, constitutionally permissible, intellectually responsible, psychologically satisfying rationale. I am pro choice. Self control, not state control, when it bans the advertisement of something rather than the thing itself. We live in a society where people do not always agree with our views and values. I have always been comfortable with pluralism even as we balance claims in a less than certain world. Educate, regulate, but do not prohibit.”(Saguisag B5)

Well said. With regard to the cigarette ad ban, he was right in saying that the advertisements cannot be banned if the thing itself were perfectly legal. There is nothing in this paper that contradicts that. As for differences in values, acceptance of each other’s opinion has a fine line. If it did not, then we should not be able to ban Marijuana or Cocaine. As for limiting the advertisements, not banning them, there is a considerably logical argument supporting this. True, this might affect a consumers right to choose, but the advertisements are being banned precisely because there is something wrong, not merely repulsive, about them. If limiting refers to getting them to place more and more warnings and fewer minors in ads, and a selected time slot or ad place, then this should work out fine. Not restricting them knowing how accessible a stick of Marlboro lights are to seven year-olds would compound with the companies sound countenance of a consumer making sound choices, otherwise.

Saguisag was right about pluralism. We cannot effectively say that our choice is the one others should make as we would undermine another’s freedom. Anti-tobacco actions are not about restricting this freedom. As for passing a bill that would threaten to do so, it is an adversarial process. Anti-tobacco proponents cannot prosper in a quiet way. The tobacco institutions are established; they are trying to maintain a status and quo factions are trying to demolish that. If epithets are to be hurled at either group, the advertising practices in other countries would be far more suspect than restrictive bills ever would. Before the argument focuses on ethics, the discursions would have to take into consideration the fact that cigarette manufacturers in certain cases do away with printing warnings, because in some countries, they don’t have to.

In the end, this all comes down to why manufacturers would have to share the blame, and what would happen if the companies had to pay punitive damages.

The issue is choice. It is loaded with so much emotional value that its meaning has gone clouded, but let us go with that, choice. It is not an absolute fact that smoking causes cancer, other diseases, and ultimately, deaths, but there is a correlation of the deaths and the statistics, and an admission from no less than the CEO of one of the largest cigarette manufacturers in the world that smoking does cause these things. Still, the issue cannot be resolved because it is after all a matter of choice.

How is suing the companies in spite of choice plausible?

First, the choices of people aren’t always informed ones, and minors are not even allowed to account for these choices. And this cannot be simplified into freedom of choice; if so, then why not legalize all drugs? People are going to be cautious. They are not just going to smoke grass, or inhale Cocaine. They are going to think twice. But by putting it on the table, the risks are heightened, and there will be casualties due to the heightened risks. It’s no different with smoking.

Second, the product is addictive. While the companies elaborate on how incredibly free and commendable the choices are, but addiction impairs choice. As for responsibility for ones actions, it is not out of a double standard to say that minors are not supposed to account for their actions; it is out of logic. They haven’t the mechanism necessary to process decisions thatcould change their lives. 23% of smokers in 1993 were said to be below 18. How many started before 18? Enough for one Filipino to die every 12 minutes.

Third, the product is second only to guns in deaths caused, and guns are not meant to be shot irresponsibly. They are meant for protection. Butter can be dangerous but is not meant to be consumed at a box a day. It is meant for flavoring. Liquors are hazardous to health when abused, but that has immediate effects that will deter one from consuming too much. Softdrinks are not proven to cause diseases directly, and are not proven to be addictive in the sense that one cannot do away with it. Cigarettes are addictive, they are meant to be puffed, made to be puffed, and they are dangerously lethal when used exactly as prescribed. No other product satisfies these criteria.

Fourth, they have, like other companies, been doing everything they can to make the product more profitable, which is not bad per se, but becomes suspect as even one of their own claims that efforts have been stopped to make the cigarettes safer, or that the test results were burned and the explanation, nonexistent. Addiction means continued patronage. Continued patronage means substantial profit. Substantial profit assures survival. The math is not burdensome.

Fifth, with regard to people receiving punitive damages, it isn’t an incentive to smoke. Rather, it will culminate in making the tobacco industry take measures to ensure they will not be overstepping their bounds, thus, not vulnerable to suits. This could lead to a better to a system of manufacturers that would produce safer products. A system that would discourage unscrupulous decisions, or that would make companies pay for making those decisions heavily. Litigation could send the manufacturers to the streets looking for jobs-this is a language they are bound to understand. 

For all our mistakes, I would still like to see a society wherein for the mistake of two entities, two entities are punished. If one with diseases, then the other with punitives. If one with death, then the other a punishment that would discourage further deaths to take place. Both are serious considerations.  It is the key to a safer production scheme, indeed the key to a safer, better society, and for all we are, we deserve no less. The likes of Amodeo deserve no less.

I do not discriminate against smokers. I have nothing against them. Nor do I have issues with advocates of companies who are doing their job, unless the hypocrisy gets too much to handle. I do not feel uncomfortable around them, unless perhaps they blow the smoke in my face, or elsewhere that really leaves me coughing. I do not stay away from friends who smoke although I disagree with why they should. I do not even nag them about the strengths and weaknesses of the case of tobacco producers, or give them that unusually rigorous speech about seven minutes of the lifespan lost per stick theory. I’m not even sure I believe that one. And if by some far chance I start smoking and acquire lung cancer, I probably would not file a suit. 

But the fact of the matter remains; a study here in Metro Manila affirmed that 55% of respondents who smoke say they started before 18.(Mejillano, Eveljina 32) My choice would have been that of a non-minor. Most of the choices to smoke were made of either exposure to people who smoke or pressure from friends who do. My decision would have been that of a calculated and accepted risk. My not suing would not mean I do not believe the companies are not to blame for the deaths, rather, that they are not primarily responsible for my case, but are more than slightly implicated in others, as the choices made in a lot of these cases are not substantially informed ones, if informed at all.

As it happens, there are a lot of cases wherein the neglect of the companies is to blame for taking lives. It should not, and yet it does. This is but the barest of formulas for doing something reproachable.

As it happens, the deaths of those who died were not necessary. They aren’t and yet they occur. This is but the most basic of instances wherein reprehension is crucial.

As it happens, few of those actions are being reprehended; fewer instances make them seem reproached. Punitive damages are present in the system because it is an agent of check and balance. They are prospering in the cases now in spite of limitless budget for defense, in spite of the zealous defenses that are being undertaken, because something wrong is being done. The CEO of Brown & Williamson is admitting that they are dangerous because something wrong is being done. Further, they are doing it because they have no choice; they didn’t have a sudden change of heart, they didn’t become sorry for what they have done and are doing overnight. If they felt it was the best option, they would have stuck with no accountability for community cost, no accountability for added risks, no accountability for the diseases, in fact, no accountability whatsoever. That they chose to do otherwise is less a decision of conscience than it is survival.

But something wrong is being done, and in spite of the consumer’s free choice, the manufacturers have to be restrained from continuing this wrongdoing. This is but the most basic of issues that need to be addressed, with an argument logical enough to withstand a bottomless budget for research, studies and tactics of defense, and has prospered enough for a jury to rule in favor of the plaintiffs with a judge upholding that decision, even if it was worth $145 billion dollars. 

Their way of business is being affected because it is high time it should be. It might take us here in the country a while to catch on, but we would do well make that as soon as possible. And if we want change to occur, the chance is here, it is starting to happen elsewhere, and other countries following is not unlikely. At the end of the day, it all boils down to this.
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