Appeal of Anlagen und Sanierungstechnik GMBH

Facts: The Department of the Army (DOA) awarded a contract to Anlagen und Sanierungstechnik GMBH (AST) on approximately 17 July 1986 for the renovation of barracks number 3102 at Camp Pieri in Wiesbaden, Germany. On 16, March 1987 the contractor submitted an uncertified request to the Government to increase the value of the contract by DM 129,824.25. This request was certified on 18 July 1990 in the amount of DM 171,070.69 and the contract requested then for a final decision from the contracting officer within 60 days. The Army’s counsel met with the appelant’s counsel on 18 and 27 June 1991 but they were unable to resolve the matter. The contractor deemed its claim to be denied and filed an appeal in May 1996. The Government filed a summary judgment motion that this appeal is barred by the doctrine of latches, arguing that at this point the contracting office in question no longer existed and documentation would be impossible to find.

Issues: a) Does the contractor’s delay in its appeal invalidate its claim?


b) Does the Army bear any culpability in the delay of claim submission?

Holdings: a) The Army contributed to the contractor’s circumstances by being non-

         responsive.

    b) There is no prejudice to the adverse party.

Rules: 

· According to Delco Systems Operations, Delco Electronics Corp. ASBCA No. 37097,90-3 BCA p 23,245 at 116, latches is a form of equitable adjustment under which relief is denied to a party who unreasonable delays submission of a claim, causing injury or prejudice to the adverse party.

· If a claim is not answered within 60 days it is deemed to have been rejected.

· A contractor has 90 days after rejection of a claim to file an appeal.

· A Contracting Officer may accidentally reset the 90 day limit by agreeing to meet for discussions over this issue at a later date. At this point rejection must be in writing.   

Discussion: The Government that Government was responsible because it never issued a final decision, therefore its hands are not clean. The doctrine of latches does not apply.

