   Public Defender’s Instructions 

BACKGROUND 


1.  The Constitution of the United States requires that all persons charged with a crime carrying a possible jail term, who cannot afford to purchase the services of a private attorney, must be supplied one by the State.  The office of public defender in most states fulfills that Constitutional guarantee.  Like the district attorney, the public defender is salaried by the State.  It is his or her job to assure that the rights of the accused are protected when the State prosecutes persons who are unable to afford private counsel.  By definition, the public defenders’ clients are poor.  Most cannot meet even a modest bail; many remain in jail, sometimes for several months, until their cases can be heard.  In some states and cities, the majority of persons awaiting trial is too poor to retain counsel and must rely on the services of the public defender.  In large cities, the public defender, like the district attorney, is burdened with tremendous caseloads. 

DUTIES OF THE PUBLIC DEFENDER 

1.  Because of her or his large caseload, the public defender usually has only a few minutes to confer with each client.  In the typical case, the public defender has a conference just before the court hearing, where she or he tries to learn a few facts concerning the basis for the accusation and to ascertain what her or his client desires to plead.  This conference often takes place in the back of the courtroom or in the lock-up—a jail in the courthouse where defendants are kept after being brought from detention.  This is the situation in this plea bargaining simulation. 

2.  Each public defender in the game must represent several defendants.  All defendants have been waiting in jail, unable to make bail, until the disposition of their cases.  You should interview the defendants.  They have not discussed their cases with any attorney since their arrests.  You will be given: (1) a Case Report for each case, containing a Police Report and other facts about the case and your client, (2) blank paper to make notes on your interview with the client, (3) a copy of the Criminal Code;  You should read these and then have an interview with the client.  You will have a limited amount of time to read these items and confer with your clients.  Your responsibilities include: 

        A.   Explaining to the defendant the crimes with which he or she may be charged and the minimum and maximum punishments for each crime.  This information is on the Case Reports and in the Criminal Code. 
        B.  Listening to the defendant’s version of the facts, which is either on the Defendant’s Notes or is something he or she made up.  An important rule of this game is that you may NOT look at the Defendant’s Notes.  You may ask him/her to tell you what is on them, but you should keep in mind that what he/she tells you may or may not be truthful.  You, on the other hand, are allowed to show your version of the Case Report to the defendant. 
        C.  Making some judgment about the probability of conviction at a trial and about the plausibility of the defendant’s version.  You must also assess the credibility of the defense witnesses versus the prosecution’s witnesses and the likelihood of the prosecution proving the state’s case beyond a reasonable doubt. 
        D.   Determining whether the defendant would be willing to plead guilty to any of the crimes he/she might be charged with.  You should explain that district attorneys bring only a small percentage of cases to trial.  Trials are expensive for the State, and their outcomes are not certain.  Even though the typical criminal trial results in conviction, the district attorney is usually sensitive to saving the State substantial expense.  The district attorney also has a large caseload and does not have time to try all of them before a jury nor are there enough judges and courtrooms to give each accused person a trial.  Often prosecutors will deal with these pressures by encouraging defendants to plead guilty in exchange for a lesser charge or the recommendation for a reduced sentence. 
        E.   Explaining to the defendant the consequences for pleading guilty.  These are: 
                a. The defendant must admit his/her guilt before the judge. 
                b. The defendant must acknowledge to the judge that he/she is pleading guilty voluntarily, and not because of any promises made. 
                c. The defendant will waive his/her Constitutional right to a jury trial. 
                d. You, as his/her lawyer, will not have a chance to cross-examine any witnesses who might testify against him/her. 
                e. The defendant will have a criminal record that might substantially affect his/her life; including possibly losing the right to vote, to obtain a passport, or to get a desired job. 
                f. In exchange for pleading guilty, the district attorney may either reduce the charges or recommend to the judge a lower sentence than if the defendant were convicted at a trial.  Trials contain the risk of conviction on a maximum charge, with a consequent lengthy prison sentence.  For various reasons, the judge is also likely to be more lenient when a guilty plea is offered than when the accused is convicted at a trial. 
                g. The defendant should be reminded that he/she has an absolute right to plead “not guilty” and to have a jury trial.  However, he/she will have to remain in jail, possibly for several more months, until the trial can be held. 

3.  Following the schedule posted on the docket, the judge will call your client’s case.  Before the case is called, you should have discussed the case with both the defendant and, if you have time, the prosecutor.  You should determine what charges the district attorney will press and whether a plea will be negotiated.  It is usually up to the defense attorney to recommend to the district attorney a reduction in charge and open the negotiations leading to a favorable disposition of the case. 

4.  Certain kinds of arguments are often used by public defenders to persuade district attorneys to show leniency and drop the charges, reduce the charges to a lesser offense, or recommend lenient punishment, such as probation, suspended sentence, credit for time served waiting trial, or concurrent sentences for multiple charges.  For example, public defenders may challenge some of the district attorney’s evidence or argue that a conviction on the charge would be unjust in this case (i.e., due to youth, low mentality, or past record of the defendant, provocations or mitigating circumstances, willingness to make compensation, community respectability of the defendant, or the community sentiments about the offense).  He/she may also make a direct appeal to the judge to dismiss charges for reasons of justice.  Of course, the defendant must agree to his/her attorney’s efforts in his/her behalf. 


