   Judge’s Instructions 

         You are a judge in a criminal court in an urban area.  Unlike judges portrayed on television and in the movies, you seldom preside over trials.  There are far too many defendants and too few judges, prosecutors and defense lawyers to hold jury grails for all defendants.  Instead, most persons appearing before you plead guilty.  In exchange for pleading guilty, defendants usually are not charged with as serious crimes as they might ordinarily be, or they are given a lenient sentence. 

Prior to court session, you should be familiar with the case report scheduled for that day and have a copy of the California Criminal Code.  When you head each case, you will call the prosecutor responsible for that case to come before you and discuss the case and how the defendant wishes to plead. Your primary responsibilities will be as follows:

1. You may establish any rules of courtroom decorum that you feel are appropriate.  You, and not the game director, are in charge of your court.  However, you may ask the game director questions if something is unclear.  You are empowered to order any spectators to be silent or order their expulsion from the court.  If any defendants or attorneys consistently fail to show respect for the court, after being warned, they may be held in contempt of court, fined up to $1,500.00, and sentenced up to six months in jail—attorneys also face suspension from office.  

2.  If a defendant has pled guilty, you may ask him some questions about the case.  You must make certain that he/she openly declares his/her guilt to the bargained charge before you accept his or her plea.  You may either sentence him/her immediately or postpone sentencing until later.  You may schedule sentencing at any time.  Everyone found guilty must be sentenced.  If the defendant pleads not guilty, the case will go to trial.  However, only one case may go to trial in the entire semester. A defendant may change a not guilty plea to guilty later (the opposite cannot be done without your permission. You may order attorneys to prepare their cases more quickly if matters are proceeding too slowly and you are fearful of not obtaining final pleas in all cases by the end of the session. 

3. You have the authority (which you may choose to use or not) to intervene in any plea negotiations occurring in your court.  This intervention may take the form of encouraging negotiations, indicating a willingness to accept or reject guilty pleas to particular offenses, or at any time dismissing one or more of the charges against the defendant. If you find there is insufficient evidence to convict the defendant, you may dismiss the charges and/or postpone a session and instruct the prosecution to obtain more evidence before proceeding.

4. The selection of charges to be made against a defendant is done by the district attorney.  However, you, as judge, may make suggestions on how you feel about certain kinds of crime.  You may also dismiss any charges without the consent of the district attorney.  However, you do not have the authority to order the district attorney to prosecute on a charge if he is unwilling. 

5. The law requires that pleas of guilty may not be accepted unless the judge is satisfied that the defendant is actually guilty.  You must, therefore, ask all defendants who plead guilty the following questions: 
a. Do you understand the charges against you and the maximum penalties authorized by law? 
b. Are you, in fact, guilty of the charge you are pleading guilty to? 
c. Are you pleading guilty voluntarily? 
d. Has any person threatened you or made you any promises to influence you to plead guilty? 
e. Do you understand that you have the right to a trial by jury and that you are waiving that right? 

The judge will not accept a guilty plea unless the defendant gives the following answers to the above questions:  A—Yes; B—Yes; C—Yes; D—No; E—Yes. 

6. When a defendant enters a guilty plea, which the judge believes was not voluntarily given (for example, the character of the defendant suggests he/she does not understand the implications of his/her plea), the judge may reject the plea and enter a plea of not guilty.  The judge may also dismiss charges at any time prior to the acceptance of a plea if he/she feels that an injustice would result from accepting a guilty plea (e.g., belief that D.A. could not prove the case at a trial, desire to penalize unacceptable police practices, etc.).  Dismissal by the judge is totally within his/her discretion and need not be justified to the attorneys.  When a plea of guilty has been accepted, the judge may ask the two attorneys for their recommendations on a sentence.  However, sentencing is totally the privilege and responsibility of the judge.  He/she may impose the statutory sentence or any lesser sentence, including the modifications of probation, suspended sentence, and credit for time served waiting for trial, or concurrent sentences for multiple charges. 

Sentencing 

         Perhaps the hardest part of a judge’s job is sentencing persons who plead guilty or are convicted at trial.  According to the Criminal Code of California, the judge has wide discretion in sentencing offenders.  In sentencing persons who plead guilty, you have the following options: 

1.  Determinate Sentencing. “The Determining Sentencing Law places considerable authority in the hands of the trial judge. The judge is required to make sentence choices in most felony cases. These choices include selection of a high, middle, or low term of imprisonment, and imposition of certain sentence enhancements.” Witkin & Epstein, Cal. Criminal Law (3d ed. 2000) Function of Trial Judge in Punishment,§ 3, p.41.  
Generally, the judge is required to impose the middle term of a punishment. However, there are mitigating and aggravating factors that may lower the term or raise the term of the punishment.  For example, if a defendant is guilty of robbery, his or her sentence may be raised to a high term by aggravating factors if he or she has a history of criminal activity, is a threat to society, if the crime was severe, or more.  Mitigating factors may include circumstances such as no prior criminal record, children to look after that may otherwise be given to the state, defendant was a military veteran, and more.  These factors can be circumstances directly related to the crime or factors relating to the defendant’s personal life. 
[The judge also performs other important functions in determining the appropriate punishment for convicted criminals:

(a) The judge imposes the sentence for a misdemeanor, and determines the punishment of confinement in the county jail for a fixed period, a fine in a fixed amount, or both fine and confinement.

(b) Where the crime is a felony-misdemeanor, the judge normally determines its nature by a sentence to the state prison or the county jail. 

(c) Where the defendant is convicted of more than one offense, the judge determines whether the sentences shall run concurrently or consecutively.] Witkin & Epstein, Cal. Criminal Law (3d ed. 2000) Function of Trial Judge in Punishment,§ 3, p.41

 Consecutive sentencing is the standard procedure for punishing criminals.  It is when a defendant is convicted of multiple crimes and serves each sentence, one after another. Concurrent sentencing can drastically reduce a defendant’s sentence by combining partial punishments of multiple crimes.  For example, if a defendant is convicted of one crime where he would serve 4 years in prison and another crime in which he would serve 3 years in prison, the judge may combine portions of the sentence so that the defendant would serve 5 years all together.  Concurrent sentencing is usually used in cases where there are mitigating factors. 
“(d) Except as otherwise provided by law, the judge may grant probation to a convicted defendant and must dismiss the charges after the defendant completes his probationary period. The judge may also impose a fine in conjunction with the probation sentence. 
(e) Except as otherwise provided by law, the judge may change the minimum penalties and eligibility of the defendant for parole, by dismissing a charge of a prior conviction.”
Witkin & Epstein, Cal. Criminal Law (3d ed. 2000) Function of Trial Judge in Punishment,§ 3, p.41.
2. Suspended sentence with or without conditions for a period of time not to exceed the statutory maximum for the offense(s). 


3. Payment of a fine authorized by law. 
4. Time Served. If the defendant has already served time in jail while awaiting trial, the judge may allow the defendant’s sentence to be the time already spent in jail.

Although the judge has discretion over sentencing, the length of sentence will frequently be the main subject of the plea negotiation.  Although you are not required to accept sentences recommended by the district attorney, you should know that if you sentence persons to sentences longer than they are expecting, defendants would become more reluctant to plead guilty.  You are permitted, during the bargaining, to indicate what sentence you think is appropriate and even to state what sentence you would impose if the defendant were to plead guilty to a particular charge. 

Probation 

In evaluating whether to place a person on probation, you should consider whether: 
(1) the offender’s criminal conduct caused or threatened serious harm; 
(2) the offender contemplated that his criminal conduct would cause or threaten serious harm; 
(3) the offender acted under a strong provocation; 
(4) there were substantial grounds tending to excuse or justify the offender’s criminal conduct, though failing to establish a defense; 
(5) the victim of the offender’s criminal conduct induced or facilitated its commission; 
(6) the offender has compensated or will compensate the victim of his criminal conduct for the damage or injury which was sustained; 
(7) the offender has no history of prior delinquency or criminal activity or has led a law-abiding life for a substantial period of time before the commission of the present crime; 
(8) the offender’s criminal conduct was the result of circumstances unlikely to recur; 
(9) the history, character and attitudes of the offender indicate that he is unlikely to commit another crime; 
(10) the offender is particularly likely to respond affirmatively to probationary treatment; 
(11) the imprisonment of the offender would entail excessive hardship to himself or his dependents; 
(12) the offender is elderly or in poor health. 

If a person who has been convicted of a crime is not sentenced to imprisonment, the court should place him on probation if he is in need of the supervision, guidance, assistance, or direction that probation can provide. 

Suspended Sentence and Probation:  Conditions 

If you place a person on probation or suspend his sentence, you may require the offender to do one or more of the following: 

1. to support his dependents and to meet his family responsibilities; 
2. to devote himself to an approved employment or occupation; 
3. to undergo available medical or psychiatric treatment and to enter and remain in a specified institution, when required for that purpose; 
4. to pursue a prescribed secular course of study or vocational training; 
5. to attend or reside in a facility established for the instruction, recreation ore residence of persons on probation; 
6. to refrain from criminal conduct or from frequenting unlawful places or associating with specified persons; 
7. to refrain from possessing any firearm or other dangerous weapon; 
8. to pay a fine; 
9. to make restitution, to make reparation, in an amount he can afford to pay, for the loss or damage caused by his action; 
10. to remain within the jurisdiction (geographic area) of this court and to notify the court or the probation officer of any change in his or her address or his employment; 
11. to refrain from excessive use of alcohol and from drug abuse; 
12. to report as directed to the court or the probation officer, to answer all reasonable inquiries by the probation officer and to permit the officer to visit him at reasonable times at his home or elsewhere; 
13. to satisfy any other conditions reasonably related to the rehabilitation of the offender or public safety or security; 
14. to post bond, in an amount he can afford to secure, with or without surety, conditioned on the performance of any of the foregoing obligations. 

