The California Criminal Code
INTRODUCTION:

The Criminal Code is comprised of California Laws found in the California Penal Code and Witkin’s Summary of Law. Some criminal acts provided are violations of more than one provision of the Criminal Code and more than one offense may be charged. However, as in actual criminal statutes, some provisions of the Code are mutually exclusive as they are multiple leveled offenses: that is, if one section is charged with “assault in the first degree” for one incident, he or she cannot be charged with “assault in the second degree.”  To avoid confusion, each code is given a double number. The first number is the same for all provisions in the same multiple leveled set.  Offenses with the same first numbers cannot be simultaneously used unless they are applied to separate incidents.  For example, if a defendant is charged with the manslaughter of two individuals, he or she can be charged twice with the same offense, or can be charged with any combination of two counts of the offenses in its category. 

SENTENCING:

When defendants are being sentenced for their crimes, prosecution and defense should know that the prosecution often makes suggested sentences to the judge.  Although the judge is ultimately responsible for implementing a sentence, prosecution and defense should be aware of the following sentencing options:
1.  Determinate Sentencing. “The Determining Sentencing Law places considerable authority in the hands of the trial judge. The judge is required to make sentence choices in most felony cases. These choices include selection of a high, middle, or low term of imprisonment, and imposition of certain sentence enhancements.” Witkin & Epstein, Cal. Criminal Law (3d ed. 2000) Function of Trial Judge in Punishment,§ 3, p.41.  
Generally, the judge is required to impose the middle term of a punishment. However, there are mitigating and aggravating factors that may lower the term or raise the term of the punishment.  For example, if a defendant is guilty of robbery, his or her sentence may be raised to a high term by aggravating factors if he or she has a history of criminal activity, is a threat to society, if the crime was severe, or more.  Mitigating factors may include circumstances such as no prior criminal record, children to look after that may otherwise be given to the state, defendant was a military veteran, and more.  These factors can be circumstances directly related to the crime or factors relating to the defendant’s personal life.  Naturally, the defense is going to want to point out mitigating circumstances and the prosecution is going to want to point out aggravating circumstances.
The judge also performs other important functions in determining the appropriate punishment for convicted criminals:

(a) The judge imposes the sentence for a misdemeanor, and determines the punishment of confinement in the county jail for a fixed period, a fine in a fixed amount, or both fine and confinement.

(b) Where the crime is a felony-misdemeanor, the judge normally determines its nature by a sentence to the state prison or the county jail. 

(c) Where the defendant is convicted of more than one offense, the judge determines whether the sentences shall run concurrently or consecutively.] Witkin & Epstein, Cal. Criminal Law (3d ed. 2000) Function of Trial Judge in Punishment,§ 3, p.41

 Consecutive sentencing is the standard procedure for punishing criminals.  It is when a defendant is convicted of multiple crimes and serves each sentence, one after another. Concurrent sentencing, on the other hand, can drastically reduce a defendant’s sentence by combining partial punishments of multiple crimes.  For example, if a defendant is convicted of one crime where he would serve 4 years in prison and another crime in which he would serve 3 years in prison, the judge may combine portions of the sentence so that the defendant would serve 5 years all together.  Concurrent sentencing is usually used in cases where there are mitigating factors. 

“(d) Except as otherwise provided by law, the judge may grant probation to a convicted defendant and must dismiss the charges after the defendant completes his probationary period. The judge may also impose a fine in conjunction with the probation sentence. 
(e) Except as otherwise provided by law, the judge may change the minimum penalties and eligibility of the defendant for parole, by dismissing a charge of a prior conviction.”

Witkin & Epstein, Cal. Criminal Law (3d ed. 2000) Function of Trial Judge in Punishment,§ 3, p.41.
2. Suspended sentence with or without conditions for a period of time not to exceed the statutory maximum for the offense(s). 


3. Payment of a fine authorized by law. 

4. Time Served. If the defendant has already served time in jail while awaiting trial, the judge may allow the defendant’s sentence to be the time already spent in jail.

THE THREE STRIKES LAW 

Penal Code Section 667 (b)-(i) and Penal Code Section 1170.12
Adoption and Application.
The purpose of the three strikes law is to ensure longer prison sentences and greater punishment for those who commit felonies after having prior serious or violent felony convictions. 

 Application. The three strikes law applies in any case in which the defendant has a qualifying prior felony conviction. 

The law is not an enhancement; rather, it sets up a new sentencing scheme for those to whom it applies. 
A defendant who qualifies for sentencing under both the three strikes law and another sentencing scheme must be sentenced under three strikes. And where a statute so provides, punishment may be imposed under both the three strikes law and another provision. Three strikes law and one strike law are cumulative, not alternative; defendant that has a qualifying prior conviction must be sentenced under and that sentence must be doubled under three strikes law.

SENTENCE WHEN DEFENDANT HAS A SINGLE PRIOR CONVICTION:
 When a defendant has one prior felony conviction, the punishment of a new felony (second strike) is multiplied times two.  For example, if a defendant has a prior felony conviction and is charged with robbery (a felony or second strike) and the sentence for that crime is 6 years, the defendant would be serving 12 years (6 years x 2) for his robbery crime.  Only the base term of a sentence is doubled.  Enhancements are not doubled.  

SENTENCE WHEN DEFENDANT HAS MULTIPLE PRIOR CONVICTIONS:
When a defendant has two or more prior felony convictions, the term for the new felony conviction is an indeterminate life term, with a minimum term calculated as the greater of

 (i) three times the term otherwise provided for each current felony conviction; 

(ii) 25 years; or 

(iii) the determinate term, including enhancements, calculated under P.C. 1170, or any period prescribed by P.C. 190 (murder) or P.C. 3046 (life term). 
The term must be served consecutive to any other term.  In other words, the defendant’s new sentence will not start until he or she completes their current term.
For example: In People v. Ayon (1996) 46 C.A.4th 385, 53 C.R.2d 853, defendant was convicted of seven counts of robbery and two counts of attempted robbery and sentenced to nine consecutive terms of 25 years to life, for a total term of 225 years to life. On appeal, he argued that he should have been sentenced under option (iii) to a term of 48 years to life, because that term was greater than the term under either of the other two options. Held, the trial court correctly computed the sentence under option (ii). The sentencing rules are singularly applied to each current conviction, and, except where a multiple sentencing restriction applies under P.C. 654, each of the current terms must run consecutively. Here, the greatest term for each count is that provided by option (ii)—25 years to life. 

Codes Abbreviated 
-Vehicle Code= VC
-Penal Code=PC
-Labor Code=LC
-Health and Safety=H&S

Classification of Crimes:
Felony= A crime punishable by a prison term of more than one year or in some cases, by death.
Misdemeanor= A crime punishable by no more than one year in jail and/or a fine.
Infractions= A minor violation of the law that is punishable by a fine.
Wobblers= A crime that could be charged as either a felony or misdemeanor, depending on aggravating and mitigating factors.
CRIMINAL CODES
1-1 PC 240 Assault (misdemeanor)
A person is guilty of assault if he or she unlawfully attempts and is able to commit a violent injury on another person. 

It is punishable by:

a) A fine not exceeding $1,000 and/or

b) Jail/imprisonment not exceeding 6 months

1-2 PC 245 Assault with a Deadly Weapon (wobbler)
Subdivision (a) (1): A person is guilty of assault with a deadly weapon is punishable by:

a) A fine not exceeding $10,000 and/or
b) Jail time not exceeding 1 year or imprisonment in a county jail for 2, 3, or 4 years

2-1 PC 422. Criminal Threats (wobbler)
A person is guilty of the following where he or she who willfully threatens to commit a crime which
will result in death or great bodily injury to another person, with
the specific intent that the statement, made  verbally, in writing, or
by means of an electronic communication device, is to be taken as a
threat, even if there is no intent of actually carrying it out,
which, thereby causes that person reasonably to be in sustained fear for his or her own safety or for his or her immediate family's safety.
It is punishable by:
(a) shall be punished by imprisonment in the county jail not to exceed one year, or 
(b) by imprisonment in the state prison.

3-1 PC 261. Rape (felony)
A person is guilty of rape if he or she is not the spouse of the victim and has sexual intercourse with the victim against the their will by means of force, violence, duress, menace, or fear of immediate and unlawful bodily injury.

It is Punishable by:
(a) Imprisonment in the state prison for 3, 6, or 8 years, and
(b) A fine not to exceed seventy dollars ($70) 

3-2 PC 261.5. Rape of a Minor (wobbler) 
A person is guilty of rape of a minor if he or she, who is not the spouse of the victim, has sexual intercourse with a minor (a person under 18 years of age).   For the purposes of this
section, a "minor" is a person under the age of 18 years and an "adult" is a person who is at least 18 years of age.
(a) Any person who engages in an act of unlawful sexual
intercourse with a minor who is not more than three years older or
three years younger than the perpetrator, is guilty of a misdemeanor.
(b) Any person 21 years of age or older who engages in an act of
unlawful sexual intercourse with a minor who is under 16 years of age
is guilty of either a misdemeanor or a felony. 

It is Punishable by:
(a) Imprisonment in a county jail not exceeding one year, or 
(b) Imprisonment in the state prison for 2, 3, or 4 years.

4-1  PC 242 Battery (wobbler)
Subdivision A: 
A person is guilty of battery if he or she willfully and unlawfully uses force or violence upon another person.

It is punishable by:

a) A fine not exceeding $2,000 and/or
b) Jail/imprisonment not exceeding 6 months

4-2 PC 242 Battery (e): 

If the battery is against a spouse or cohabitator (misdemeanor),
It is punishable by:
a) A fine not exceeding $2,000 and/or

b) Jail/imprisonment not exceeding 6 months

c) If probation is granted, if a sentence is suspended, the defendant must participate in and successfully complete a batterer’s treatment program or counseling program designated by the court, for no less than one year.

4-3 PC 242 If the battery inflict great bodily injury (felony),

It is punishable by:

a) A fine not exceeding $2,000 and or/

b) Imprisonment in a county jail not exceeding one year or imprisonment in the state prison for 2, 3, or 4 years.
4-4 PC 243. Battery (Peace Officer) (wobbler)  
If a person commits battery against a peace officer:
It is punishable by:
(a) A battery is punishable by a fine not exceeding two
thousand dollars ($2,000), and/or 
(b) Imprisonment in a county jail not exceeding six months

If the violator knows the victim is a uniform officer, it is punishable by:

(c) A fine not exceeding $2,000 and/or

(d) Imprisonment up to 1 year, 16 months, 2, or 3 years
5-1 PC 69. Obstructing or resisting executive officers in the performance of their duty (Misdemeanor)
 A person is guilty of the following when he or she attempts, by means of any threat or violence,
to deter or prevent an executive officer from performing any duty, or who knowingly resists, by the
use of force or violence, such officer, in the performance of his duty. 
It is punishable:
 (a) A fine not exceeding $10,000 and/or
 (b Imprisonment not exceeding 1 year

6-1  PC 459 Burglary (wobbler)
A person is guilty of burglary if he or she enters any house, apartment, tenement, shop, warehouse, store, mill, barn, outhouse, or other dwelling with intent to commit theft or any felony. If the dwelling is inhabited and designed for inhabitation at the time of the burglary, it is first-degree burglary. Any other form of burglary is second-degree burglary.
It is punishable by:

a) Burglary in the first degree (felony/strike): Imprisonment in the state prison for 2, 4, or 6 year

b) Burglary in the second degree (misdemeanor): Imprisonment in jail or prison not exceeding 1 year

7-1 PC 466 Possession of Burglary Instruments or Tools (misdemeanor):

A person is guilty of possession of burglary tools if he or she possesses a picklock, crow, keybit, crowbar, screwdriver, vise grip pliers, water-pump pliers, slidehammer, slimjim, tension bar, lock pick, or other instrument with felonious intent to break or enter into any building, vehicle, trailer coach… .

It is punishable by:

a) A fine not exceeding $1,000 and/or

b) Imprisonment not exceeding 1 year.

8-1 H&S 11359. Possession with intent to sell (misdemeanor):
A person is guilty of the following when he or she who possesses for sale any marijuana, except as
otherwise provided by law.
It is Punishable by:
(a) A fine of not more than five hundred dollars ($500) and/or
(b) Imprisonment not exceeding 1 year

8-2  H&S 11360. Possession of Marijuana with intent to transport (misdemeanor) 
A person is guilty  of H&S 11360 if he or she gives away, offers to give away, transports, offers to transport, or attempts to transport not more than 28.5 grams of marijuana, other than concentrated cannabis, is guilty of a misdemeanor. 
It is punishable by: 
(a) A fine of not more than one hundred dollars ($100). 
 Transporting any marijuana shall be punished by

(b) Imprisonment in the state prison for a period of 2, 3 or 4 years.

8-3  H&S 11357. Possession of Marijuana  (misdemeanor)
A person is guilty of the following (except as authorized by law), every person who possesses
any concentrated cannabis.
It is Punishable by:
 (a) A fine of not more than five hundred dollars ($500), and/or 

 (b) Imprisonment in the county jail for a period of not more than one year


9-1 PC 470. Forgery (Misdemeanor)
(a) A person is guilty of Forgery if he or she, with the intent to defraud, knowing that he or she has no authority to do so, signs the name of another person. (d) Every person who, with the intent to defraud, falsely makes, alters, forges, or counterfeits, utters, publishes, passes or attempts or offers to pass, as true and genuine, any of the following items.

It is punishable by:
(a) Imprisonment in the state prison for not more than one year.

10-1 PC 529. Criminal Impersonation (Misdemeanor)
 A person is guilty of Criminal Impersonation who falsely personates another in either his private or official capacity, and in such assumed character either:
   1. Becomes bail or surety for any party in any proceeding
whatever, before any court or officer authorized to take such bail or
surety;
   2. Verifies, publishes, acknowledges, or proves, in the name of
another person, any written instrument, with intent that the same may
be recorded, delivered, or used as true; or,
   3. Does any other act whereby, if done by the person falsely
personated, he might, in any event, become liable to any suit or
prosecution, or to pay any sum of money, or to incur any charge,
forfeiture, or penalty, or whereby any benefit might accrue to the
party personating, or to any other person;
   It is Punishable by:
(a) A fine not exceeding ten thousand dollars($10,000),and /or 
(b)Imprisonment in the state prison, or in a county jail not exceeding one year

23-1 PC 211 Robbery
A person is guilty of robbery if he or she feloniously takes personal property from another’s possession in their presence, and against his or her will, accomplished by means of force or fear.
It is punishable by:
(a) Imprisonment for 2, 3, or 5 years

11-1 PC 487 Grand Theft (wobbler)
A person is guilty of grand theft if he or she steals money, labor, real property, or personal property in which the value exceeds $400. If the theft is a firearm, it is automatically grand theft. 
It is punishable by: 

a) If the grand theft involves the theft of a firearm, by imprisonment in the state prison for 16 months, 2, or 3 years.

b) In all other cases, by imprisonment not exceeding 1 year.
11-2 PC 487 (c) Petty Theft (misdemeanor):

A person is guilty of petty theft if he or she (with felonious intent) steals, takes, and carries away property worth less than $100.

It is punishable by

a) A fine not exceeding $1,000 and/or

b) Imprisonment for not more than 1 year

11-3 PC 490.1 Petty Theft Where Value Taken Under $50 (misdemeanor or infraction)
A person is guilty under PC 490.1 if he or she steals personal property in which the value does not exceed $50.
It is punishable by:

a) Either a misdemeanor or infraction provided that the defendant has no other theft-related conviction.

b) If the defendant is charged with an infraction, he or she will be punished with a fine not exceeding $250.

12-1 PC 496 Receiving Stolen Property (misdemeanor)
A person is guilty of receiving stolen property if he or she buys or receives any stolen property that has been obtained in any manner constituting theft or extortion, knowing the property to be stolen or obtained, who conceals, sells, withholds, or aids in concealing, selling, or withholding. 

It is punishable by:

a) Imprisonment not exceeding 1 year.

b) Any person who has been injured by a violation of PC 496 may bring action for 3 times the amount of actual damages, and if any, reasonable attorney’s fees. 


13-1 PC 664.Attempted  Murder (felony)
A person is guilty when he or she attempts to commit any crime, but fails, or
is prevented or intercepted in its perpetration, shall be punished
where no provision is made by law for the punishment of those
Attempts.
It is Punishable by:
(a) Imprisonment in the state prison for life with the possibility of parole. 
(b) If the crime attempted which the maximum sentence is life imprisonment or death, the person guilty of the attempt shall be punished by imprisonment in the state prison for 5, 7, or 9 years.

14-1 PC 191.5.  Gross Vehicular Manslaughter with Intoxication (felony)
A person is guilty of Gross vehicular manslaughter while intoxicated if he or she unlawfully kills a person without malice aforethought, while driving intoxicated, and the killing was the proximate result of the commission of the unlawful act, and with gross negligence, or the proximate result of the commission of a lawful act that might produce death with gross negligence.

Vehicular manslaughter is the same as gross vehicular manslaughter, only there is no gross negligence involved.
It is Punishable by:
(a)Gross Vehicular Manslaughter while intoxicated:  Imprisonment in the state prison for 4, 6, or 10 years.
(b) Vehicular manslaughter while intoxicated: Imprisonment in a county jail for not more than one year or by imprisonment in the state prison for 16 months or 2 or 4 years.

15-1 VC 23154 Driving under the Influence (Repeat Offender) (wobbler)
A person is guilty of being a repeat offender of a DUI if her or she is on probation for a
violation of Section 23152 or 23153( driving under the influence of alcohol and/or drugs) to operate a motor vehicle at any time with a blood-alcohol concentration of 0.01 percent or greater, as measured by a preliminary alcohol screening test or other chemical test.
It is punishable by:
(a) Suspension or revocation of the person's privilege to operate a motor vehicle for a period of 1 year to 3 years.

16-1 VC 22348. Speeding Violation (Infraction)
A person is guilty of a speeding violation if he or she drives a vehicle upon a highway with a speed limit established pursuant at a speed greater than that speed limit.
It is Punishable by:
(a)(1) Upon a first conviction of a violation of this subdivision, by
a fine of not to exceed five hundred dollars ($500).  
(b) The court may also suspend the privilege of the person to operate a motor vehicle for a period not to exceed 30 days

17-1 VC 23103. Reckless Driving (misdemeanor) 
A person who drives a vehicle upon a highway in willful or wanton disregard for the safety of persons or property is guilty of reckless driving.
 It is Punishable by:
(a)  Imprisonment in a county jail for not less than five days, nor more than 90 days, and/or
(b) A fine of not less than one hundred forty-five dollars ($145) nor more than one thousand dollars($1,000.
18-1 VC 23152. Driving under the Influence (misdemeanor)
It is unlawful for any person who is under the influence of any alcoholic beverage or drug, or under the combined influence of any alcoholic beverage and drug, to drive a vehicle.
It is unlawful for any person who has 0.08 percent or more, by
weight, of alcohol in his or her blood to drive a vehicle.
It is Punishable by:
(a) A person is guilty of a misdemeanor and shall be punished upon conviction by a fine of not more than one thousand dollars ($1,000) and/or

19-1 VC 22107. Signal Change (Infraction) 
A person is guilty of a signal change infraction if he or she turns a vehicle from a direct course, right or left, upon a roadway until such movement can be made with reasonable safety and then only after the giving of an appropriate signal in the manner provided in the event any other vehicle may be affected by the movement.
It is punishable by: 
(a) An amount of a fine less than 1,000.
20-1 PC 387 Corporations;… serious concealed dangers (felony)

A person is guilty of PC 387 if he or she or corporation (1) has actual knowledge of a serious concealed danger that is subject to the regulatory authority of an appropriate agency and is associated with that product or a component of that product or business practice. (2) Knowingly fails during the period ending 15 days after the actual knowledge is acquired, or if there is imminent risk of great bodily harm or death, immediately, to do both of the following:
(A) Inform the Division of Occupational Safety and Health in the Department of Industrial Relations in writing, unless the corporation has actual knowledge that the division has been so informed.

(B) Warn its affected employees in writing, unless the corporation has actual knowledge that the employees have been so warned.
It is punishable by:

(a) A fine not exceeding ($1,000,000) (if a corporation); and/or

(b) Imprisonment for 16 months, 2, or 3 years


H&S 41700 Non vehicular Air Pollution Control; Prohibited acts
A person is guilty of H&S 41700 if he, she, or a corporation discharges any air contaminants or other material, which causes injury, detriment, nuisance, or annoyance to any considerable number of people or to the public.  The violator is also guilty if they endanger the comfort, repose, health, or safety of any such persons or the public, or if it has a natural tendency to cause injury or damage to business or property.

21-1 H&S 42400 Negligent Emission of Air Contaminants Subsection A (misdemeanor) 
Any person who violates any part of 41700 is guilty of a misdemeanor

It is punishable by:
(a) A fine not exceeding $1,000 and/or
(b) Imprisonment for not more than 6 months

OR 
21-2 H&S 42400 Subsection C
If the violator causes actual injury* to a considerable number of persons or public in violation of H&S 41700 it is punishable by:

(c) A fine not exceeding $25,000 and/or

(d) Imprisonment not exceeding 9 months, AND
*Actual Injury means any physical injury that requires medical treatment involving more than one physical examination.

21-3 H&S 42400.1 Violations causing injury or death:
If the violation causes death or great bodily injury to a person it is punishable by:

(e) A fine not exceeding $100,000 and/or

(f) Imprisonment not exceeding one year
22-1 H&S 42400.2 Knowledge of  emission causing great bodily injury and failure to act

 If an owner or operator causes great bodily injury and knew of the emission and failed to take corrective action within a reasonable time will be punished by:

(g) A fine not exceeding $250,000 and/or
(h) Imprisonment in a county jail for not more than 1 year.
24-1 H&S 42400.3 Willfully and intentionally, with reckless disregard for risk of great bodily injury or death

If a person willfully and intentionally, or with reckless disregard for emission of air contaminant causes the risk of great bodily injury or death, the offense is punishable by:

(i) A fine not exceeding $250,000 and/or 
(j) Imprisonment in a county jail for not more than 1 year;

 If the defendant is a corporation, the maximum fine is $500,000.
Where the conduct causes great bodily injury or death,

(m) A fine not exceeding $250,000 and a civil penalty of $250,000 and/or

(n) Imprisonment for 1 year, 16 months, 2, or 3 years

If the defendant is a corporation, the maximum fine is $1,000,000.
***Each day on which a violation of these provisions (21-1 through 21-5) occurs constitutes a separate offense. ***
**Circumstances considered in determining amount of fine: In determining the amount of the fine to impose pursuant to Health & Saf.C. 42400 et seq., all relevant circumstances must be considered, including the following: (a) the extent of harm caused by the violation; (b) the nature and persistence of the violation; (c) the length of time over which the violation occurs; (d) the frequency of past violations; (e) the record of maintenance; (f) the unproven or innovative nature of the control equipment; (g) any action taken to mitigate the violation, including the nature, extent, and time of response of any cleanup and construction undertaken; (h) the financial burden on the defendant; and (i) any other circumstances the court deems relevant.** 
25-1 LC  6300 California Occupational Safety and Health Act

Under the Act, every employer has a general duty to furnish a safe and healthful place of employment, to furnish and use safety devices, and to adopt safe practices and procedures. 
The following acts by an employer, officer, manager, or supervisor are misdemeanors: 

(a) Knowingly or negligently violating a standard, order, or provision of the Act is punishable by:

(1) A fine not more than $5,000 and/or
(2) Imprisonment for not more than 6 months 

 (b) Repeatedly violating a standard, which creates a “real and apparent hazard” to employees is punishable by 
(3)A fine not more than $150,000 and/or
(4)Imprisonment no longer than 1 year
 (c) Failing or refusing to comply, after notice and expiration of any abatement period, with a standard, etc., thus creating a “real and apparent hazard” to employees is punishable by 
(5)A fine not more than $150,000 and/or 
(6)Imprisonment no longer than 1 year
(d) Knowingly inducing, directly or indirectly, another to do any of these acts is punishable by

(7) A fine not more than $150,000 and/or 
(8) Imprisonment no longer than 1 year
 In determining the amount of the fine under any of these provisions, the court must consider all the relevant circumstances, including the nature, circumstance, extent, and gravity of the violation, any prior history of violations by the defendant, the defendant's ability to pay, and other matters that the court determines are required by the interests of justice.[image: image1.png]



