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I. Introduction


The unrestrained exercise of executive power in wartime has grave consequences for the health and integrity of a society that values civil liberties and certain fundamental operational principles, such as the Separation of Powers—even if such power is used to protect American citizens from threats to national security.  As then-Chief Justice William H. Rehnquist stated, between civil liberties and protection there must be a “proper balance.”
  The tension between protecting individual freedoms and promoting national security is reflected in various Supreme Court cases, including Hirabayashi v. US, 828 F.2d 591 (1987), and Korematsu v. US, 323 U.S. 214 (1944). These decisions demonstrate the Court’s acceptance of unusual measures being taken by the government with little protection afforded for the affected individuals.  
This paper will examine the importance of Hamdan v. Rumsfeld, a case pending before the Supreme Court that may further define the constitutional limits of the president’s wartime authority and address the application of international law in domestic courts.  This paper will focus on the criticisms of the executive’s order for the creation of military tribunals, which many argue are unconstitutional in both their formation and procedure as applied to enemy combatants.

II. Background and Historical Context

The constitutional breadth of executive power in wartime is a divisive issue.  The limits of executive power have been raised in the past in cases including Hirabayashi v. US, 828 F.2d 591 (1987), Korematsu v. US, 323 U.S. 214 (1944), and Hamdan v. Rumsfeld, 415 F.3d 33 (2005).  The former two cases dealt with the restriction of civil liberties in the aftermath of World War II.
  Following the attack on Pearl Harbor during World War II, President Roosevelt issued Executive Order 9066, which provided the basis for subsequent orders enabling General DeWitt to impose curfews and order the mass relocation to interment camps of individuals of Japanese ancestry, respectively.
  Order 34 premised that “the successful prosecution of the war requires every possible protection against espionage and against sabotage to national-defense material, national-defense premises, and national-defense utilities.”
  
Gordon Hirabayashi challenged the curfew order as an unconstitutional delegation of power.  He maintained that the curfew order exceeded the powers of Congress, the military, and the President.  He also contended that application of the curfew solely to those citizens of Japanese ancestry amounted to racial discrimination.
  The Court upheld the curfew order as “an exercise of the power of the government to take steps necessary to prevent espionage and sabotage in an area threatened by Japanese attack.”  
Following the Hirabayashi case, the Supreme Court reviewed Korematsu v. US, which dealt with the internment of over 100,000 individuals of Japanese ancestry.
  Although an estimated sixty percent of the displaced individuals were American citizens, none were afforded an opportunity for a hearing.
  Fred Korematsu defied the order by refusing to leave a designated area that was prohibited to Japanese.
  Korematsu was convicted in federal court and sentenced to five years probation and transported to an internment camp.
  The American Civil Liberties Union and the Japanese American Citizens League represented Korematsu before the Supreme Court.
 The government contended that the internment was justified on national security grounds.  It characterized the internment as a “military necessity.”
  The government also maintained that it was not feasible to hold hearings to determine who was and who was not loyal to the United States.
  Korematsu’s lawyers argued that the there was no military necessity for the relocation and internment of the Japanese without a trial.  

The Supreme Court upheld the conviction of Korematsu in a six-to-three vote.
  The majority refrained from ruling on the constitutionality of the internment camps and rather focused on the issue of Korematsu’s refusal to leave a prohibited area.  Justice Hugo Black for the Court stated, “Korematsu was not excluded from the Military Area because of hostility to him or his race.  He was excluded because we are at war with the Japanese Empire, because the properly constituted military authorities feared an invasion of our West Coast and felt constrained to take proper security measures, because they decided that the military urgency of the situation demanded that all citizens of Japanese ancestry be segregated from the West Coast temporarily, and finally, because Congress, reposing its confidence in this time of war in our military leaders--as inevitably it must-- determined that they should have the power to do just this.”
  

Many today feel the Korematsu was wrongly decided and blatantly unconstitutional in that it discriminated against individuals on the basis of race and amounted to an abuse of executive power.  A prominent civil rights attorney characterized Korematsu as “a blemish on our nation’s history.”  Criticisms today echo those sentiments found in the dissents of Justice Robert Jackson and Justice Frank Murphy.  Justice Murphy admonished, “Such exclusion goes over 'the very brink of constitutional power' and falls into the ugly abyss of racism.”
  He went on to express strong reservations about the fact that one individual, General DeWitt, had such expansive powers, as reflected in the deference paid to his military judgments: “so the Court, having no real evidence before it, has no choice but to accept General DeWitt's own unsworn, self-serving statement, untested by any cross-examination, that what he did was reasonable.  And thus it will always be when courts try to look into the reasonableness of a military order.”  He further criticized the impervious nature of the military decision which he stated was not conducive to judicial review: 

In the very nature of things military decisions are not susceptible of intelligent judicial appraisal.  They do not pretend to rest on evidence, but are made on information that often would not be admissible and on assumptions that could not be proved. Information in support of an order could not be disclosed to courts without danger that it would reach the enemy. Neither can courts act on communications made in confidence. Hence courts can never have any real alternative to accepting the mere declaration of the authority that issued the order that it was reasonably necessary from a military viewpoint…
 

This statement reflects Justice Murphy fear that such expansive and largely unchecked as General DeWitt’s orders could have tremendous impact without properly being challenged.  Justice Murphy further stated, “Of course the existence of a military power resting on force, so vagrant, so centralized, so necessarily heedless of the individual, is an inherent threat to liberty.”
  The observations of Justice Murphy are significant in that they reflect the dangers of expansive powers concentrated in the hands of few.

III. Hamdan v. Rumsfeld: Analysis


Hamdan v. Rumsfeld is similar to Korematsu in that it involves concerns regarding national security, executive power, and the rights of those accused of being a threat to America.  Similar to Korematsu, there is a fear that power concentrated in the hands of the executive can be used in an unrestrained and discriminatory manner at the expense of valued constitutional protections and the rights of the targeted communities.   

Following September 11th, 2001, in the Authorization for Use of Military Force (hereinafter AUMF) Congress authorized the President to:

 use all necessary and appropriate force against those nations, organizations, or persons he determines planned, authorized, committed, or aided the terrorist attacks that occurred on September 11, 2001, or harbored such organizations or persons, in order to prevent any future acts of international terrorism against the United States by such nations, organizations or persons, in order to prevent any future acts of international terrorism against the United States by such nations, organizations or persons
  


Salim Hamdan was captured in Afghanistan in August 2001 and transported to Guantanomo Bay Naval Base in Cuba.
  In July 2003, the President determined “that there is reason to believe that Hamdan was a member of al Qaeda or was otherwise involved in terrorism directed against the United States.”
  Hamdan was accused of being a personal driver and bodyguard for Osama Bin Laden.  He has been charged with conspiracy to attack civilians, murder and destruction of property, and terrorism.  


Hamdan is to be tried by a military commission which was created pursuant to an executive order of President Bush (hereinafter “The Order”).  The Order stated that any person subject to it, including members of al Qaeda, “shall, when tried, be tried by a military commission for any and all offenses triable by a military commission that such individual is alleged to have committed.”  
The Order establishing the military tribunals states the following:

1. Military tribunals shall have exclusive jurisdiction with respect to offenses by the individual; and 

2. the individual shall not be privileged to seek any remedy or maintain any proceeding, directly or indirectly, or to have any such remedy or proceeding sought on the individual’s behalf, in (i) any court of the United States, or any State thereof, (ii) any court of any foreign nation, or (iii) any international tribunal.

The Order covers anyone who there is reason to believe

(i) is a was a member of the organization known as al Qaida

(ii) has engaged in, aided or abetted, or conspired to commit, acts of international terrorism, or acts in preparation therefore, that have caused, threaten to cause, or have as their aim to cause, injury to or adverse effects on the United States, its citizens, national security, foreign policy, or economy, or 

has knowingly harbored one or more individual described [in the first two categories above].   


The  authority to issue executive orders, which have been issued since 1789, was challenged in 1952, in the Supreme Court case of Youngstown Sheet and Tube Company v. Sawyer, 72 S.Ct 1075 (1952), In that case, the Court addressed the issue of whether President Truman’s executive order permitting the Secretary of Commerce to seize and operate national steel mills was constitutional.  President Truman contended that the order was authorized through the "aggregate" constitutional powers vested in the presidency.
  These included a specific claim that a massive steel strike would threaten national security and that this allowed the president to take over the mills under his authority as Commander in Chief established by Article II of the U.S. Constitution.  The Supreme Court rejected the President’s position and held that the order was an unconstitutional infringement upon Congress' law-making authority.  The court laid out the rule for executive orders: An executive order must have either direct statutory or constitutional authority.
  Since Youngstown, executive orders carefully lay out the authority on which they are based.  President Bush based his authority for The Order on the President’s authority as Commander in Chief of the Armed Forces, Articles I and II of the United States Constitution, Congress’s joint resolution authorizing the use of force (AUMF), 10 USC 821 and 10 USC 836.
  


In November 2004, the district court held that a military commission could not try Hamdan unless a competent tribunal determined that he was not a prisoner of war under the 1949 Geneva Convention governing the treatment of prisoners.
  Thus, the court halted the Secretary of Defense from subjecting Hamdan to further military commission proceedings.  The Bush administration appealed the ruling that enjoined the commission proceedings.  Shortly thereafter the Combatant Status Review Tribunal determined that Hamdan was an enemy combatant.  

In his appeal, Hamdan contends that the President violated the separation of powers inherent in the Constitution when he established military commissions.  He argues that while Article I Section 8 of the Constitution provides Congress with the power “to constitute Tribunals inferior to the Supreme Court,” the President has no inherent authority to do so under Article II.  Relying on Ex Parte Quirin, Yamashita, among others, the appellate court found that Congress had authorized the military commission through the adoption of the joint resolution and the two statutes.
  The court further held that the Geneva Conventions of 1949 did not apply to enemy combatants.
  
A great deal of debate ensued as to whether the Supreme Court should grant certiorari in the case.  Certiorari was finally granted on November 7, 2005.  The issues before the Supreme Court include whether the military commissions established by the President to try petitioner and others similarly situated for alleged war crimes in the “war on terror” are duly authorized under Congress's Authorization for the Use of Military Force (AUMF); the Uniform Code of Military Justice (UCMJ); or the inherent powers of the President, and whether petitioner (Hamdan) and others similarly situated can obtain judicial enforcement from an Article III court of rights protected under the 1949 Geneva Convention in an action for a writ of habeas corpus challenging the legality of their detention by the Executive branch.
  
The Hamdan case is of importance because of several contentious aspects of the appellate court’s decision, and because the outcome may further define the proper constitutional scope of executive power in wartime.  

There have been several criticisms of the military order establishing the military tribunals being used to try terrorists.  Legal scholars question not only the content of The Order itself but also the authority with which it was promulgated.  For example, over 450 law professors have signed a statement to reject the President’s creation of military commissions to try unlawful combatants.  The statement expresses the belief that this particular Presidential action undermines the Separation of Powers principle, fails to comport with constitutional and international standards of due process and violates the United States’ treaty obligations.
  


As Professor Neal Katyal of Georgetown University Law Center and Professor Laurence Tribe of Harvard University Law School point out in their amicus curiae brief, the President’s Order is dangerously vague as it lacks any mens rea requirement so that even individuals who unknowingly aided a terrorist group could potentially be vulnerable to The Order.
  They offer the examples of an individual unwittingly donating to a charity or lending a car to a terrorist being susceptible to the expansive language of The Order.
  They further opine that “all it takes is the President’s unilateral written statement that he “has reason to believe” either that a particular non-citizen has some point committed, or aided and abetted, what the President deems an act of “international terrorism,” or that a person at any point was a member of a named terrorist organization.”
  These sentiments are comparable to those made by Justice Murphy in Korematsu when he expressed doubts about the power of one individual to possess enormous discretion in cases where fundamental civil liberties were at stake.   

The implications of these military commissions for the accused are significant.  As prominent attorney Owen Bonheimer states, “Mr. Hamdan will be tried in a system where the Executive Branch has written all of the rules for trial, picked judges who sit at the trial and on review, and defined both the crimes for which one can be convicted and the punishments one can face.”
  Bonheimer refers to the 2004 case of Crawford v. Washington (2004) [include the cite] in which Justice Antonin Scalia, writing for the majority, held that the right of the accused to confront evidence against him lies at the core of a civilized adversary process. Bonheimer goes on to state “the law governing the use of classified evidence against accused terrorists in U.S. courts ensures that the accused can see the version of the evidence that is shown to the finder of fact. By not ensuring the same right before the Guantanamo Commission, the United States takes the unprecedented step of permitting state secrets to be used as a sword against the accused. There is nothing about our current fears of terrorism that justifies this.”
  
This single statement sums up many of the criticisms of the military tribunals as applied to enemy combatants.   An individual who is tried before the tribunals is not, according to these legal commentators, afforded the same procedural protections as one tried in an ordinary court.  For example, the accused is not entitled to be present at the proceedings against him and to confront witnesses and there is the possibility that secret evidence not made available to the accused or to his attorneys will be introduced against the accused.
  There is also concern over the fact that the judges in the military commissions are military colonels who could potentially be influenced by superior military officials who they rely upon for promotions.  
Furthermore, the use of the military tribunals is troubling as there is a lack of independent review of the commission's decisions.  Colonel Will Gunn (U.S. Air Force, Retired), Former Chief Defense Counsel, Office of Military Commissions warns “the lack independent judicial review of military commission proceedings reduces the chances of internal corrections if Mr. Hamdan’s commission continues.  Instead of having an independent appeal in front of civilian appellate judges confirmed by the U.S.Senate (in the Court of Appeals for the Armed Forces), like US soldiers appearing before courts martial, commission results are reviewed by a panel appointed by the Secretary of Defense.
 In contrast, in court martials under the Uniform Code of Military Justice, a panel of at least five is required for trying serious crimes short of capital murder.  

Professor Michael Dorf of Columbia Law School goes on to point out the following conundrum: “The justification for the denial of these safeguards is that by violating the laws of war they have sacrificed the right to those safeguards. Yet the ostensible point of the proceedings before the military commission is to determine that very threshold question: whether the detainee has in fact violated the laws of war.”
  

Another major criticism of the use of military tribunals to try unlawful combatants is that the President overstepped his bounds in creating the tribunals and thus violated the principle of Separation of Powers.  Some scholars contend that absent a formal congressional declaration of war, the president cannot exercise his Commander in Chief authority.  Consequently, under the Youngstown test, Bush's executive order is unconstitutional.  Katyal and Tribe, for example, point to the fact that the President created the military tribunals without notice to Congress or to public.  Other amici make the argument that the President’s position as Commander and Chief does not include the power to create military commissions to try enemy combatants for violations of the laws of war outside the theatre of war without the authorization of Congress.
  It is contended that by establishing the military tribunals to try the combatants, the President is usurping power from the judiciary: “It seeks to unite in the Executive the powers of the grand jury, prosecutor, defense lawyer, judge, jury, appeals panel, sentencing authority, and, in some cases, executioner.”
  They suggest this fusion of powers may only be practiced with the consent of Congress which is lacking in this case.  
Katyal and Tribe argue that the resolution passed by Congress for which the President relies on for authority to create the tribunals only permits the use of force, applies only to those involved somehow in the September 11th attacks, and extends only to the prevention of future acts of terrorism against the United States…”
 [where is the beginning of this quote] They discuss the present case in terms of the principles established in Ex Parte Milligan, 71 U.S. 2 (1866) and Ex Parte Quirin, 317 U.S. 1 (1942) and suggest that the military order at present fails to comport with these principles.   
In Ex Parte Milligan, the court held that congressional authorization is a prerequisite for the creation of military tribunals.
  The importance of congressional authorization was reiterated later in Youngstown discussed above.  Here, there was no express authorization for the creation of the military tribunals.  They contrast the present case with Quirin in which the Supreme Court upheld the establishment of military tribunals to try German saboteurs in the U.S following World War II to illustrate the lack of Congressional authorization in this case.   
In Quirin, Congress had clearly declared war and expressed its full support of the war.
  Authorization for the creation of tribunals in Quirin was further bolstered by the fact that several pieces of legislation explicitly conferred power on the President to create tribunals.  In this case, however, there was neither an express declaration of war by Congress nor legislation remotely as clear authorizing the creation of tribunals.
  They go on to quote Representative [first name] Conyers: “by not declaring war, the resolution preserves our precious civil liberties” and that this is important because declarations of war trigger broad statutes that not only criminalize interference with troops and recruitment but also authorize the President to apprehend “alien enemies.”      


Still others are concerned with the decision not to apply the Geneva Conventions when trying enemy combatants.”  [where is the beginning of this quote] Legal commentators find the argument that the Geneva Conventions do not apply to Hamdan as one of the most worrisome aspects of the case.  Bonheimer warns that there are significant dangers in refusing to apply the Geneva Conventions: “the setting aside of the Geneva Conventions in the military commission process, threatens our troops, our interests, and our way of life.”
  He maintains that Geneva Conventions Article 3 requires that the United States not try persons captured on the battlefield without affording them “all the judicial guarantees which are recognized as indispensable by civilized peoples.”
  
John Hutson and Deborah Pearlstein also warn of the dangers of disregarding the Geneva Conventions.  They write, “this argument implies that any Executive officer, anywhere in the world, has the power to say the same when our own troops are captured. If our President can strip someone of Geneva Convention protections at any moment, so can any leader of any other country.”
  It is argued that the very purpose of The Geneva Conventions was to prevent political interference and to secure the idea that “the law in war is as independent of political interference as is the law in peace.”
  Hutson and Pearlstein also suggest that the US’s actions could jeopardize the lives of American soldiers by undermining the principle of reciprocity.  They refer to the fact that former prisoners of war have filed briefs supporting rights for enemy combatants because they realize the value of reciprocity and what it means for U.S. troops.  They point to the statement of former U.S. Ambassador to Vietnam (and former prisoner of war) Pete Peterson explained in a brief to the Court in 2003, quoting Senator John McCain: “I am certain we all would have been a lot worse off if there had not been the Geneva Conventions around which an international consensus formed about some very basic standards of decency that should apply even amid the cruel excesses of war.” 
 Senator’s McCain’s statements reflect the idea in that in order to ensure the safety of US troops abroad in the future, it is imperative that the U.S. afford basic rights to those accused in this country.

IV. Concluding Remarks 

Korematsu and Hamdan are important cases in that they raise issues regarding the constitutional limits of executive power during times of war.  They illustrate the broad use of executive power and the severe consequences the exercise of this power can have on individual liberty.  It is important to consider these powers as they can have a tremendous impact on our understanding of the government’s authority to protect its citizens within the bounds of the Constitution.  The criticisms made of President’s Bush’s Order are compelling in that they point out the weaknesses in affording the President unrestricted unilateral decision making power.  It also suggests the importance of the United States in affording basic rights to individuals in order to ensure that U.S. citizens abroad will be afforded these same protections and to uphold the fundamental principles embodied in our unyielding Constitution
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