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Summary Course Description

In this course, we will examine some of the rapidly expanding legal issues involving sexual and gender identity.  Substantive issues to be covered include the recent decriminalization of sodomy, the recognition of lesbian and gay relationships, including marriage and domestic partnerships; employment discrimination and sexual harassment; gender identity issues; and the establishment and limitation of rights of expression, association, citizenship, and political representation.  To frame this exploration, we will use sexuality and gender theory to examine the law's changing regulation of these fundamentally diverse and fluid communities.

Logistics

Mondays and Wednesdays 9:30 a.m. to 10:45 a.m.

Office Hours – Immediately after class, from 2-3 p.m. on Tuesdays, and by appointment.
Contact Information: Preston 317, (914) 422-4663, Rosenblum@law.pace.edu
Assistant: Charissa Gonzalez, Preston 312, (914) 422 4259, CGonzalez@law.pace.edu
Course Requirements

Students will be expected to:

· read, compare, and contrast the ideas and arguments in the assigned materials.

· participate in class, which will count for 15% of the grade.  I will grade you after each class based on your participation, so thoughtful participation is essential.  If you have not prepared for a particular class, please let me know at the beginning of class so that I do not to call on you.  Repeated absences or non-participation will be weighed against your grade.  Notify me by email of any planned absence.

· write three reaction papers (under 2 pages each, single spaced) discussing the readings, worth a total of 15% of the grade.  A sign-up sheet will be distributed during the first class.  

Grading Policy

Your final grade in this 3-credit course will have three components: a final examination OR research paper satisfying the Upper-Level Writing Requirement, reaction papers, and class participation:

Final Examination

70% of your final grade will be based on an anonymous open-book, 24-hour take-home final examination with a strict page limit of 8 pages.  Please note the truncated exam period for this course: the examination may be picked up from noon on May 8, 2006 until the Registar’s closing on May 11th.  Although you may consult any written materials during the exam (including the casebook, class notes, supplemental materials, study aides, statutes, law review articles and treatises), you will not be permitted to collaborate or confer with or seek any sort of assistance from anyone else, fellow students or otherwise.  Your work on the final examination must be entirely your own.

Scholarly Research Paper Satisfying the Upper-Level Writing Requirement (ULWR)

Under this option, 70% of your final grade will be based on a scholarly research paper (i.e., rigorously analyzed, and not just comprised of factual description or recitation) prepared solely by you.  The paper must be 25 typed pages in length (12 point, standard font), double-spaced, containing significant legal research and analysis and ample citation to legal (Primary and secondary source) authority.  To satisfy the ULWR, you must meet the following requirements and deadlines:


For ULWR credit, you must follow the following schedule: 



February 6: Submit a one- or two-paragraph proposal for topic for my comment



February 13: Pending approval of topic, submit ULWR form for my signature



February 27: Submit detailed outline for my comment



March 27: Submit penultimate draft for my comment



April 24: Submit final paper

Primary Textbook & Supplement:  

W. Eskridge and N. Hunter, Sexuality, Gender, and the Law (hereinafter “E&H”) Supplemental reading, which is indicated by an asterix, will be available throughout the semester either by email or in handout packets.  Pay careful attention to notes to skim or skip particular readings so that you do not concentrate on readings that will not be discussed or will be discussed briefly.

	January 18:
	Introductory Material

	
	Due Process and Equal Protection Primer

What are the appropriate parameters for state regulation of sexuality?  Preface on Constitutional Rights (E&H xlix-lxiv).



	January 23:
	Theories of Gender & Sexuality

	
	

	
	E&H 520

Feminist Theories, E&H 545-564

	January 25:
	Theories of Sexuality, Continued

Critical Race Theory Issues, focus on Crenshaw, Mapping the Margins, and Notes, E&H 564-574.

Postmodern Theory, E&H 584-593.

Butler, Gender Trouble, E&H 598-600.

Franke, E&H 202 (skip Note).



	January 30:
	Privacy and Sodomy I: History to Hardwick

	
	

	
	Background Reading on the Development of Privacy Doctrine 
Introduction (E&H 3-10)

Griswold v. Connecticut (E&H 13-19)

Stanley v. Georgia (E&H 23-24)

Eisenstadt v. Baird (E&H 24-30)

Roe v. Wade (E&H 31-35)



	February 1:
	Class Cancelled – Attend February 27 Evening Program Instead

	February 6:
	Privacy and Sodomy II

Sodomy Materials and Decisions

Sodomy Laws from the Colonial Period *

Notes (E&H 44-48)

People v. Onofre (E&H 49-52)

Bowers v. Hardwick and Notes (E&H 52-63)

Commentary (E&H 63-74).

Courting Justice* (skim for internal court politics of Hardwick)

	February 8:
	Privacy and Sodomy III: Beyond Hardwick to Lawrence

	
	Sodomy Laws, 2003 (E&H 76-78)

Lawrence and Garner v. Texas and Notes, E&H 78-98

	February 13:
	Evans v. Romer

	
	Lawrence and Garner v. Texas, E&H 274-283.

Notes on Suspect Classification (E&H 227-230)

Evans v. Romer and Notes (E&H 259-273)

Excerpt from Courting Justice*

	
	

	February 15:
	Armed Services:

Exclusion of Women from Combat and “Don’t Ask, Don’t Tell”

CB pp. 676-690 top, 713-723, 729-737



	February 27:
	Armed Services: FAIR case

Reading TBA



	February 27:

Evening
	Evening of Feb. 27: Attend CLE Panel on FAIR case MANDATORY Attendance in lieu of class of February 1 

 

	March 1:
	Marriage I

Loving v. Virginia and Notes (E&H 165-76)

Turner v. Safley (1070-71)

Early Developments: Braschi v. Stahl, 

In re. Guardianship of Sharon Kowalski (E&H 1042-45)

Notes, (E&H 1046-48).

Marriage Litigation: First Wave (E&H 1063-1069, 299-304)

Courting Justice* (261-270)


	March 6:
	Marriage II

Second Wave Marriage Litigation (E&H 1069-1081)
Baker and Harrigan v. Vermont (E&H 283-297)
Goodridge v. Department of Public Health
DOMA and Notes (E&H 1093-97).



	March 8:


	Marriage III:  Transgender and Comparative Issues 

M.T. v. J.T., In re Ladrach, Littleton v. Prange, Notes (E&H 1461-74)

Notes, (E&H 1477-78)

Estate of Gardiner (1083-86).

Coombs, Sexual Dis-Orientation*



	March 13:
	Marriage IV:  Slippery Slope Arguments, Critiques of Marriage, Substitutes for Marriage

Incest & Polygamy, (E&H 1093-1095, 1105-1110)

Intracommunity Debate over Marriage, (1097-1105).

Wolfson, Crossing the Threshold*



	March 15:
	Marriage V: Civil Unions and Comparative Perspectives

 Canada M v. H and Notes (E& H 111-12).

Vermont Civil Union Statute (E&H 1081-83).

European Partnership Laws, Menu of Partnership Options, (E&H 1122-38).



	
	

	March 20:
	 Employment Discrimination I

Case, Disaggregating… (E&H 828)

Franke, Disaggregation …, (E&H 202, 1461-62)

Notes and Caselaw (E&H 758-64, 865-878) 

Shahar v. Bowers (E&H 787-99)



	March 22: 
	Employment Discrimination II

Sexual Harassment Summary (E&H 840-42)

Oncale v. Sandowner Offshore Services, Medina Rene v. MGM (E&H 853-864)

Kenji Yoshino, Covering*



	March 27:

March 29:
	First Amendment I:  Outing, Association & Political Speech I

 E&H 334-351

First Amendment 11: Outing, Association & Political Speech II

E&H 383-414

	April 3:
	First Amendment III

E&H 361-364, 366-369

Immigration & Asylum

Historical Note: U.S. Exclusion of Homosexuals

Boutellier and Notes (E&H 1360-64)

 Excerpt from Courting Justice

 Asylum in the United States (E&H 1368-80)

Transgender Issues I

 Cross-Dressing Statutes History, (E&H 1423-32).

Ulane v. Eastern Airlines, Notes (E&H 204-10).

Goins v. West Group and Notes (E&H 1497-1504).

Farmer v. Brennan*

Maggert v. Hanks (E&H 1437-40).

U.S. and European Anti-Discrimination Statutes*

 Cruz, Disestablishing Sex and Gender*



	April 5: 

April 17:
	

	April 19:


	Transgender Issues II & III

Reading TBA

	April 24:


	Sexuality in the Global Context I – Theoretical Concerns
Regulation of Sexuality Outside the U.S.

Leti Volpp, Feminism Versus Multiculturalism (E&H 1410-12)

 Sonia Katyal, Exporting Identity*


	April 26:
	Sexuality in the Global Context II – Comparative Perspectives

	
	

	April 26:
	4p.m.-5:15p.m. – Guest Lecture – Stefano Fabeni, Global Rights.

Sexuality in the Global Context III - Europe

Revisit material from E&H: Marriage in Europe



	May 1:

May 3:

May 4, 8-11:
	Revisiting Theory – Re-read from 1.23 and 1.25 

Conclusion and Recent Developments - Final Exam Review

Pick up and take 24-hour Final Exam
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