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State Action  required in any constitutional challenge





      Dred Scott – slave brought back and forth over Mason Dixen Line





Purposeful Discrimination


1.discriminated on face


2. administered in a discriminatory way


3. enacted w/purpose of discriminating





Facially Neutral


(race)





Facially Discriminatory








Civil Rights Cases (1883)


Constitutionality of the 1871 Civil Rights Act.  Congress has the authority to respond to state action. STATE ACTION – does not operate on private conduct. SA Required except 13th Amendment





Shelly v. Kramer (1948)


Judicial/State enforcement of the racially restrictive covenant        would constitute state action.  Seller and buyers were both willing.





  Slaughter House (1873) – monopoly on slaughterhouses given to a particular company, butchers upset. Held 14th Amendment Privileges & Immunities Clause forbade state infringement of right of national citizenship


Strauder v. West Virginia (1880) – jury rule against blacks on juries discriminates on face – statute on face discriminates against blacks and violates Equal Protection Clause





Gomillion v. Lightfoot (1960) - black residents couldn’t vote because of changed city lines


Palmer v. Thompson (1971) – pool closing instead of desegregating pools.  Everyone is disadvantaged. 


Hawkins v. Town of Shaw – black side of town,       no $$ for repairs.  Looked at effect.








Private Actors!





Court Enforcement of private Agreements NO NO!!





Intent 


to Discriminate





Plessey v. Ferguson (1896) –1/8 black man in white train car-  Separate but Equal did not violate the Equal Protection Clause








School Cases


In higher education, mostly law schools, separate was not found to be equal in but tangible & intangible ways


Sweat – Texas law School








TRADITIONAL STATE FUNCTION


White Primary Cases - entire election process is public function, political parties acting as agents of the state. State delegating essential state function to private actor


More fundamental the right, more likely court will find state action


Terry v. Adams (1953) – Jaybirds – state found racially restrictive “pre-primary” elections


Marsh v. Alabama – DUCK test – lack of alternatives to exercise rights, Freedom of speech – fundamental rights. It is looks and performs a government function


unpaid storage charges was not a public function





NO - Rational Basis


Plaintiff needs to show There must be a legitimate state interest and the means chosen to pursue it must be rational/reasonable











Arlington Heights v. Metropolitan Housing Corp. (1977) – This case helped to further explain the intent standard. Suggest patterns on non-racial grounds? Legislative history may be relevant.


Distinguish Yick Wo to look at legislative history & other things to find intent





Personal Administrators v. Feeny (1979) – veterans have job preference – Awareness of consequences was not enough to prove discriminatory purpose, only if the legislature chose because of, and not merely in spite of.





Brown v. Board of Education (1954) - Separate but Equal is not Equal. 


School Desegregation.





Milliken v. Bradley (1974) – cannot desegregate by integrating with suburban school districts. CONTRACTS BROWN


Swan v. Charlotte-Mecklenburg Board of Ed (1971) – EXPANDS BROWN


Keys v. School District #1 (1973) - Segregation never required, but school officials used districting to keep school segregated


Cooper v. Aaron (1958) – Justices refused to grant 2.5 year delay in desegregation where governor used National Guard to block desegregation.


Loving v. Virginia (1967) – Statute that contains racial classification and applies equally, does not save it from “strict scrutiny” interracial marriage.





RACE = STRICT SCRUTINY





Freeman v. Pitts - Local school districts will no longer be responsible for the effects of de facto or de jure segregation if they have made a good effort to remedy it.  If they have made a good effort, the government will no longer try to impose things on them.








Flagg Brothers (1978) – sale by a warehouseman of goods stored with him in which he had a warehouseman’s lien for unpaid storage charges was not a public function Burton v. Wilmington Parking Authority (1961) – Parking lot & restaurant discrimination








Moose Lodge v. Irvis (1972) – the fact that a state grants a license to an entity does not make the entity’s conduct state action, even when the # of licenses is limited. (Could be different if licenses being held created a monopoly)





Jackson v. Metropolitan Edison Co.(1974) – Operation of a privately owned utility licensed and regulated by the state was NOT a public function.





Licensing





Edmonson v. Leesville Concrete Co. (1991) – in a civil case, private litigants cannot exercise their preemptory challenges in a racially discriminatory manner








Nexus Theory – If the government is   sufficiently involved in a private actors conduct or encourages or benefits from that conduct, the private parties actions will be deemed state action and subject to Constitutional review








Symbiotic Relationship including significant involvement and the involve each other so much they are indistinguishable








Private function is applicable only when a private entity exercises powers traditionally reserved to the State.





Yick Wo v. Hopkins (1886) – laundry permits – although the ordinance is neutral on its face, there was discrimination in its administration, this violates the Equal Protection Clause.








Washington v. Davis (1976) – Discrimination only violates the EPC when it serves a discriminatory purpose.  A disproportionate racial impact is a factor when establishing intent, it is never by itself sufficient to prove discriminatory intent





INTENT


* Legislative History


* Language of Statute


* Departures from     normal way of doing things





YES


Strict


Scrutiny








STRICT SCRUTINY


1) Race must be a classification


2) Compelling Government Interest


3) Necessary Means – the way to protect government interest�4) No less Burdensome – no easier way to do it








Lugar Test


1) Deprivation based in state authority? Needs to be a state entity. Statute or government. If Yes, then strict scrutiny (Edmundson)


2) If it is not a state entity can the private party “in all fairness” be characterized as a state actor. (Burton v. Parking)


a) How much do they rely on governmental assistance or benefits.


b) Is the actor performing a traditional governmental function. (Marsh & White primary cases)


3) Whether the injury is aggravated in a unique way by the incidents of the governmental authority. (Shelley)








Burton v. Wilmington Parking Authority (1961) – Parking lot & restaurant discrimination





Looks like a town, functions like a town


 = Government/State  Action








De Facto


Socially inflicted Discrimination


v.


De Jure


State Imposed Discrimination











