CHARACTER & HABIT EVIDENCE (p59 – 144)
· Substantive use of character evidence not for impeachment

· Character is broad (general) [e.g., Degraffe is a violent man]
· Trait is narrow (specific) [e.g.
· Generally, most character evidence is barred, there are some exceptions.  The goal is to avoid propensity inference – can’t try person based on their past but on the facts of the incident.
· Character evidence can be offered to fulfill an element of a cause of action.

Circumstantial Use of Character Evidence – 
Direct Use of Character Evidence – where the character or trait evidence is being used to prove an element of the cause of action or defense. (needed to make a prima facie case) [e.g., defamation]
Character Analysis Questions:

[FRE 404(a)(b)

1. Is it character or trait evidence?

2. Is it relevant?

3. Who is offering the character or trait evidence?

4. Why is it being offered?

5. Does it fit any exceptions?

[FRE 405]

6. What form does character evidence take?
Mitchell v. U.S. [335 U.S. 469] – the rule against the propensity inference [codified in FRE 404(a)]

Sparks v. Gilley Trucking Co. [992 F.2d 50] – company is sued for negligence under respondeat superior.  (-trucking company stated that ( contributed to negligence by speeding and attempts to introduce evidence of (’s speeding tickets.  The court held that ( could not introduce (past) speeding tickets to prove that ( was speeding on this particular occasion. [Upheld the rule against propensity inference in Mitchell]
FRE 404(a) – A party with the initial burden (usually () can’t introduce character or trait evidence to prove that the other party (() acted in conformity (consistent with) that character or trait on a particular occasion subject to exceptions.

Exceptions – 

(a)(1) accused (() can introduce “good” character pertinent (relevant) evidence offered by accused to prove that ( did not commit the crime or is liable; [in doing so the “door is opened” for the prosecution to also introduce character evidence]
· [e.g., ( charged with assault can offer evidence of his peacefulness; ( charged with embezzlement could offer evidence of her honesty]

· prosecutor can’t be the first to introduce character evidence on ( unless the ( “opens the door” 

· generally, ( introduces character evidence through DX & the form that the testimony will take can ONLY be reputation or opinion
· the prosecution on CX  (forms) can inquire into the (’s character by eliciting reputation testimony and/or opinion testimony and/or testimony of specific instances.
· [e.g. Degraffe’s Embezzlement]
(a)(2) character evidence of victim may be offered when (1) offered by accused (subject to rape & child laws); (2) offered by prosecution to rebut (“open door”); or (3) in a homicide case where (i) offered by prosecution; (ii) pertaining to peacefulness of victim to rebut evidence that victim was the aggressor.
· subject to rape shield laws & child molestation laws
(a)(3) character evidence of witness may be offered for the purpose of impeachment (not propensity) pursuant to FRE 607 - 607
· focuses on credibility (e.g. reputation, prior bad acts, conviction)

· “accused” could also apply to civil case according to case law
· character & trait used together in statute
Generally, the rule prohibits character evidence for non-direct-use (to prevent propensity inference) UNLESS [ACCUSED] (1) pertinent (relevant) evidence offered by accused to prove that ( did not commit the crime or is liable; or (2) evidence offered by prosecution to rebut character evidence offered by accused; or (3) accused offers evidence of victim & is admitted; [VICTIM] (1) pertinent evidence offered by accused; or (2) evidence offered by prosecution to rebut character evidence offered by accused; or (3) Homicide Cases: where the evidence is offered by prosecution, & of the peacefulness of the alleged victim of a homicide, & used to rebut evidence that the alleged victim was the aggressor.  [CHARACTER EVIDENCE – FRE 607 – 609]
404(b) Prior (bad) acts (crimes, wrongs, acts) – Generally, evidence of other prior crimes, wrongs or acts are not admissible to prove that a person acted in conformity with that crime (propensity inference), wrong or act UNLESS: (for a narrowed purpose; consequently the judge may give a limited admissibility instruction) [subject to 403 balancing test for exclusion]
[Motive-Intent-Mistake (absence of)-Identity-Common Scheme or Plan (Opportunity, Prep, Knowledge)]

…of the current crime

1. Motive

· U.S. v. Saniti  [604 F.2d. 603] – The court was allowed to examine whether evidence that ( had an expensive drug habit to prove motive for a financial crime.  ( objected b/c it was not being used for the purpose of impeachment.  The drug habit evidence provided a direct motive for the financial crime committed by (.  The existence of the drug habit was similar in nature to the offense  that ( has been charged with b/c “one gave birth to the other.”
2. Opportunity

· U.S. v. Stover [565 F.2d 1010] Evidence of ( had just escaped from prison could be introduced to establish the (’s presence in the vicinity of where the car in question had been stolen.  The court found the prison escape provided relevant evidence of (’s opportunity to steal the car in question.
(1) In the vicinity of the crime at the time the crime was committed and/or 
(2) had access to the instrumentality used in the crime and/or
(3) had the necessary knowledge, familiarity or experience to commit the crime.
3. Intent

· Evidence of prior act can be highly probative.
· U.S. v. Archer  [843 F.2d 1019] The court found that evidence ( possessed objects designed & intended for use in a prison escape was admissible to prove (’s intent to escape.  Also, evidence of (’s prior involvement in escape was admitted to prove intent.  [such use of evidence can only be used by the prosecution where the case involves a genuine & material issue is intent]
· U.S. v. Dudley ( prosecuted for car theft.  ( claimed that he had borrowed the car & objected to the introduction of evidence of his prior conviction of car theft.  The court held that when ( said that he had borrowed the car, intent became a material & relevant issue & that the prosecution should be allowed to introduce prior convictions of car theft for the limited purpose of demonstrating (’s mental state.
4. Preparation
· Evidence of preparation may be introduced to demonstrate (’s preparation for the offense ( is charged with.

· For example in the prosecution of an attempted bank robbery proof that ( had stole the car a day before to be used as the get-away car would be admissible to show preparation for the crime.
5. Plan

· Courts have found evidence is often relevant to prove (’s plan for the current crime.

· For example, where ( is charged w/conspiracy to import drugs evidence that he attempted to bribe customs agents (in past) would be admissible as evidence of his plan to import the drugs.
6. Knowledge

· U.S. v. Beaver [524 F.2d 963] ( charged with passing counterfeit currency.  ( took the position denying that the money he possessed was counterfeit.  Prosecution introduced that ( had previously been convicted of manufacturing & selling counterfeit currency.  Court admitted past crime into evidence, b/c the previous conviction demonstrated knowledge on behalf of ( of how to produce & identify counterfeit currency.
7. Identity

· [prior acts to prove identify overlaps with other categories of 404(b) (e.g. motive, knowledge, opportunity & intent)
· This category is used to admit prior bad acts by ( when those prior acts demonstrate a distinctive modus operand and known as signature crimes.
8. Absence of Mistake or Accident

· Proving prior bad acts is sometimes used as a means of rebutting (’s claim that the charged crime was an accident of mistake.
· U.S. v. Dornhofer [859 F.2d 1195] ( charged w/unlawfully receiving child pornography.  ( claimed that he ordered the pornography by mistake .  To rebut (’s claim, introduced evidence that ( had possessed child pornography in the past.  ( objected.  Court that the fact that ( held child pornography in the past could be used to rebut (’s claim & show absence of mistake on part of (.
· ( must make claim first
Unlisted Purposes (through federal case law) [additional to the 8 above BUT not an interpretation of the statute; subject to a 403 Balancing Test]
1. Proving Context

· U.S. v. Lichtman [742 F.2d 598] – Prior bad acts can be introduced if it will provide background or context to the understanding of facts surrounding the charged offense.  The prior bad act will give the jury a full understanding or provide a bridge to a chronological gap in the government’s proof.  ( prosecuted for kidnapping.  Government offered evidence that the victims that were held captive because ( had sold them 1 million dollars in pot and never paid as a result ( kidnapped them.  ( objects b/c it improperly alerts the jury of other crimes that didn’t appear in the indictment.  Court held that no error was committed in introducing the pot evidence.  This prior bad act was probably admissible b/c the evidence was necessary to complete the story of the kidnapping and it put the events in context.  
· The courts have made a distinction between proof of context and when crimes are intertwined.  Intertwined would be more of a case where ( sold contraband and was being charged with possession.  Courts have held that when cases are intertwined, the prior bad act is seen as part of the charged & so can be admissible.  Providing context is where 1 crime (is the selling of the drugs) gives background to the other crime (kidnapping) charged with.  [Some courts hold that the intertwined crime may be proven w/o justifying the admission of that prior bad act under FRE 404(b), however, these courts are in the minority.]
2. Rebut Insanity Defense
· Evidence of prior bad acts is sometimes admitted on the specific question of whether ( cognitive ability to commit the crime.  The courts have held a prior bad act can be relevant as “a revealing indication of (’s mental process & ability to orchestrate the crime.”  [The federal courts are split on whether or not prior bad acts may be used to rebut an insanity defense.]
3. Rebut Entrapment Defense
· A minority of courts admit prior bad acts to demonstrate that ( was predisposed to committing a certain type of crime and therefore, was not entrapped by government.
· Most courts take the view that introducing (’s prior bad acts is an element of an entrapment defense and as a result does not raise any character issues.
4. Demonstrate Consciousness of Guilt

· A majority of courts have held that a prior bad act may be introduced for the limited purpose of demonstrating (’s consciousness of guilt.   [e.g. in an attempt to escape or to bribe an arresting officer (prior) may be introduced for the limited purpose of showing that ( knew he was guilty of the crime charged.]
5. To Contradict (
· A prior bad act may be allowed to correct an inaccurate statement or misleading suggestion made by ( during his or her testimony.  [e.g. ( took the stand & on their direct case made false claims that he had never been arrested previously (“opened the door”).  Prosecutor was allowed by trial judge to introduce rebuttal evidence of prior convictions.  The judge instructed the jury that this evidence was being introduced for the sole purpose of contradicting (.]
403 Factors: (for statutory & unlisted purposes)
1. Whether the evidence is proffered to prove an undisputed issue? [The courts have held that under 403, if it is being introduced for that purpose that prior bad act is LESS likely to be admitted.]
2. If the evidence is being introduced with a very low amount of proof that the prior bad act actually occurred.  [Under 403 it is LESS likely to be admitted.]

3. If the evidence has only marginal probative force (e.g. greater the remoteness of time between the prior & current act it is less likely to be admitted)
4. If the evidence is inflammatory & would have a prejudicial impact on the jury, the evidence is less likely to be admitted.
5. If the prior bad act can be established by way of other evidence it would be deemed to be unduly repetitious  and less likely to be admitted.
6. The greater likelihood of jury confusion that would be produced by admitting the evidence the less likely the evidence will be admitted.  [By confusion the courts have also included it would take unnecessary time & prolong the proceeding the court feels it will cause confusion of the issue.]
General Principles – 

· Degree of similarity between the prior & charged [Federal courts have held that it does not necessarily require the prior be similar to the charge.]  The purpose of admitting the prior will have an impact on the degree of similarity.  (e.g. prior introduced to prove motive be similar – Saniti; if prior introduced to show identity that is a modus operandi, the courts have held “that the prior bad act must have a high degree of similarity in order to show that the 2 crimes bare the signature of the accused.”)  The other purposes (opportunity, intent, preparation, knowledge, plan, and absence of mistake) do not require any similarity.
· Proof of the prior The proponent of the prior bares the burden of proving that the prior occurred.  Incases involving criminal conviction as prior whether the criminal conviction occurred by proof pf verdict or guilty plea.  [Federal courts have held that a conviction is not required to prove a prior bad act and have also held that proof of a prior bad act can include the fact the ( was charged with the crime & acquitted (e.g. U.S. v. Dowling [493 U.S. 342] held a prior crime may be proven under 403(b) even when ( has been charged & acquitted for the prior b/c such use does not violate double jeopardy or DP b/c the jury can weigh the probative value of the prior bad act & ( can provide evidence of the fact that he was acquitted.  This acquittal establishes only the presence of reasonable doubt & is not a specific determination that ( was not involved in the earlier crimes.)]
· Standard of Proof  In the federal courts, a prior can be admitted under 404(b) upon proof sufficient to support a finding by the jury that ( committed the prior.  [Huddleston v. U.S. (485 U.S. 681) – the standard is less than the preponderance of the evidence and much less than beyond a reasonable doubt.  The court stated whether the prior occurred is a question for the jury under 403(b) rather than for the judge.]
§405(a) – Method of Proving Character
· After character evidence is admissible under 404, the following are the methods that such evidence may be introduced.
· ( raises such evidence on DIRECT.  Once this has occurred, the prosecution may rebut on CX.  Specific instances may be used by the prosecution contingent upon the ( opening the door. 
1. Reputation -  collective opinion of a party or a witness (similar to CRAB PIC)
· Workplace, school, place of worship or any organizational setting
· Although reputation testimony is hearsay (out-of-court statement used in court) it is a codified exception FRE 803(21).
2. Opinion – permissible lay opinion by an individual with an adequate basis to support the opinions
· Under the common law only reputation was permitted.  NOW both opinion & reputation is permitted.
· In order for a witness to give testimony regarding character, the proponent of the testimony must show that the character witness has an adequate basis in experience to support such an opinion.
3. Specific Instances – generally not allowed.  ( has to open the door but no EXTRINSIC EVIDENCE.
· Court allows the presentation of specific instances to prove credibility but extrinsic evidence is not permissible.
· (similar to prior bad acts) If specific instance is denied extrinsic evidence may not be proven by extrinsic evidence. [rationale – because moving into collateral matters]
§405(b) – Character as an Element

· In this instance (where character is essential to an element) specific instances of prior may be used b/c it is DIRECT to the case (direct evidence).
· Sometimes character is an element of a charge, claim, or defense.  In such cases, character evidence is admissible without limitation.  FRE 404(a) does not apply b/c character is being proven for its own sake not to support propensity inference.
· Here character is being used DIRECTLY not for INFERENTIAL purposes (like 404).
Criminal Cases:

1. Entrapment Defense
· The courts have found that (’s character is an essential element of an entrapment defense b/c in using such a defense ( is taking the position that he/she was not predisposed to commit the crime charged with but instead committed the crime b/c of some government misconduct.
2. Habitual Offender
· In jurisdiction where statutes impose enhanced penalties are persons found to be habitual offenders, character is an essential element of the charge b/c the prosecution in bringing the charge is directly saying that ( is predisposed to commit the crime charged with by introducing proof of a requisite number of prior convictions, which are the same as the crime ( is presently charged with.
3. Ex-Felon Possession
· In jurisdictions where ex-felons are prohibited from possessing fire arms & are charged by government w/possession of a firearm the character of ( is an essential element of the charge.  Character is introduced by the prosecution in raising (’s prior felony convictions to prove that ( was a prior felon.
Civil Cases:

1. Negligent Entrustment
· Negligent Entrustment – is a tort action in which a person’s character is an essential element is making a prima facie case.  ( must prove that ( was negligent in entrusting & instrumentality to a 3rd person or in hiring a failing to supervise or control or a person having dangerous propensity.  The untrustworthy character of the 3rd person is an essential element of the claim & must be proven in order to establish that (’s conduct was negligent.
2. Defamation
· Where truth is asserted as a defense, (’s character must be an essential element of the claim.  [e.g., if a newspaper is sued for publishing a story alleging that governor of CA is corrupt the newspaper may present evidence of the governor’s corrupt character to establish the truth of its story.
· Courts have held that in defamation actions, not only character but also reputation is an element of the claim b/c it is the standard by which damages are measured.  The courts have made a distinction between character & reputation in defamation actions.  Character describes the actual nature or disposition of the person while reputation refers to the esteem of accorded to a person by the community.  Character is an element only when the alleged inflammatory statement attacks (’s character & truth is asserted as a defense.
3. Wrongful Death
· In wrongful death cases, character of decedent is viewed as an element of damages; thus, character evidence of decedent’s work habits or criminal record and other forms of behavior is received on the issue of likely future earnings & the emotional loss to his/her survivors.
4. Child Custody
· In a child custody dispute,  character of the parties is an essential element of the cause of action b/c the court needs to determine fitness of both parties to determine custody.
§406 – Habit/Motive – Evidence of the habit of a person or a routine practice of an organization is admissible to prove that the conduct of the person or organization on a particular occasion was in conformity with the habit or routine practice.
[In other words, evidence of habit/motive is generally admissible to prove conformity with that habit.]
Key Words – Regular, Repetitive, Routine [Habit is]
· Habit is a regular practice of meeting a particular kind of situation with a specific type of conduct.
· [e.g., always put keys in left pocket, or carry checkbook in purse]

· Lee v. National Life Assurance [632 F.2d 524] – Lee is the beneficiary on husband’s life insurance policy.  Lee collects on the passing of her husband and insurance company refuses to pay.  ( defends on the grounds that husband made oral misrepresentations about health & medical history to insurance company’s medical examiner when applying.  ( introduced medical examiner’s notes.  ( offers habit evidence to rebut (’s notes that it was not the usual practice of the medical examiner for the insurance company to record answers to health history questions where the applicant verbally answers the question.  The trial court excluded the habit evidence and is appealed.  It is reversed on appeal, the habit evidence is admissible under 406 b/c it demonstrated the company having another routing for eliciting medical history and that the trail court should be allowed to consider the usual routine used by the insurance company in deciding whether the husband intended to make misrepresentation on the application.
· Levin v. U.S. [338 F.2d 265] – Levine (() charged w/taking money by larceny through trick.  ( asserts an alibi defense by attempting to introduce habit evidence that ( couldn’t commit larceny by trick b/c it occurred on Sabbath and his habit was always to stay home on the Sabbath.  Trial excludes such habit evidence.  Affirmed on appeal, lower court had correctly excluded, “religious practices are seldom observed w/ unvarying regularity & the volitional basis of such activity raises further doubt on this score.
· [METHODS FOR PROVING]

(1) by witness describing prior specific instances of conduct (Observations made by habit witness may be bundled during the course of their testimony but those bundle experiences need to describe a period of observation sufficient to convince the court that the proof demonstrates habit.) [e.g. I’ve known Luis for 25 years and he always…] (Witness must describe sufficient specific instances large enough to establish a pattern of behavior & a sufficiently uniformly of response – it is the court under 104(a) to determine whether the witness can describe enough evidence to show habit. )
(2) by opinion testimony (Most Federal courts also allow habit to be proven by opinion testimony however, the courts have also stated any witness giving such must have an adequate basis on personal knowledge)

· [Common Law Requirement for Admitting Habit Evidence] (applicable to some states)
(1) have the evidence corroborated and 

(2) needed an eye witness
· 406 does not require the above
· In dealing with organizations there is a lower threshold (liberal approach) to meet rather than a person.  Organization must present evidence of a regular procedure to be admitted under 406.  Organizational routine evidence is frequently offered in commercial and product liability cases.
· The courts have accepted as routine evidence the fact that the company has a systematic and regular procedure whenever it mails out anything to another company or to its clients.  Companies have a routine practice for processing mail and that is deemed habit under 406.

· In products liability cases, company procedures can also establish routine evidence under 406.  [e.g. ( claims she was injured b/c purchased product did not have a package insert containing product warnings and instructions.  ( offers routine evidence that during the time product was manufactured it had in place a procedure under which 1 employee placed instruction & warnings in each package coming off the production line and another employee sealed each package after checking that both the product and inserts were inside.]
§412 Sex Offense Cases – Relevance of alleged victim’s past sexual behavior or predisposition

· This is an exception to 404(a)(2) – (subject to child molestation & rape shield laws) [evidence of the victim]
· To protect victims of sexual misconduct from embarrassment & invasion of privacy while encouraging victims to report crimes & testify against (s.
· Serves to restrict evidence of a sex crime victim’s character that may otherwise be admissible under 404(a)(2).
· The logical premise of 412 is that evidence of the victim’s past sexual conduct is rarely relevant to a question about how that person acted sexually on that specific occasion.
· Applies in any civil or criminal proceeding involving any sexual misconduct, 412 bars the introduction of any evidence dealing with specific instances of the victim’s past sexual behavior or the victim’s sexual predisposition. [there are exceptions]
§412(a) Basic Rule –The following evidence is NOT admissible:

(2) evidence offering to prove the victim’s other sexual behavior

(3) evidence to prove the victim’s sexual predisposition

§412(b) Exceptions –  [no reputation or opinion evidence BUT ONLY through specific instances, which may be done thru extrinsic evidence]
[CRIMINAL]

(1) proving alternative source of semen or of victim’s injury or physical consequence of sexual contact

(2) prior sexual behavior w/ the accused [e.g., especially where ( raises “consent” as a defense] (specific instances may be offered in line with a consent defense)
· in cases of date or marital rape, where consent is the only contested issue, the past sexual relationship between the parties has been found to be sufficiently probative to override the general rule of exclusion
(3) constitutionally required admissible of evidence [if not presenting the evidence would violate (’s rights, then the evidence should be admitted b/c constitution supercedes] (e.g. VI – right of confrontation)
· In cases where exclusion of such evidence would violate the constitutional rights of (.  Constitutional requirements would always supercede.
· Under VI – guarantee of confrontation; XIV – DPC ( (s have a constitutional right to introduce exculpatory evidence even if that evidence is inadmissible as a matter of evidence law.  [This case does not specifically deal w/ rape shield, but shares the same rationale.] Olden v. Kentucky [488 U.S. 227] – ( indicted for kidnapping & rape.  At trial ( sought to introduce evidence of victim was living together with another man to prove that she had a motive to fabricate the rape charges against (.  ( asserted that intercourse was consensual & the fabrication is evident to preserve victim’s relationship.  Trial judge excluded it and persisted in this ruling even after it was shown that victim falsely testifies that she was living w/her mother.  Court Appeals Affirmed.  ( assert VI was violated.  The Court held, that (’s VI had been violated & reversed the judgment.  The trial court’s refusal to allow ( to introduce the cohabitation testimony that supported the (’s position that victim had lied was in direct violation of the confrontation clause of VI.  Any possible embarrassment or prejudice to the alleged victim did not justify the exclusion of this evidence b/c constitutional rights supercede all.
[CIVIL]
(4) civil cases (subject to 403 Balancing Test) [evidence of victim’s other sexual behavior or victim’s sexual predisposition must subject to 403] (explicit 403 Test)
· ONLY when its probative value substantially outweighs the danger of harm to any victim and of unfair prejudice to any party 
· Such evidence must also be otherwise admissible normally in a civil case such proof will be in the form of specific instances of conduct, evidence of a victim’s reputation is admissible only if placed in controversy by the victim.
§412(c) Procedure – there is a specific procedure required to determine whether such evidence should be admitted – Evidentiary Hearing (before trial)
· Statute requires an evidentiary hearing and thus, superceding the judge’s discretion under 104(a)

· Notice of Intent must be given at least 14 days before trial (unless for good cause allows a different time) by a party seeking to offer evidence under one of the exceptions [412(b)] must file & serve a motions specifically describing the evidence & stating the purpose for which it is offered.  The party must also notify the alleged victims or when appropriate the alleged victim’s guardians or representative
· Process – 
Step 1 – File & Serve Notice of Motion
Step 2 – Court must conduct a Hearing in Camera (no press) to determine whether the evidence qualifies under 1 of the 4 exceptions.  The victim and parties must be afforded the right to attend the hearing and be heard.  All records and papers pertaining to the hearing are required to be sealed & to remain under seal until the court orders otherwise.
§§413 – 415: Sexual Assault & Child Molestation [involving cases of sexual predators]
· Controversial b/c of the purpose for admitting such evidence

· Although there is no specific reference to 404, the following rules effectively amend it by implication in allowing the use of character to prove conduct in accordance w/such character in sexual assault & child molestation cases.  (throwing 404 out the window)
· All subject to 403 Balancing Test

[CRIMINAL]
§413 – Evidence of (’s commission of other sexual offenses is admissible for its bearing on any matter to which is relevant.  
· Allows the prosecution to introduce such evidence w/o ( opening the door first.

· No conviction is required
· The “other sexual offense” does not have to be reported or prosecuted. [i.e., it could be an allegation]

· When originally promulgated, 413 was not explicitly subjected to a 403 Balancing Test.  The courts were initially unclear whether 403 was to be used to exclude evidence of prior that would be unfairly prejudicial or misleading to the jury.  However, the modern approach has stated that the legislative history of 413 indicates that the statute was to be subjected to 403 Balancing Test.  So the common practice is to conduct a 403 Balance Test.
· Notice Required – If government intends to offer such evidence it is then required to disclose the evidence to the ( including witness statements and summaries of anticipated testimonies & must be done at least 15 days prior to trial unless the court allows a later time of good cause.

· SEXUAL OFFENSE [413(d)] – includes a wide variety of sexual misconduct under both federal & state law [e.g. conspiracy to engage in sexual offense] 
§414 – Evidence of other child molestation offenses is admissible for its bearing on any matter to which it is relevant.

· Identical to 413 except applies to child molestation offenses.

[CIVIL]

§415 – Evidence of sexual assault or child molestation in civil cases is admissible for its bearing on any matter on which it is relevant.

· In a civil case where  a claim for damages or other relief is predicated on a party’s alleged commission of conduct constituting an offense of sexual assault or child molestation evidence of that party’s commission of another offense (of sexual assault or child molestation) is admissible.  Such evidence may be admissible for its bearing on any matter to which it is relevant.
· Notice Required to all parties. (similar to 413)
[Q&A]

· Are §§413 – 415 subject to a 403 Balancing Test?  §§413 – 415 violate (’s right to DP b/c they do not explicitly contain the 403 Balancing Test.  So far every circuit court of appeals have held that 403 applies and trial courts are required to do so.
· Is proof required for the offenses? The Rules contain no such requirement b/c the statute only to commission of the offenses.

· Must the other offenses be similar in nature to the current offense charges or the cause of action?  While the word “similar” is contained within the rules, there is nothing in the wording in the rules that requires that other offense to be similar in nature.

· Is there a time limit? No. (Court has allowed offenses from 30 years back.)
· Has §§413 – 415 been open to constitutional attack? Claims that use character evidence to prove guilt in sexual assault cases violate DP have thus far been unsuccessful.  Although there is authority for the proposition that use of other acts evidence as proof of character violates DP in murder cases, no such proposition exists for sexual assault & child molestation cases.
