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BAR/BRI Bar Review

New York Course

Essay Writing Workshop I


ESSAY WRITING WORKSHOP I

By Prof. Leonard Lakin
1) did you identify and discuss the issue presented by the legal facts
2) did you state the correct legal conclusion

3) how well did you state the applicable rule of law.

4) Did you state your reasoning to support your legal conclusion.
I. 
HOW TO EFFECTIVELY READ AND ANALYZE AN ESSAY QUESTION
1. Write at the top of page 1 of each essay answer booklet your starting time and ending time before you begin reading the essay question – allowing forty minutes for each New York Essay question and ninety minutes for the MPT and stay within the time budget to insure you complete all essays. Proper time management is vital to your success. 

2. Circle or highlight key words in each essay question which identify legal issues or will support your analysis and conclusion. The typical key words are:
· Dates mentioned

· They are looking for timeliness

· Could also be giving notice between the events

· Names of the parties

· States Involved

· Testing knowledge of what happens with non-domiciliary

· If no state it mention, assumed NY

· Circle any #’s used

· In corporation questions, they are checking to see if there are enough directors for a quorum, etc.

· ANY $ amounts

· Everytime they give you a $ amount, the reason he puts in the $ amount is to test the knowledge of the statute of frauds amounts to be in writing.

· This is also to test the way to compute the damages

· Age of parties when stated

· This is to look for minors or infants under 18.

· You are being tested on your knowledge on the rule of laws which apply to minors

· There are special rules which apply to elderly people over the age of 70

· Oral * (said & telephone)

· You are being tested on the idea whether or not Oral is acceptable

· Could be an oral demand – does it have to be in writing

· Consented – is consent legally relevant or legally irrelevant
· Statutory rape – where consent is not a defense to the strict liability crime.

· Any Negative Words Used * 

· No

· Not 

· Without

· Is it legally relevant or irrelevant that someone did not do something or did not go along, or did not consent to it.

· Merchant (manufacturer, wholesaler, distributor, retailer)

· This will trigger that there is a special rule that governs merchants

· Agent 

· when the writer identifies that someone is an agent of another party, they are usually raises the issue of whether the agent has breached one or more of his fiduciary duties.

· Demands

· Does he have a right to what he demands?

· Did he make a timely demand

· Does the demand have to be in writing

· Represents

· When one party makes a representation to the other party, does the representation amount to actionable fraud or innocent misrepresentation or neither.

· Good faith

· Many times the writer will tell you that the party did something in good faith – 

· Is the good faith of the party legally relevant or legally irrelevant.

· Unenforceable 

· Typically seen in a contract question

· The writer is testing you on whether you can discern on the facts given why it may be unenforceable

· Maybe there is no meeting of the minds

· Maybe it is not supported by consideration

· Maybe the subject matter is not legal subject matter

· There may be facts of fraud or mutual mistake, duress, undue influence, or misrepresentation

· Time barred by the statute of limitations

· Lack of legal capacity to contract

· Does not satisfy the statute of frauds

· The contract is unconscionable

· Impossibility of performance

· All Quoted Language is any document such as

· Deed

· Will

· Agreement

· Trust

· Recorded language from a letter

· E-mail 

· Fax
· They want you to discuss the legal effect of that language
3. As you read the essay question, note in the margin of the  question the legal status of each party and the legal relationship between the parties because once you identify the legal status of a party, it will trigger the particular rule of law that applies to a party with that legal status. Examples of a party’s legal status are:

· Every party has a legal statute
· Merchant

· Non-Merchant

· Good faith purchaser **

· Fiduciary  **

· Third party beneficiary – these are tested in 6 different subject areas

· Contract

· Sales

· Partnerships

· Corporations

· Assumption of mortgages **

· Assumption of lease

· Domiciliary

· Non – domiciliary

· Interested Witness

· Domestic Corporation

· Foreign corporation

· Employee at Will ***

· Question will tell you that he or she was hired without a fixed term of employment & can be discharged at any time without legal cause or prior notice.

· Minor or Infant

· Tenant in Common or joint tenant

· Remainderman

· Financially interested Director **

· Settling Tortfeasor

· Distributee**

· Non-marital child

· Promoter

· Assignee

· Life tenant

· Accomplice

· Holder in due course

· Settler

· Secured party

· Bailor or baliee

· Bailment is a transfer of possession but not title to personal property

4. Note exactly what the essay question asks:
1. What are the rights and liabilities of one or more parties?




OR

2. What are the rights and remedies of a party?

· A remedy is the judicial means by which a right is enforced or a wrong is prevented

· A buyer has 5 remedies against a breaching seller

5. Find at least one legal issue presented in each paragraph of the essay question. Once sentence may have three legal issues.
a. Gave notice

i. Was the notice timely

6. Identify and circle or highlight the key facts in the essay question that support legal distinctions between parties which result in different rules of law being applied. Two plaintiffs or two defendants usually will not have the same rights, duties, liabilities or remedies. Typical key facts which support legal distinctions between parties and which you must refer to and include in your essay to support your analysis and conclusion  are:

	One party is
	One party Isn’t

	Fiduciary
	Not fiduciary

	Negligent
	Not negligent

	Infant
	Adult

	Privity of contract
	Not in privity in contract

	Merchant
	Non-merchant

	Distributee
	Not a distributee

	Gave consideration
	Did not give consideration

	Domiciliary
	Non domiciliary

	Third party creditor beneficiary
	Third party incidental beneficiary

	Solvent
	Insolvent

	Incoming partner
	Retiring partner

	Alive
	Dead

	Secured creditor
	Unsecured creditor


7. When reading the essay question, note in the margin of the question whether any statute applies to the question or whether any statutory rule of law applies to any issue presented. If not, then you will apply the common law rules in writing your essay.

8. ** Note the non-issues which the essay question will identify by the use of certain “code” words in the fact pattern. When you see the “code” words, you should not under any circumstances discuss or even mention the applicable rule of law because you will not receive any credit and you are wasting precious time. Save your ink!

Typical “code” words are :
· Duly

· On due notice

· The instrument was validly executed

· Will, Dee or trust

· Action was timely commenced

· At a properly held meeting

· Plaintiff commenced action in the proper county

II. THE FORM OF YOUR ESSAY ANSWER

1. Your answer to each essay question must (1) identify or recognize each legal issue presented by the facts,  (2) state your conclusion, (3) state the rule of law (statutory or common law) applicable to that legal issue and (4) state your step by step analysis of the material facts presented which support your legal conclusion. This is known as the IRAC method in writing your essay. 
1. The first paragraph recognizes the rules of law
2. second paragraph starts with – applying these rules

3. Therefore, action is….
4. It should be noted…
2. Always use separate headings for each part of your essay answer which corresponds to each part of the essay question. 

Examples:

If questions ask (a), (b), (c) your essay should have a separate heading for (a), (b), and (c) followed by your answer to only that particular question.
If question contains 4 court rulings numbered (1), (2), (3), and (4) and you are asked: “were the numbered rulings correct?” - your essay should have a separate heading reading: court ruling (1), court ruling (2), court ruling (3), court ruling (4) followed by your answer to that particular court ruling.
If the essay question asks what are the rights and/or liabilities of 2 or more parties- always use a separate heading for each party to insure that you have adequately discussed that party’s rights and/or liabilities. If you do not do so and you discuss both parties’ rights and/or liabilities together without a separate heading for each party, you may not realize that you have written very little about one of the parties. 

3. After you complete your answer to each part of the essay question, leave 5-10 blank lines before starting your answer to the next part of the essay question because you will often think of something you want to add to your answer for that part of the question, which will sometimes occur to you while you are writing your answer to another part of the question. 
4. After you complete your answer to all parts of each essay question, add one final paragraph beginning with the words: It should be noted and add whatever you forgot to include in your essay such as: (try to list at least three items in “it should be noted”)
1. the legal status of one or more of the parties, such as fiduciary, merchant, non-domiciliary, distributee, general agent, special agent, foreign corporation, undisclosed principal, surety, third party creditor beneficiary.
2. the definition of a key legal term you used in your essay but forgot to define. 

3. the name of the applicable statute, if any, that governs the essay question.

5. Observe the following guidelines when writing your essay to insure you do not waste time or include material which has no grading value. 
(1) Do not cite any cases by name (except universally known cases such as Miranda or Brown v. Board of Education) or textbooks or section numbers of a statute.
(2) Do not discuss non-issues identified by “code” words. 

(3) Do not use street language in your essay (e.g., “the oral contract is okay.” “He committed a battery because he punched her out .”)

(4) Do not repeat your reasoning or the rule of law or recite all or a lot of the facts in the question.
(5) Do not express your feelings. Do not write “I feel plaintiff should prevail.” Instead, write “I believe plaintiff will prevail.”

(6) ** Do not, under any circumstances, ever state what the rule of law would be if the facts in the question were different. If is a dirty word on the bar exam- never to be used. 

     III.  
WRITING STRATEGIES TO INCREASE YOUR SCORE ON 

     

NEW YORK BAR EXAM ESSAYS

1. If a statute governs the essay question, always mention the name of the applicable statute. If you forget the name of the applicable status say: under New York statutory law the rule is… If common law rules govern the essay question, state: under New York law, the rule is…

Examples of bar exam subjects governed in whole or in part by statutory law:

SALES: Article 2 of the UCC
CORPORATIONS: BCL


WILLS: EPTL
NEW YORK PRACTICE: CPRL
CRIMINAL LAW: NY Penal Law
DOMESTIC RELATIONS: NY DRL
TRUSTS: EPTL, Uniform Gift to Minors Act, Uniform Transfers to Minors Act, New York Fiduciary Powers Act
PARTNERSHIPS: NY Partnership law
COMMERCIAL PAPER: Article 3 of the UCC
REAL PROPERTY:  NY RPL (example Race Notice statute), NYGOL (Statute of Frauds), Uniform Vendor & Purchaser Risk Act
SECURED TRANSACTIONS: Article 9 of the UCC
CONTRACTS: NY GOL – General Obligations Law (Offer & acceptance, Consideration, & Statute of Frauds)
TORTS: This is common law, but Article 16 of the CPLR (limited liability of joint tortfeasors for non-economic damages), A tort action against a municipality is governed by the NY General Municipal Law
MORTGAGES: NYRPL & NYGOL (statute of frauds)
WORKER’S COMPENSATION:  NY Workers Compensation Law
NO FAULT INSURANCE:  NY Insurance Law
2. When an essay question tests your knowledge of an exception to the general rule of law, always start your essay with your statement of the general rule of law and your conclusion under the general rule of law first.  State and apply the applicable exception to the given facts in the essay question and your conclusion under the applicable exception. Do not under any circumstances list or discuss any other exceptions to the general rule of law which do not apply to the given facts in the essay question because you will not receive any credit for doing so and you will waste precious time. Save your ink. Use the word However, to make a transition from the general rule to the exception.
3. ** If you conclude on the basis of the facts given in the essay question that a general rule of law applies and you mentally decide that none of the exceptions to the general rule of law apply, add one sentence after you state and apply the general rule of law to the given facts: none of the exceptions to the general rule of law apply here. Do not under any circumstances list or state the exceptions because you will not receive any credit for doing so and you will waste precious time. Save your ink.

4. Always define key legal terms you use in your essay.

Examples:

1. Merchant: a party who deals in goods of a particular kind
2. Jointly and severally liable: both are liable for the full amount and each are liable for the full amount, but the plaintiff may not recover more than the full amount from both.
3. Infant: a person under the age of 18 in NY.  In MBE it is 21
4. Laches: unreasonable delay. If you are seeking an equitable remedies, you cannot be guilty of latches, which is unreasonable delay.
5. Goods: Article 2 – moveable personal property
6. Interested witness: Under EPTL an interested witness who received a disposition under T’s will
7. Quorum: Under the BCC a the minimum # of directors needed @ a meetings to transact business
8. Fiduciary: A party who asks in representative capacity for another
9. Consideration: A party Is given consideration if he is given a legal defendant confers it.
10. Marketable title: Which is free from defects or encumbrances
11.  Good faith: A person who has no actual notice, constructive notice or inquiry notice of a particular fact
5. Always state whether a particular remedy a party has is a legal remedy or equitable remedy. This is to test us on equitable remedies.
LEGAL REMEDIES: 
1. Money damages

2. Replevin (legal action to recover personal property in defendants possession which belongs to plaintiff)

3. Conversion (Legal action to recover the fair value of property held by defendant which belongs to plaintiff)

4. Ejectment

5. Repossession
EQUITABLE REMEDIES:
1) specific performance
2) rescission

3) an accounting – when the defendant is a fiduciary who has breached any of his fiduciary duties – to prevent unjust enrichment or ….

4) constructive trust

5) TRO – temporary restraining order

6) Preliminary injunction

7) Appointment of a receiver

8) Reformation of a contract

· Always mention the plaintiff must demonstrate that there is no adequate legal remedy available to plaintiff

· Plaintiff must not be guilty of latches

· Plaintiff must tender the balance of the purchase price.

6. ** When an essay question states dollar amounts such as:

(1) the price per unit or profit per unit for goods sold and the quantity of goods involved, or

(2) the net estate left by a decedent and the number of children and grandchildren surviving the decedent and you are asked what are their rights, or 
(3) the amount of the judgment paid by one joint tortfeasor to the plaintiff which is above his equitable share and you are asked what are his rights against the other tortfeasor, or

(4) the profits or losses of a partnership and you are asked how they are divided among the partners who contribute different amounts of capital when the partnership agreement is silent,

always complete your arithmetic and state your conclusion in dollars and not percentages and state your reasoning for your conclusion 

7. When you discuss a party’s rights or remedies or liabilities in your essay, always state what conditions precedent (or requirements) must be satisfied before a party has a right, remedy, or liability.

Examples:

1. In order for a buyer to obtain the equitable remedy of specific performance of a sale of goods contract, she must prove the goods are unique or that there are other proper circumstances (such as inability to cover- purchase substitute goods).
2. In order to enforce a guaranty against the guarantor, the creditor must prove that the guaranty is (1) supported by consideration and (2) the guaranty satisfies the New York Statute of Frauds (i.e., the guaranty must be in writing and signed by the party to be charged or his lawful agent).

3. In order for a wrongful death action to be timely commenced by the distributees of the decedent, it must be commenced within two years from the date of decedent’s death provided the statute of limitations on the decedent’s survival claim has not expired as of the date of his death.

8. When you state an applicable rule of law in your essay, always state all elements of the rule of law and always state which elements are present and which elements are absent based upon the given facts in the essay question. 

9. When you state your conclusion that 2 or more parties are liable to the plaintiff(s), whether they are tortfeasors, partners, mortgagors, directors, officers, promoters, agents and principals, sureties, executors, trustees or endorsers of commercial paper, always state whether they are (1) jointly and severally liable or (2) jointly liable and then discuss a party’s right to obtain either (1) contribution or (2) indemnification when one party pays the entire amount or more than his pro-rata share or more than his equitable share. 

· 99.9% of the time, defendants are jointly and severally liable
· Always mention the applicable statute of limitations for contribution – which begins with the phrase – Under the CPLR, the SOL for a claim of contribution for indemnification is SIX YEARS from the date of payment.
· They test joint and severally liability in:

· Torts

· Wills

· Corporations

· Trusts

· Partnership questions where one partner commits a tort, and everyone is liable

· Commercial paper when you have two or more endorsers on a check

· Agency questions where a principle an agent are sued because of a tort committed when the agent is working within his scope

· Mortgages

· Leases – where you have two tenants signing a lease

· Real property where you have tenants in common and joint tenants

· Contracts when you have a buyer and a guarantor of the buyer and the buyer defaults in making the payment. 
10. If you conclude in your essay that a party has no rights or remedies, protect yourself by adding a separate paragraph beginning with the word assuming. Assume the statute of limitations did not bar….
Examples:

1. Assuming the statute of limitations did not bar plaintiff’s action, she would have the right to recover….

2. Assuming the oral contract was enforceable, the buyer would have the following rights and remedies against the seller….

3. Assuming the wife satisfied the durational residency requirements, her action for divorce would not be dismissed for failure to state a cause of action and she could maintain her matrimonial action against her husband and obtain maintenance, child support and equitable distribution of the marital assets.

· A buyer has 5 remedies against a breaching seller
11. After you state an applicable rule of law, whether a common law rule of law or a statutory rule of law- always add the following phrase if it applies: in the absence of  any contrary agreement (or provision). This shows the grader that you know that a particular statutory or common law rule of law can be trumped by a contrary agreement or provision made by the parties. You can use this phrase in the following subjects: contracts, sales, real property, corporations, wills, trusts, domestic relations, agency, partnerships, mortgages, future interests, secured transactions, personal property, conflict of laws, and commercial paper.

12. Always give your reasoning for each and every legal conclusion you state in your essay by adding BECAUSE accompanied by the material facts from the essay question.

Examples:

1. Plaintiff timely commenced her action against defendant BECAUSE (copy material facts, i.e., dates, from the essay question).

2. The defendant was guilty of felony murder BECAUSE (copy material facts, from the essay question).

3. The modification agreement entered into by the parties was (or was not) supported by consideration BECAUSE (copy material facts from the essay question).

4. The attesting witness to testator’s will was an interested witness BECAUSE (copy material facts from the essay question).

· Underscore because every time you use it.  You should use it at least 10 times because there are 10 points.

HOW MANY TIMES SHOULD YOU WRITE THE WORD BECAUSE IN EACH 10 POINT ESSAY QUESTION TO INSURE A HIGHER GRADE?
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