[image: image1.wmf]
BAR/BRI Bar Review

New York Course

Contracts/Sales/Equity
BAR/BRI Bar Review


   
       
New York Course

Contracts/Sales/Equity

NEW YORK CONTRACTS
(INCLUDING ARTICLE 2 SALES & ARTICLE 2A LEASES) 
1.  APPLICABLE LAW

2.  CONTRACT FORMATION

3.  STATUTE OF FRAUDS

4.  CONTRACT TERMS
5.  PERFORMANCE

6.  EXCUSES FOR NON-PERFORMANCE
7.  REMEDIES

8.  THIRD-PARTY PROBLEMS

KEY ISSUE #1:  APPLICABLE LAW

A.
The Multistate Bar Exam tests on 2 kinds of contract law: the common law of contracts, & Article 2 of the Uniform Commercial Code (UCC).  How do you know which applies?  

Article 2 applies to only to a sale of goods [“goods” are moveable, personal property].  The common law applies to all other contracts.

#1. Mark Fuhrman contracts to buy Whiteacre.  Does Article 2 apply? No, only covers a sale of goods.
#2. Mrs. Brady hires Michael Jackson to babysit the "bunch."  No, services, and not goods
#3. Delta Airlines agrees to sell 4 DC-9’s to United Airlines for $60 million. Yes, every sale of goods no matter what the contract price and who the parties are.
#4. Ted Koppel agrees to sell his toupee to Kojak for $10. Yes
#5. Citibank agrees to lend United $60 million to buy the DC-9’s from Delta.   Loans and other credit arrangements are governed by the common law.
#6. Ken Lay buys the “Guide to Accounting,” which includes a free class. This is a mixed contract, with both goods and services – which element is more important? Here, it is safe to say that the guide is more important, because the class is thrown in as an additional perk to buying the guide.
#7. I hire Art Deko to paint my house for $3,000, including the paint provided by Art.    This contract is primarily about services, so we would apply the common law, here.
B.
The New York part of the bar exam tests on 3 bodies of law: (1) the common law of
contracts with New York variations; (2) Article 2 of the UCC for sales of goods; &
(3) Article 2A of the UCC for leases of goods. (only covered on the NY portion of the bar)
#8. Delta Airlines agrees to lease a DC-9 to United Airlines. This is an article 2A transaction because you have the leasing of a good
#9. You lease a car from Avis Rent-a-Car. 2A applies to every leas of goods, whether it is a business lease or a consumer lease
#10. You agree to lease an apartment from Helmsley Realty. This deals with the lease of space in a building, so therefore, article 2 does not apply.
KEY ISSUE #2:  CONTRACT FORMATION

VOCABULARY

A.
Contract – a legally enforceable agreement. First, look to see you have an offer that has been excepted and then look to see if it is legally enforceable.

An express contract is created by the parties words, either oral or written.

An implied contract is created by the parties’ conduct, which is necessary to create a contract
B.
Quasi-contract is an equitable remedy that applies whenever the application of contract law yields an unfair or inequitable result.  Quasi-contract is not limited by contract rules, but is governed by equitable concepts.  It protects against unjust enrichment.
#11. Ben Affleck orally agreed to work for WB for 5 years for $20 million per film.  After "Gigli” bombed, WB refused to pay Ben for the film.  The Statute of Frauds bars Ben from enforcing the contract.  Can Ben recover from WB in quasi-contract? Yes, because otherwise it would not be fair and they would have gotten his acting services for free. When it produces and unfair or is unenforceable, look to see if there is a cause of action in quasi-contract to protect against unjust agreement.
#12. How much can Ben recover from WB in quasi-contract? He gets the reasonable value of the benefit conferred, not the contract the price.  The reasonable value will usually be less than the contract price.
C.
Bilateral contract – offer that can be excepted in any reasonable way. In the real world, almost every contract is a bilateral contract
D.
Unilateral contract  - an offer can be excepted only by performance. Questions will state that the contract can only be excepted by performance

All contracts are bilateral unless the offer says it can be accepted only by performance.
FIRST STAGE OF AGREEMENT PROCESS:  OFFER
A.
An offer is a manifestation of an intention to be bound, created by words or conduct.

Offeror manifests his intent to be bound

1.
Context: watch out for an advertisement (it’s usually not an offer)
#13. IHOP advertises in the Post: “Incredible offer!  Breakfast special for $2.49.”  Offer?

No – the general rule is that ads are not offers, because there is no quantity term
#14. Gap's ad reads: "1 blue dress just like Monica's, only $1!  First come, first served." This is an offer because it specifies the quantitative.
2. Content 
a.     Vague or ambiguous terms, like “reasonable” or “fair” (not an offer) do not give rise to an offer
#15. Seller agrees to sell buyer a car for a reasonable price.  Offer? No, if you see the words, fair, or reasonable or appropriate, you should conclude that you do not have an offer. 



b.
“Requirements” contract to be measured by the buyers requirements or the buyers needs.
The words, all, only, or solely show a commitment to exclusivity, which is what gives rise to an offer here.

** You need to look out for an increase in the buyers requirements.
#16. Flatus Café offers to buy all its requirements of beans for the next 5 years for $1 per can. If you see the word all, only, or solely, changes are you have an offer to enter into a requirements contract. 
#17. Seller accepts the Café’s offer.  For the last 3 years, the Café has ordered 1,000 cans a year.  Can the Café require seller to deliver 2,000 cans this year?  No, because the buyer cannot take the seller by surprise.  Any increase in the buyers requirements have to be in line with the buyers prior demands


c.
Open price term (common law differs from Article 2)
This is where the parties have no provided for a contract price
#18. S sends B a letter in which S “offers to sell B Blackacre.”  The letter does not state a price.  Is the letter an offer? NO – blackacre is land so it is a common law deal. With the sale of real property there is no offer unless it describes the property and states the price.
#19. S sends B a letter in which S “offers to sell B a painting of Blackacre.”  The letter does not state a price.  Is the letter an offer? Painting is moveable personal property, so it is a good and therefore article 2 applies.  Under Article 2 there is an offer, “if the parties so intend”
A vague price term is not an offer under the common law or Article 2 – however, a missing price there is still an offer under Article 2, so long as the parties intend there to be an offer.

SECOND STAGE OF AGREEMENT PROCESS:  TERMINATION OF OFFER

Effect:  an offer cannot be accepted if it has been terminated (i.e., it is "dead").

A.
Termination of an Offer by Lapse of Time
#20. On May 15, I offer to sell Jane my 1999 Honda for $5,000.  My offer provides that it will terminate on May 30.  Can Jane accept my offer on June 2? No, because a deadline was set.
#21. On May 15, I offer to sell Jane my 1999 Honda for $5,000.  My offer does not contain a termination date.  Can Jane accept my offer on December 22? No, because even if no deadline is stated, offers don’t last forever. Offers lapse after a reasonable time.
B.
Termination of an Offer by the Offeror’s Revocation

1.
Revocation May be Direct or Indirect

a. Direct revocation: a statement by the offeror to the offeree indicating unambiguously that the offeror has changed her mind. No need to say I revoke or the word revocation, any action that shows she has changed her mind would be sufficient.
b. Indirect: conduct by the offeror unambiguously indicating a change of mind

that the offeree is aware of.  You need offer or conduct or offeree awareness
#22. On January 3, I offer to sell Meg Ryan my Honda for $3,000.  The next day, in the shower, I exclaim, "I do not want to sell my Honda to Meg."  Can Meg still accept? Yes, unless Meg is in the shower with me.
#23. If I sell my Honda to Mischa Barton on January 4, can Meg still accept my offer? Yes, because we have conduct on the part of the offeror that I have changed my mine – there is no evidence that meg knew about that conduct and you cannot have an indirect revocation without offeree awareness. 
#24. Meg sees Mischa driving my Honda on January 5.  Mischa tells Meg she bought the Honda from me the day before.  Can Meg still accept my offer? Here we have conduct and awareness, so we have an indirect revocation.

2.
Revocation of an offer is only effective if it is received before acceptance.

Revocation is only effective upon receipt.

#25. On Monday, I offer to sell Meg my Honda.  On Tuesday, I mail her a letter revoking the offer.  She receives my letter on Thursday.  When is the revocation effective? On Thursday, the day she received it.
The mailbox rule only applies to acceptance.  Revocation is not official until it has been received.
#26. What if Meg had accepted my offer on Wednesday? Then it would be too late for me to revoke – an offer cannot be revoked once it has been accepted.
3.
Generally, the offeror can revoke at any time before acceptance.  However, there are 4 situations where an offer cannot be revoked:


a.
Option: a promise to keep the offer open that’s paid for (consideration) There has to be consideration given in exchange to keep the offer open.
#27. P offers to paint O’s house for $5,000 & promises not to revoke the offer for 7 days.  Can P still revoke the offer?  Yes, because mrely promising to keep an offer open is not enough.
#28. P offers to paint O’s house for $5,000.  P promises not to revoke the offer for 7 days in exchange for O’s payment of $50.  O pays $50 for the option.  Can P still revoke the offer?  No, because here we have a promise to keep the offer open that is paid for. Otherwise the painter would have bargained away his right to revoke.


b.
Detrimental reliance that’s reasonable & foreseeable
#29. Columbia Law School offers me a job.  I sell my house in Austin & move my family to New York in reliance on Columbia’s offer.  Can Columbia still revoke its offer? Not if my reliance is reasonable and foreseeable. If it is both reasonable and foreseeable, then Columbia cannot revoke.


c.
Part performance of an offer to enter a unilateral contract
A unilateral contract is an offer that can only be accepted by performance. 
#30. O offers P $5,000 to paint her house.  The offer states that it can be accepted only by performance.  P starts painting O’s house.  Can O still revoke?. Can O revoke? NO – in a unilateral contract, once the painter starts to paint the owners house, the owner can no longer revoke
#31. O offers P $5,000 to paint her house burnt orange.  The offer states it can be accepted only by performance.  P buys paint & goes to O’s house, but has not started painting.  No – because mere preparation is not enough to trigger the unilateral contract part performance rule. You have to start performance for the rule to apply.  Preparation can be reasonable, foreseeable reliance which makes the offer irrevocable.

#32. O offers P $5,000 to paint her house.  P starts painting the house.  Can O still revoke? There is no language that says only by performance.  This is a bi-lateral contract and with this contract. The start of performance is acceptance of the offer. 



d.
** Firm offer under Article 2: a signed, written promise by a merchant to keep an offer open [note: a "merchant" is a business person].
#33. Smart Auto Sales, Inc., offers to sell Bart Simpson a 1971 Porsche.  The offer is in writing, is signed by Smart, and provides that Smart will not revoke for 2 weeks.  Can Smart still revoke?

Not for two weeks.  This is because the requirements for a firm offer is satisfied which is made by a merchant to keep the offer open.
The writing takes the place of consideration. 
#34. Same facts as #33, except the writing provides that Smart will not revoke for 6 months? A firm offer has a three month cap, so it would be scaled back to three months.
#35. Same facts as #33, except that Smart's promise not to revoke does not state a time period? This means that the offer with be available for a reasonable time, not to exceed three months.
#36. Smart Auto Sales, Inc. makes a signed, written offer to sell Bart Simpson a 1971 Porsche.  Can Smart still revoke?  [compare with #33] Yes. A promise to keep the offer open is missing. The point is that not every signed, written offer is a promise to keep the offer open. This is necessary to have an offer under Article 2.
#37.  S Realty Co. offers to sell Blackacre to Bart Simpson for $50,000.  The offer is in writing, is signed by S, and provides that S will not revoke for 2 weeks.  Can S revoke the offer? This does not involve a sale of goods, so you do not have an offer.  There is no reliance, so there is no part performance and there is no option, so it looks like seller can revoke. 
In NY, a written promise not to revoke is enforceable because the writing takes the place of consideration. An offeror revokes and an offeree rejects.  A rejection is an offeree inappropriate response.
C.
Termination of an Offer by the Offeree’s Rejection

1.
A counteroffer operates as a rejection, but bargaining does not.

#38. Eva offers to sell Greenacres to Zsa Zsa for $50,000.  Zsa Zsa responds, "Dahlink, I vill only pay $49,000."  Eva refuses.  Can Zsa Zsa later accept Eva's original offer? No, because Zsa Zsa’s counter offer kills the offer.
#39. Eva offers to sell Greenacres to Zsa Zsa for $50,000.  Zsa Zsa responds, "Dahlink, vill you take $49,000?"  Can Zsa Zsa later accept Eva's original offer to sell Greenacres for $50,000? Yes, because if the offeree asks a question, that is considered mere bargaining and not a rejection.

2.
A conditional acceptance operates as a rejection & terminates an offer.
#40. Disney sends Bill Clinton an offer to appear in the film, "Waiting to Inhale."  Bill agrees 

on the condition that (or “provided that”/“so long as”/“if”) he get top billing.  Is there an agreement? No, because a conditional acceptance is not an acceptance at all. If you use words like, On the condition that, provided that, as long as or if, in an acceptance, it is just like saying no. This is because a conditional acceptance is not an acceptance at all.

3.
An acceptance containing additional or different terms operates as a rejection under the common law, but not under Article 2.



a.
Common law: acceptance must mirror offer ("Mirror Image Rule")
#41. Landlord sends Tenant a signed lease.  The lease is silent about pets.  Tenant adds, “Tenant may keep a parrot,” signs the lease & returns it to Landlord.  Is there an agreement?  [compare #40]
No, because under the common law, the terms of the agreement must exactly mirror the terms of the offer.  The tenant adding a clause, even something meaningless, serves as a rejection and terminates the offeree power to accept.


b.
Article 2: acceptance need not mirror offer (no “Mirror Image Rule”) 




i.
Under Article 2, additional terms do not prevent agreement.
ii.
But the offeree’s additional terms rarely get into the contract!
 The offeree’s additional terms become part of the contract only if:





(A)
Both parties are merchants;





(B)
The term is not a "material" change; and




(C)
The offeror does not object within a reasonable time.

#42. B makes a written offer to buy 100 widgets from S for $1,000.  The offer does not mention warranties.  S’s written acceptance disclaims all warranties.  Is there an agreement? Yes, article 2 doesn’t have a mirror image rule. An acceptance can be affective even if it adds a term.
#43. Does the agreement include S's disclaimer? No, because even if both parties are merchants, the disclaimer is a material change, one that is likely to cause hardship or surprise for the offeror.  

#44. What if S had not disclaimed all warranties, but had merely added "Saturday delivery"?

Between merchants, it is OK
#45. What if B had responded that Saturday delivery was not convenient? The term would not be included since the offeror had objected to it.
D.
Termination of an Offer by the Death of Either Party before Acceptance
#46. On April 2, X makes an offer to Y.  X dies on April 6.  Can Y still accept X’s offer? No, the  offer was terminated by X’s death on April 6th. It doesn’t matter if Y knows about it.
#47. On April 2, X makes an offer to Y.  Y pays X $100 for a 7-day option.  X promises not to revoke the offer in exchange for the $100.  X dies on April 6.  Can Y still accept X’s offer?

Yes he can, as long as he acts within the 7 day period because the death of a party does not terminate an option. An option is not just a promise to keep the offer open.

THIRD STAGE OF AGREEMENT PROCESS:  ACCEPTANCE
A.
Offer can (but usually does not) control the manner of acceptance.  
#48. On Monday, the Donald emails Kwame an offer of employment that states, “You can accept this offer only by reporting for work on Thursday.”  Kwame emails back the following response, “I am pleased to accept your offer.”  Has Kwame accepted the Donald’s offer? No, usually offer can be accepted by promising, performing or by starting performance, but not THIS particular offer, because the language of the offer controls.
#49. B faxes S an order for widgets stating, “You can accept this offer only by shipping within 24 hours.”  S faxes back: “Accept your offer.  I will ship within 24 hours.”  Has S accepted B’s offer? You can accept it only by performing, which would be shipping.
#50. B faxes S an order for widgets stating, “Widgets must be shipped within 24 hours.”  S faxes back: “Accept your offer.  I will ship within 24 hours.”  Has S accepted B’s offer? Yes. This is a bilateral contract and therefore a promise to perform is good enough. With a bilateral contract, the offer is good enough.
B.
Start of Performance as Acceptance
#51. O offers P $5,000 to paint her house.  P does not respond with words; instead, P starts painting O’s house.  Has P accepted O’s offer so that P is now bound to paint O’s house? Yes, This question involves a bilateral contract and you can only accept by painting. In a bilateral contract, the offer can be accepted in a reasonable way.
#52. O offers P $5,000 to paint her house.  O’s offer states P can accept only by performance.  P starts painting O’s house.  Has P accepted O’s offer so that P is now bound to paint O’s house? No, because with a unilateral contract, an offer can be accepted only completing performance.
#53. Same facts as #52.  Can O still revoke her offer?  [same hypo as #30]
Once the offeree begins to perform, the offeror can no longer revoke the offer to enter into a unilateral contract
C. 
Improper Performance as Acceptance
#54. O offers P $5,000 to paint her house white.  P does not respond with words; instead, P paints the house maroon.  Has P accepted O’s offer, so that O can sue for breach of contract? If there is a contract, it is an IMPLIED contract rather than expressed. This is also a breach of contract.
#55. B orders a Britney CD from S.  S ships an Incubus CD instead.  What result? Same as at common law – seller has simultaneously accepted the buyers offer and breached the contract. 

The accommodation exception.
#56. B orders a Britney CD from S.  S ships an Incubus CD instead, but includes a note saying, "I’m out of Britney, but am sending Incubus in the hope it meets your needs."  Has S accepted? No, because if the seller lets the buyer know why it is sending the wrong goods, then there is no acceptance and therefore no breach
Silence as Acceptance
D. - in general, silence is not acceptance

#57. I leave a note on your outline at the break: "I offer to sell you my Honda for $5,000.  If I don't hear from you by 9 p.m. tonight, you've accepted."  You say nothing.  Have you accepted? No, offeror cannot single handedly turn the offeree’s silence into acceptance because there is too much chance that the offeree would be bound as well.
E.
When is an acceptance effective?


1.
Mailbox Rule: acceptance is effective when mailed [Policy: protects the offeree, who can rely on a contract being formed once he mails an acceptance]. This is to protect the offeree can be protected from the offerors revocation


Key facts:  (1) people are in different places & (2) there are conflicting



communications.  You need to figure out which communication controls.

#58. Victoria’s Secret sent Janet Jackson a letter offering her a job as a model.  On February 2 (after her “wardrobe malfunction”), Victoria’s Secret sent Janet a letter revoking its offer.  Janet mailed her acceptance February 4.  On February 6, Janet received the revocation.  On February 8, Victoria’s Secret received Janet’s acceptance.  Is Janet’s acceptance effective? Yes, because Janet’s acceptance was affective when it was mailed on February 4th.  Revocation is only effective upon receipt.  Therefore, the offer was accepted on February 4th so it is too late for Victoria Secret to revoke.
#59. What if Victoria’s Secret never received Janet's acceptance letter? It doesn’t matter whether the answer actually gets there, because the burden of loss is on the offeror.

2.
Exceptions to the Mailbox Rule


a.
If the offer provides otherwise
#60. Captain Kirk offers to sell the Starship Enterprise to the Klingons for $5 million.  His offer provides, "Your acceptance must be received by January 9."  On January 9, the Klingons mail their acceptance.  Captain Kirk receives it on January 11.  Is Captain Kirk bound? No, because the offeror can overrule the mailbox rule.


b.
Irrevocable offer
#61. Captain Kirk offers the Enterprise to the Klingons for $5 million.  They pay him $3,000 for his promise to hold the offer open until January 9.  On January 9, the Klingons mail their acceptance, which Captain Kirk receives on January 11.  Is Captain Kirk bound? No, because the mailbox rule does not apply to a irrevocable offer. Because it was not received by January 9th there was no contract.
The policy helps you understand why the exception has been carved out.



c.
Acceptance, then rejection

#62. Slash gets a letter from the Dixie Chicks inviting him to join the group.  On May 14, he mails a letter accepting the offer.  On May 16, he mails a letter rejecting it.  Slash’s rejection letter arrives on May 18.  His acceptance letter arrives on May 20.  Is his acceptance effective?
Yes, under the mailbox rule, unless the rejection gets there first AND the offeror relies on it.


d.
Rejection, then acceptance (mailbox rule does not apply)
#63. Now assume that Slash mails a letter rejecting the offer on May 14, then mails a letter accepting it on May 16.  Which is effective—the rejection or the acceptance?
If a rejection is sent first, the mailbox rule does not apply. This means that if a rejection is sent first an acceptance is only affective when it is received. In this hypo it is a waste, whichever one gets their first applies.
DEFENSES AGAINST FORMATION

A.
Defendant’s Lack of Capacity to Contract

1.
Categories: under 18; intoxicated; mentally incompetent.

2.
An incapacitated defendant has the right to disaffirm (avoid) the contract. They can get out of a contract.
#64. Sean Penn makes an agreement to sell his Harley to 17-year-old Lindsay Lohan for $27,000.  Sean breaches.  Can Lindsay enforce the agreement against him? YES! All we care about is the defendants capacity, the plaintiffs capacity is totally irrelevant.
#65. Same facts as #64.  Lindsay breaches.  Can Sean enforce the agreement against her?

She can disaffirm the contract so it is not enforceable against her.
#66 Same facts as #64, except that Sean believes Lindsay is 18 because Lindsay told him she was 18.  Can Sean enforce the agreement against her? No, it doesn’t matter what Lindsey told sean, the only relevant fact is whether Lindsey was 18 at the time of the agreement
3.
An incapacitated party can impliedly reaffirm a contract by retaining the benefit of the contract without complaint after she gains capacity. 
#67. Same facts as #64.  What if Lindsay retains the Harley without complaint after she turns 18?

If Lindsey continues to use the Harley she has impliedly reaffirmed the contract.

The defendant retained the benefit of the contract without complaint.

4.
An incapacitated party is liable for necessaries (food, shelter, clothing, or medical care), but only on a quasi-contract basis. They are liable for the reasonable price of these items.
#68. Landlord leases an apartment to tenant for $800 a month.  Tenant is mentally incompetent.  Is tenant legally obligated to pay for the use of Landlord’s apartment? Yes, but only on a quasi-contract basis, which is the reasonable value of the apartment and not the contract price.
B.
Duress
#69. Princeton Review threatens to shoot my son unless I lecture for them.  I agree.  Is our agreement legally enforceable? No, you can’t threaten physical harm.
#70. S & B enter a contract for S to deliver 100 Elmo dolls to B for $1,000.  S later refuses to deliver them unless B also agrees to buy 100 Kermit dolls for $2,000.  S is the only source for the Elmo dolls, which B needs immediately.  B agrees to buy the Kermit dolls.  S then delivers the Elmo dolls.  Is the agreement to buy the Kermit dolls enforceable? No, there is a flaw in the agreement process known as economic duress.  You need to look out for:
1) someone threatens to breach an existing contract unless he gets a better deal

2) the other guy only makes a new agreement because he desperately needs to get the first deal done.
3) There is no alternative source of supply.

#71. S usually sells umbrellas for $3.  When it rains, S increases the price to $10.  During a storm, B agrees to buy an umbrella from S for $10.  B pays S $10 & receives an umbrella.  After the storm, can B get any money back from S on the ground of duress? No, this is not what we mean by economic duress.
C.
Misrepresentation

#72. S tells B that his house has never had any roaches.  That statement induces B to agree to buy S’s house.  Although S honestly & innocently believes that the house has never had any roaches, the house indeed has roaches.  Is B’s agreement to buy S’s house legally enforceable?

No, because of the material misrepresentation that induced the agreement. Even if it is an honesy misrepresentation, it can be a fatal flaw in the process.
D.
Mistake of Fact in Existence at Time of Agreement

1.
Mutual Mistake of Material Existing Fact

#73. Madonna contracted to sell her home on Fire Island to Justice Scalia for $3 million.  Neither was aware that a fire had destroyed the house 2 days earlier.  Is Justice Scalia bound? The existence of the house was material to the contract and they entered into the contract on the basis that the house was still in existence but it wasn’t
#74. B and S agree on the sale of a drawing for $75,000.  Although the agreement does not state that the drawing is a Warhol, and S has never represented to B that it is a Warhol, both B and S believe the drawing is a Warhol.  After the agreement, but before performance, they learn that the drawing is not a Warhol.  Is their agreement enforceable? No, because there is a fatal flaw in the process and there was a mutual mistake with regard to a material fact.
#75. What if the drawing is a Warhol, but is worth only $1,000, not $75,000, as both believed?

Yes, yes it is.  A mistake as to market value is not considered material. That means that the buyer is stuck with the deal. A mistake as to market value is not considered material and therefore does not give rise to a defense based on mutual mistake.
2.
Unilateral Mistake of Material Existing Fact

#76. Same facts as #74, except that B believes the drawing is a Warhol.  S does not believe the drawing is a Warhol, and does not know that B believes it is.  After the agreement, but before performance, B learns the drawing is not a Warhol.  Is the agreement enforceable? Yes, the mere fact that one party is laboring under a mistaken belief is not a fatal flaw in the agreement process as long as the other party was not aware of the mistake.
E.
Lack of Consideration or a Substitute for It
In NY, the existence of a written agreement eliminates the need for consideration. So, the wiritng substitutes as consideration.

1.
Definition: "bargained-for legal detriment/benefit"

There has to be a bargain in order to be consideration.

#77. The agreement between B and S provides for the sale of bar exam “flash cards” by S & payment of $100 by B.  B now refuses to pay S the $100.  Was there consideration for B’s promise to buy the flash cards?  Yes, the sellers promise to sell the flashcards was consideration for the buyer promise to pay.
#78. I promise to pay you $100 if you stop listening to recordings by Nine Inch Nails.  You do what I asked.  Is there consideration for my promise to pay you the $100?
 Your forbearance is consideration for my compensation. Consideration involves a bargained for benefit. 

2.
"Past consideration" is not consideration at all
#79. In August, Simon helps Paula unload a U-Haul.  In September, Paula promises to pay Simon $300 for his help unloading the U-Haul.  Paula now refuses to pay him.  Was there consideration for Paula’s promise to pay Simon?     You can’t bargain for something that has already been done. 
#80. Same facts as in #79, except that Paula’s promise to pay Simon for his help was in writing? On the multistate bar exam, the promise will still not be enforceable, but her promise would be enforceable in NY. In NY, the existence of a written agreement takes the place of consideration.
3.
Adequacy of consideration is irrelevant
#81. We agree that I will pay you $500 for your John Denver “Greatest Hits” CD.  The CD is only worth $10.  Is there consideration for my promise to pay you $500? As long as there is a bargain, it doesn’t matter. The law doesn’t weigh what one party is giving against what the other party is giving.

4.
"Pre-existing duty rule" applies to contract modifications 

You need consideration to modify a contract.

#82. Ashlee Simpson contracts to sing at Owner’s venue for $25,000.  Upon her arrival, Ashlee asks for $30,000 for the same performance covered by the contract.  Owner agrees to pay her $30,000.  Ashlee performs.  Owner then refuses to pay the extra $5,000.  Is there consideration for Owner's promise to pay Ashlee the extra $5,000? No, because all Ashley did was what she was already legally obligated to do under the contract.
#83. Same facts as in #82, except that Owner’s promise to pay the extra $5,000 is in writing? On the mutistate the answer remains the same, but in NY the existence of a writing eliminates the need for consideration.
#84. Same facts as in #82, except that Ashlee also agrees to sign autographs for an hour after the concert in exchange for the additional $5,000? Any additional work makes the new agreement legally enforceable.
#85. Same facts as in #82, but the promise to pay the extra $5,000 is made by a local record store, not by Owner? If the promise comes from a third party, then the pre-existing duty rule does not apply. The pre-existing rule only applies to parties to the contract.
#86. S contracts to sell 100 widgets to B for $700.  Later, S and B orally agree to increase the price to $900.  Is B’s promise to pay the extra $200 enforceable? Yes, as long as there is good faith, because there is no pre-existing duty rule under article 2.

5.
Partial payment as consideration for promise to forgive balance of debt

#87. You owe Visa $2,500.  The debt is due & undisputed.  You & Visa orally agree that if you pay $2,000 immediately, Visa will forgive the other $500 of the debt.  You pay Visa $2,000, but Visa sues you for the other $500!  Was your payment of $2,000 consideration for Visa’s promise?
No, partial payment of a debt that is due and undisputed is not consideration for the other parties promise to forgive the balance of the debt.
#88. Same facts as #87, except that your agreement with Visa was in writing? Existence of a writing eliminates the need for consideration in NY.
#89. Same facts as #87, but the $2,500 debt was in dispute? Here, there is consideration and the release is enforceable.  The law favours disputed claims.
6.
Promise to pay debt barred by statute of limitations

#90. You owe Visa $2,500.  Legal action to collect the debt is barred by the statute of limitations.  Nonetheless, you write Visa: "I know I owe you $2,500.  I will pay you $2,000."  Is your promise to pay Visa $2,000 legally-enforceable? Yes, not because of consideration, but because of the writing. This is both in NY and in the multi-state bar exam.
7. Promissory estoppel as a substitute for consideration [requires a promise & foreseeable, detrimental reliance on the promise]
Reliance on a promise – you are using promissory estoppel as a substitute for consideration. This means that promissory estoppel should never be your first choice answer. 
#91. Tenant leases an apartment from Landlord under a lease that expires next month.  Landlord promises Tenant to renew the lease at the same rent for another year.  In reliance on Landlord’s promise, Tenant repaints the apartment.  Landlord then refuses to renew the lease.  Was Tenant’s painting the apartment consideration for Landlord's promise to renew the lease? The landlord was not bargaining for anything and the landlord was simply making a promise. Consideration is not the right answer because the landlord was not bargaining at all.
#92. Same facts as #91.  Can Tenant enforce Landlord’s promise to renew on any other ground? The only other option is promissory estoppel.  There was reliance on the promise – was the reliance foreseeable.  Is there consideration and if not, can you use the doctrine of promissory estoppel based on foreseeable, detrimental reliance.
Lack of consideration is the most tested defense on the bar.

F.
Illegality at time of agreement: distinguish illegal subject matter from illegal purpose.
It is the subject matter that serves as a defense. 
#93. Tony Soprano hires Uma Thurman to kill a rival mobster for $20,000.  If Uma does not kill the rival, can Tony sue for Uma breach of contract? No, the subject matter of the contract is illegal. 
#94. Uma agrees to buy a non-refundable ticket on American Airlines from Los Angeles, where Uma lives, to Newark, where the rival lives.  If Uma does not pay for the ticket, can American recover from Uma for breach of contract? Yes, assuming that American did not know of her illegal purpose.  The contract itself is not illegal.  In this case American can enforce the case against her.
G. Public Policy

1. Covenants not to compete [look to need for covenant & scope of covenant]
Two things you need to look out for:

1) the need for the covenant

2) the scope of the covenant

#95. Tony sells the Bada Bing to Guido.  The agreement provides that Tony will not open another bar within 5 miles of the Bada Bing for one year.  Is this covenant legally enforceable?  We can’t say for sure because it depends on whether the time limitations was reasonable and whether the geographic limitation is reasonable.
The policy here is the need to balance freedom of contract against restraint of trade.
#96. Tavern on the Green requires all its employees to sign a contract that prohibits an employee from working for another restaurant in N.Y.C. for 90 days.  Is this covenant legally enforceable? In additional to the reasonableness to the duration of the clause and the geographical limitation with an employment contract  you also need to assess whether there is a business need for the protection.  It may be OK for the chef, but not OK for the busboys.
2.
Exculpatory clause (a clause eliminating contract liability)

#97. Builder contracts to remodel Owner’s home.  The contract provides that Builder will not be liable for damages caused by negligence of its employees.  Is this clause enforceable? It depends on the facts. Contract law says that you can contract away liability for negligence in appropriate circumstances. BUT, you can’t contract away liability for intentional torts or for gross negligence.
H.
Unconscionability (look for oppressive terms or unfair surprise at time of agreement) Oppressive terms or an unfair surprise at the time of the agreement. The fact that the terms end up seeming harsh later on, is irrelevant. Look for substantive unconscionability, where the terms of the contract itself is unfair. Or you can have procedural unconscionability which usually involves fine print or legaleeze of some sort.
KEY ISSUE #3:  STATUTE OF FRAUDS

This requires that certain contracts be evidenced by a writing.
This means that a writing is required for enforcement.  If you have a contract with an agreement that is otherwise legally enforceable, then you need to ask if you need a writing to enforce that contract.

A.
Contracts “within the Statute of Frauds” [means that the Statute of Frauds applies] 

a. Transfer of an interest in real estate of more than one year’s duration
#98. Tenant alleges that Landlord orally agreed to lease an apartment to her for one year.  Is their agreement within the Statute of Frauds? NO. Signing a lease is a good business.  But a lease for one year or less is not required to be in writing.
#99. Bill Gates alleges that Gilligan orally agreed to sell Gilligan’s island to him.  Is their agreement within the Statute of Frauds? The essence of a sale is that he is transferring his interest forever, so the sale of real estate falls within the statute of frauds.
#100. “W” alleges that J.R. orally agreed to sell him a two-year easement on Southfork.  Is their agreement within the Statute of Frauds?  Yes, because all you need is a transfer of an interest in real estate for more than one years duration. An easement is included as well.
#101. “W” alleges that Builder orally agreed to build a fence around his ranch in Crawford, Texas.  Is their agreement within the Statute of Frauds? No, because this is not the transfer of an interest in real estate and is instead, simply a contract to build a fence.

2.
Service contract incapable of being fully performed within a year from the date of the agreement [ignore what actually happens; look at what might have happened under the terms of the contract]
If under the terms of the contract, full performance is impossible, then the writing is required. If it is possible to b finished with a year then a writing is not mecessary.
#102. Woody Woodpecker alleges that on February 8, 2004, “W” orally agreed to have Woody cut down all the trees on his ranch.  Is this agreement within the Statute of Frauds? No, because whenever we are given a specific task, there is no statute of frauds problems, because nay task is capable of being performed within one year. 
#103. What if Woody doesn't actually finish the job until August 23, 2005? It doesn’t matter what actually happens because it is not within the statute of frauds.  The mere fact that he doesn’t finish within one year is irrelevant.
#104. Big Bird alleges that Sesame Street orally agreed to employ him for the rest of his life.  Is this agreement within the Statute of Frauds? Under the Multistate rule, lifetime contracts do not have to be inwriting because Big Bird could die within the first year.  They are capable of being performed within the one year.
In NY it DOES fall within the statute of frauds because Big Bird might live more than one year.
#105. Big Bird alleges that Sesame Street orally agreed to employ him for 3 years.  Is this agreement within the Statute of Frauds? Yes, any time you have a specific time period of more than one year it is within the statute of frauds.
#106. Big Bird alleges that Sesame Street orally agreed to employ him for 1 year, starting next Monday.  Is this agreement within the Statute of Frauds? Yes, because the clock starts running at the time the agreement was made, not when performance is supposed to begin.
#107. Enya alleges that on May 1, 2004, Club Putz orally agreed to have her perform at its New Year’s Eve Gala on December 31, 2005.  Is the agreement within the Statute of Frauds? Yes, because the duration of her performance is totally irrelevant.  The time period runs on the date of the contract

3.
Sale of goods for $500 or more.

#108. Sear’s alleges that Senator Hilary Clinton orally agreed to buy a whitewater raft for $500.  Is this agreement within Article 2’s Statute of Frauds? Yes, because this involves a sale of goods and the contract price is $500 or more. Article 2, statute of frauds only applies if the contract is for goods $500 or more.
#109. Sear’s alleges that Senator Hilary Clinton orally agreed to buy a whitewater raft for $400.  Is this agreement within Article 2’s Statute of Frauds? No, contract price must be $500 or more for Article 2 Statute of Frauds to apply.
4.
Lease of goods where lease payments total $1,000 or more
In NY, you need a writing if you are leasing goods in the amount of $1000 or more.

#110. Dell Leasing Co. alleges that Roger orally agreed to lease a computer for one year for $300 a month.  Is such an agreement within the Statute of Frauds? Yes, the question gives us a monthly rental fee, and $300 x 12 months = $3600 which is more than $1000 and therefore, falls within the statute of frauds.
5.
Promise to “answer for” the debt of another (limited to guarantees)

#111. Debtor owes Creditor $1,000.  Creditor alleges that Guarantor orally agreed to pay the $1,000.  Is this agreement to pay within the Statute of Frauds? No, the statute of frauds doesn’t care about one parties promise to pay another’s debt.
#112. Debtor owes Creditor $1,000.  Creditor alleges that Guarantor orally agreed to pay the $1,000 if Debtor did not pay.  Is this agreement to pay if Debtor doesn’t pay within the Statute of Frauds? Yes, this is a guarantee – this means that because there is language, IF the debtor doesn’t pay, is the guarantor liable. It involves secondary liability.
#113. Same facts as #112.  Debtor’s debt to Creditor is for paint that Debtor bought to use in painting Guarantor’s house.  Is this agreement within the Statute of Frauds? No, this is known as the “Main Purpose” Exception. IF you’re told the purpose of the guarantee and that purpose is to benefit the guarantor, then it is not within the statute of frauds.

6.
Promise by an estate representative to use her own funds to pay estate expenses


7.
Promise in consideration of marriage

#114. Demi Moore alleges that Ashton Kutcher orally agreed to renounce all claims to her assets if she would marry him.  Is such an agreement within the Statute of Frauds?    Yes a pre-nuptial or post-nuptial agreement falls within the statute of frauds.
#115. Demi alleges that Ashton orally agreed to marry her.  Is this agreement within the Statute of Frauds? A mere promise to marry is not within the statue of frauds
8.
Miscellaneous provisions of the New York Statute of Frauds [assignment of insurance policy; promise to name beneficiary of insurance policy; agreement to pay commission or finder’s fee] 
B.
Application of the Statute of Frauds to contract modifications [key is whether the contract as modified falls within the Statute of Frauds]
#116. Tenant has a contract to rent an apartment from Landlord for 1 year.  Tenant alleges that Landlord later agreed to extend the lease to 36 months.  Is the modification agreement within the Statute of Frauds? Yes, because the contract as modified, involves a three year lease.
#117. Tenant has a contract to rent an apartment from Landlord for 36 months.  Tenant alleges that Landlord later agreed to reduce the term to 9 months.  Is the modification agreement within the Statute of Frauds? No, because the contract as modified involves a lease of less than one years duration.
#118. Nick agreed to buy 60 jugs of wine from Elite Liquors for $600.   Nick alleges Elite later agreed to reduce the price to $450.  Is the modification agreement within the Statute of Frauds? No, because the contract as modified, involves a sale of goods for less than $500.
#119. Big Bird has a written contract to work for Sesame Street for 9 months for $5,000 a month.  The contract provides that all modifications must be in writing.  Is an oral modification effective? Yes, even thought the contract provides that all modifications must be in writing an oral modification will be effective because under the common law, a clause that requires a written modification is not enforceable. However, under Article 2, such clauses are enforceable.
C.
Satisfying the Statute of Frauds with a Writing
1.
Sale of goods: writing must contain a quantity term & be signed by the party asserting a Statute of Frauds defense (the defendant)


#120. Elvira sues Chucky for $500 alleging that Chucky agreed to buy 70 dolls from her for $500.  Chucky asserts a Statute of Frauds defense.  There is a writing: "I agree to buy 70 dolls from Elvira,” signed by Chucky.  Does the writing satisfy Statute of Frauds against Chucky? Yes, because it has a quantity term and it is signed by Chucky.
#121. Same facts as #120, except that the writing states "I agree to sell 70 dolls to Chucky,” signed by Elvira.  Does the writing satisfy the Statute of Frauds against Chucky? No, because Chucky was not the one who signed it.
In only one case can they use a signing by the person who

#122. B, a merchant, sends S, a merchant, a fax: "This is to confirm our agreement that you will deliver 50 snowglobes to us for $500.  /signed/ B."  S gets the fax, but does not respond.  B sues S for breach of contract.  S asserts a Statute of Frauds defense.  Does B’s fax satisfy the Statute of Frauds against S? Yes, this is the one fact pattern where the writing does not have to be signed by the defendant.
For this rule to apply:

1) Both parties must be merchants

2) The writing must confirm a prior agreement and must contain a quantity term

3) There must be no response. The failure to respond provides the nedessary proof that there wasn’t any fraud.
2.
Lease of goods: writing must state that it’s a lease, the number of items being leased, the length of the lease & the rental payments.
#123. Eve signs the following: “I agree to lease one apple-picking machine from Jake Plummer.”  Eve breaches.  Jake sues Eve for breach of contract.  Eve asserts a Statute of Frauds defense.  Does the writing satisfy the Statute of Frauds against Eve? No, because it leaves out information required by Article 2A – it has a quantity term and states that it is a lease, but it doesn’t say what the length of the lease is, and it doesn’t contain the rental payments. Writing must be signed by the defendant.
#124. Same facts as #123, except the writing states: “I agree to lease one apple-picking machine from Jake Plummer for 2 years for $100 a month.”  Does the writing satisfy the Statute of Frauds against Eve?  Yes, because all of the necessary information is there.
3.
All other prongs of the Statute of Frauds: writing must contain all material terms (“who” & “what”) & be signed by party asserting a Statute of Frauds defense (the defendant)
#125. Divine Brown mails Hugh Grant the following signed writing: "I accept your offer."  Does the writing satisfy the Statute of Frauds? No, because this writing does not contain any of the material terms.
#126. Crain Law Firm signs the following letter: "We agree to employ Jimmy Berlutti as a lawyer for 3 years at a salary of $600,000 a year."  A month later, the firm terminates Jimmy’s employment without cause.  Jimmy sues the firm for breach of contract.  The firm asserts a Statute of Frauds defense.  Does the writing satisfy the Statute of Frauds against the firm? Yes, because it has all of the material terms, including the who and the what. AND, the writing is signed by the law firm. 
*** #127. Same facts as #126, except that Jimmy quits working for the firm after one month.  The firm sues Jimmy for breach of contract.  Jimmy asserts a Statute of Frauds defense.  Does the writing satisfy the Statute of Frauds against Jimmy? No, because even though it contains all of the material terms, Jimmy isn’t signing. These Hypos demonstrate that the statute of frauds can be a one way street – that is, Jimmy can use the writing to satisfy the statute o frauds against the law firm, but the law firm can’t use it against him.
D.
Satisfying the Statute of Frauds without a Writing

1.
Full performance of service contracts within 1 year from the date of the agreement.  If you don’t have a writing, look to see if there has been full performance.
#128. Sesame Street orally agrees to employ Big Bird for 2 years for $50,000, payable at the end of the term.  Big Bird works for 2 years.  Sesame Street refuses to pay him.  Big Bird sues for breach of contract.  Sesame Street asserts a Statute of Frauds defense.  Does Big Bird’s working for 2 years (“full performance”) satisfy the Statute of Frauds? Yes, full performance will take Big Bird out of the Statute of Frauds.
#129. Same facts as #128, except that Sesame Street fires Big Bird after 2 months.  Big Bird sues for breach of contract.  Sesame Street asserts a Statute of Frauds defense.  Does Big Bird’s working for 2 months (“part performance”) satisfy the Statute of Frauds?  No, partial performance of a service contract does not satisfy the statute of frauds because only full performance will do.
Big bird can recover in Quasi contract For the reasonable value of the services he rendered.


2.
 Part performance in contracts for the transfer of an interest in real estate

#130. Bill Gates alleges that Gilligan orally agreed to sell Gilligan’s island to him for $400,000.  Bill has paid Gilligan $50,000, and made improvements to the island.  When Bill sues for breach of contract, Gilligan raises a Statute of Frauds defense.  Does Bill’s partial payment plus improvements satisfy the Statute of Frauds? Yes, because part performance in real estate contracts requires two out of three things.  It requires partial payment or the buyers improvement of the real estate or the buyers possession of the real estate.
#131. Bill Gates alleges that Gilligan orally agreed to sell Gilligan’s island to him for $400,000.  Bill has paid Gilligan the entire $400,000.  When Bill sues for breach of contract, Gilligan raises a Statute of Frauds defense.  Does Bill’s full payment satisfy the Statute of Frauds? No, because payment alone, even full payment is not enough to satisfy this exception to the statute of frauds.

3.
Sale of goods



a.
Part performance (for goods delivered by seller or paid for by buyer)
#132. Seller alleges that A-Rod orally agreed to buy 50 bats for $100 each.  Seller delivers 20 bats to A-Rod.  A-Rod keeps the bats & does not pay.  Seller sues A-Rod for $2,000.  Does Seller’s delivery satisfy the Statute of Frauds? Yes it does – A-rod loses the statue of frauds defense for the bats that the seller has already delivered.
#133. A-Rod alleges that Seller orally agreed to deliver 50 bats for $100 each.  Seller delivers 20 bats.  A-Rod pays $2,000, but Seller does not deliver any more.  A-Rod sues Seller for breach.  Seller asserts a Statute of Frauds defense.  Does Seller’s delivery satisfy the Statute of Frauds? No, not here, because this lawsuit is about stuff that hasn’t been delivered yet. The exception only applies to the goods that have already been delivered. 
#134. Same facts as #133, but A-Rod had already paid Seller $5,000 for all 50 bats. If A-Rod paid for all of the bats, the seller will lose any statute of frauds defense.
E. Judicial admission in a pleading, in testimony or in response to discovery
E.
Written authority to sign agreement for another [“Equal dignities rule”] 

One person gives an agent written authority to sign for him or her.
#135. Samantha claims she is authorized to sign a lease for Mr. Big in which Mr. Big is leasing an apartment from Landlord for 2 years.  Does Samantha need written authorization? Yes, under the Equal Dignities Rule – if the underlying agreement falls within the statute of frauds, then you need written evidence of the agents authority. A 2 yea lease falls within the statute of frauds. The agents authority must be in writing as well and must be treated with “Equal dignity” to the underlying transaction.
#136. Same facts as #135, except that the lease is for one year.  Does Samantha need written authorization? Yes, a 1 year lease does not fall within the statute of frauds so the agents authority doesn’t have to be in writing either.
KEY ISSUE #4:  TERMS OF THE CONTRACT

A.
Words of the Parties
1.
Effect of a writing: the Parol Evidence Rule keeps out evidence of what the parties said & wrote before they reduced the terms of their agreement to writing.
It is suggesting that a later written version is more reliable than anything that came before it. This is designed to give primacy to a later writing.
#137. Liz Taylor signs a contract to lease the Grand Ballroom at the Plaza for her ninth marriage on May 1, 2005.  Liz claims that the deal was that she could select any ballroom she desired.  Liz has a fax from the Plaza sent before the written contract that supports her claim.  If Liz sues for reformation [rewriting] of the contract, can the court consider the fax? No, the Parol evidence rule prevents Liz from getting in evidence of a prior agreement that contradicts the later writing.

2.
Comparison of Statute of Frauds and the Parol Evidence Rule



a.
A parol evidence rule problem requires a writing.


b.
A Statute of Frauds problem involves an oral agreement.

3.
Exceptions to the parol evidence rule
a.
To correct a clerical error (e.g., a typo, transposing numbers, etc.)


b.
To establish a defense to the enforceability of an agreement – this is to get in a defense about formation.
#138. Same facts as #137, except that Liz alleges that just before signing the contract, the Plaza’s manager told Liz the Grand Ballroom was soundproof.  Liz seeks rescission on the ground that the contract is unenforceable because of the manager’s misrepresentation.  Can the court consider Liz’s testimony about what the manager told her? Yes – Liz is not trying to change the terms of the deal, she merely wants out of the contract – there was a flaw in the agreement process which lead to this deal.  Misrepresentation is a defense against the formation of a contract.


c.
To explain the written contract – to explain what a term means in a written contract.
#139.  Liz signs a contract to lease a ballroom at the Plaza for her wedding on May 1, 2005.  Liz claims that the deal was for the Grand Ballroom.  Liz has a fax from the Plaza sent before the written contract supporting her claim.  If Liz sues for breach of contract, can the court consider the fax? Yes, because you can always get in parol evidence to show what a term means.


d. 
To supplement a “partially-integrated” writing [a final statement of the terms included, but not a complete statement of all terms agreed to] You can get in evidence of consistent additional terms.
#140. The written lease says nothing about sleeping accommodations for the newlyweds.  Liz claims that just before signing the lease, the Plaza’s manager also promised Liz that the Plaza would "throw in the bridal suite for free."  Can Liz get this promise into evidence?    Yes, she can supplement the written lease agreement because it doesn’t appear to be complete on its face. It didn’t say anything about sleeping arrangements.
#141. Same facts as #140, except that the written lease also said: "This contract is limited to the terms set forth herein" [merger clause]? A merger clause is treated as proof that the writing is complete on its face and therefore cannot be supplemented.
4.
Changing an agreement after it has been reduced to writing (modification)
#142. The written lease says nothing about sleeping accommodations for the newlyweds.  Liz claims that after signing the written contract, the Plaza’s manager also promised Liz that the Plaza would "throw in the bridal suite for free."  Can Liz get this promise into evidence?   Yes she can because the parol evidence rule looks backwards from the time of the written contract.  It has nothing to do with what happens later on.
B.
Conduct of the Parties 


1.
Course of performance: what the parties have done under this contract.


2.
Course of dealing: what the parties have done under their earlier contracts.


3.
Usage of trade: what others in the trade do under similar contracts.

These three items are set out in a hierarchy to most important to least important.

#143. S contracts to sell B 90 chickens each week in 2005.  In a dispute over whether “chickens” includes “stewing chickens,” what extrinsic evidence may the court consider, and in what order? The court can look at what the parties have already done under this contract. Has the seller, previously delivered stewing chicken that the buyer accepted. Where there previous contracts between the parties, and finally, what is done in other contracts involving chicken, generally.
C.
Seller’s Warranties of Quality in a Sale of Goods under Article 2


1.
Express warranties [fact, promise or description, but not opinion].
· These are created when the seller makes a statement of fact
· A promise

#144: Which of the following is an express warranty:

(a) “This desk is solid mahogany”? Expressed warranty because it is a fact
(b) “This computer is guaranteed for 2 years”? This is an expressed warranty because it is a promise
(c) “All parts are top quality”?  Not an expressed warranty, it is merely the expression of an opinion.
 (d)
The seller’s use of a sample or model – it is an expressed warranty

2.
Implied warranty of merchantability – a warranty that the goods are fit for their ordinary purpose.  You need a particular kind of merchant – this is the only provision where a special kind of merchant is necessary. They must be a merchant who deals in goods of the kind.


a.
Definition: goods are fit for their ordinary purpose


b.
Key: seller must be a merchant who deals in goods of the kind
#145. Marion Jones buys running shoes from Winged Foot Shoe Co.  The contract is silent as to the quality of the shoes.  Is there an implied warranty of merchantability? Yes, because a shoe company selling running shoes gives an implied warranty of merchantiability.
#146. Winged Foot Shoe Co. sells one of its delivery vans to Bob.  Is there an implied warranty of merchantability? No, because Winged shoe company doesn’t deal in vans.

3.
Implied warranty of fitness for a particular purpose
a. Definition:  the goods are fit for the buyer's special purpose
b.
Key: buyer has (1) special purpose; (2) buyer is relying on S; & (3) S knows it 

#147. Buck Naked, a student from the "boonies," tells a clerk in a shoe store, “I need shoes to interview with a Wall Street firm & don’t know what shoes are appropriate.”  The clerk sells Buck white, patent leather loafers.  The Wall Street lawyers take one look at Buck’s shoes & end the interview.  Is there a breach of the implied warranty of merchantability? No, there is an implied warranty of merchantiability,  but there is no breach. The shoes are fit for their ordinary purpose.  This is a warranty that the goods are fit for their ordinary is.
#148. Same facts as #147.  Is there a breach of the implied warranty of fitness for a particular purpose? Yes, because Buck has a special purpose in mind, is relying on the clerk to pick out proper shoes and the clerk knows that.
D.
Seller’s Warranties of Quality in a Lease of Goods under Article 2A (NY only)
 Same implid warranties in a lease of goods as under a sale of goods, pursuant to article 2.
This is a finance lease.
#149. Roy leases a computer from Gigabyte Computer Co.  Is there an implied warranty of merchantability?  .
#150. Roy leases a computer from Citibank, which bought the computer from Gigabyte Computer Co.  Is there an implied warranty of merchantability? There is no implied warranty of merchantiability made by the bank. There is only a warranty made by the computer company
E.
Limitations on Warranty Liability in Sales and Leases of Goods

1.
Disclaimer of warranties (clause that eliminates warranties)

#151. A contract for the sale (or lease) of a computer provides that “all parts are guaranteed for 2 years.”  What if that same contract also provides that “all warranties are disclaimed”?   You cannot disclaim an expressed warranty. The seller can’t make an expressed warranty and then on the other hand, disclaim it.
#152. A contract for the sale (or lease) of a computer from Gigabyte Computer Co. provides for the sale (or lease) of the computer “as is.”  There is no other statement in the contract about the quality of the computer.  Are there any implied warranties under this contract?   No, because a seller or lessor can disclaim all implied warranties by using the magic words “as is” or the magic words “with all faults”.
#153. Same facts as #152, except that the contract provides that there are “NO EXPRESS OR IMPLIED WARRANTIES OF MERCHANTABILITY OR FITNESS,” instead of saying that the computer is sold “as is.”  Are there any implied warranties? This disclaimer is effective because it is conspicuous. It is in large print and is likely to draw the attention of a reasonable person.

2.
Limitation of remedies (doesn’t eliminate warranty, just limits recovery) 
#154. Buyer buys an oven from the Stove Store.  The contract provides that “all operating parts are guaranteed for 2 years” & that “warranty liability shall be limited to replacement parts.”  A year later, a defect in the oven causes a fire that destroys Buyer's house.  Is the limitation of warranties clause enforceable against Buyer? It depends. Three things you need to know to test for the validity of any limitations of remedies:
(1) You can limit the buyers remedies for both expressed and implied warranties

(2) Whether it is unconscionable – does it shock the conscience of the court 

(3) Unconscionability is measures at the time of the contract, not at the time of the mishap. 

#155. Same facts as #154, except that Buyer is injured by the fire, too.  Is the limitation of warranties clause enforceable against Buyer? No, because the rule here is that it is presumed to be unconscionable to limit recovery for personal injury in a transaction involving consumer goods.
F.
Seller’s Delivery Obligation in a Sale or Lease of Goods Involving a Common Carrier (e.g., UPS, Fed Ex, American Airlines, Red Ball Freight)
1.
Shipment contract: seller must get the goods to a common carrier; make reasonable delivery arrangements; & notify buyer.
2. Destination contract: seller must get the goods to where buyer is located. 
#156. Pearl Beer Co. of San Antonio contracts to sell beer to Tex-Mex Pub in the Bronx.  When does Pearl Beer Co. complete its delivery obligation if the contract is a shipment contract? Pearl has to get the goods to a common carrier, make delivery arrangement and let the pub know what those arrangements are. Once Pearl has done that, they will have completed their delivery obligations, even though it is not in the hands of the buyer.
#157. Same facts as #156, except that the contract provides for delivery “FOB Bronx.” This means the goods are Freight on Board – This is a destination contract.
G.
Risk of Loss in Sales of Goods – what happens when the goods are lost, damaged or destroyed before the seller gets them.
1. When goods are damaged before the buyer gets the goods, & neither the buyer or the seller is to blame, who bears the risk of loss?  The consequences are significant:


a.
If the seller bears the risk of loss: the seller must provide new goods to the buyer for no additional cost, or is liable for breach of contract.



b.
If the buyer bears the risk, the buyer must still pay the contract price.

2.
The following hierarchy determines who bears the risk of loss:


a.
Agreement of the parties controls. Does it spell out when the risk of loss will pass?


b.
Breach: the breaching party is liable for any uninsured loss. Even if the loss is totally unrelated to the breach.
#158. Pearl Beer Co. of San Antonio contracts to sell beer to Tex-Mex Pub in the Bronx.  An electrical short causes the beer to spoil while being transported by UPS.  The contract is silent on risk of loss, and neither Pearl nor the Pub is to blame for the catastrophe.  Who has the risk of loss if Pearl shipped the beer one week after the contract deadline? Pearl bears the risk of loss because it breached the contract by shipping the goods late. It doesn’t matter that the breach is completely unrelated to the loss.


c.
Delivery by common carrier: the risk shifts to the buyer when the seller has completed its delivery obligations.

#159. Same facts as #158, except that Pearl shipped the beer on time.  Who has the risk of loss if the contract was a shipment contract? Assuming that Pearl met its delivery obligations, the risk of loss will be on the Pub. So long as they made arrangements and they let the pub know what those arrangements were.
#160. Same facts as #159, except that the contract is a destination contract. Here, the risk would remain on the seller, on pearl, until the beer actually got to the buyer.
#161. Same facts as #159, except that the contract provides for delivery "FOB San Antonio.” 


This is a shipment contract – this is FOB, and the city where the seller is located – so, here, the risk of loss would have passed, assuming that Pearl had already fulfilled its delivery obligations.


d.
If no common carrier (e.g., buyer to pick up or seller to deliver), the





answer depends on whether the seller is a merchant. A merchant seller is in a better position to insure against the risk of loss.



i.
If the seller is a merchant, seller bears the risk of loss until the buyer takes physical possession of the goods.




ii.
If the seller is a non-merchant, the seller bears the risk of loss until seller "tenders” the goods (i.e., makes the goods available).

#162. Dracula contracts to buy a coffin from Six Feet Under Undertakers.  Dracula is to drive his SUV to Six Feet Under’s loading dock & pick up the coffin there.  Before Dracula picks up the coffin, the coffin is destroyed by a fire.  Does Dracula have to pay for the coffin? No, because Six Feet Under is a Merchant, it bears the risk of loss since Dracula had not yet taken possession of the coffin.
#163. Dracula contracts to buy a coffin at Morticia’s garage sale.  Dracula is to drive his SUV to Morticia’s driveway & pick up the coffin there.  Before Dracula picks up the coffin, the coffin is destroyed by a fire.  Same result?  No, since Morticia is not a merchant, Dracula bears the risk of loss once Morticia tenders the goods.  

What if Dracula is in the business of buying & selling coffins? It doesn’t matter, it depends on whether the seller is a merchant, not whether the buyer is a merchant.
H.
Risk of Loss in Leases of Goods (Article 2A)
#164. Roy leases a computer from Gigabyte Computer Co. for 5 years for $200 a month.  One month after the computer is delivered to Roy, it is destroyed in a flood.  Who has the risk of loss? Gigabyte does. The lessor does, this is because the lessor bears the risk of loss, even though the goods are in the possession of the lessee. 
There is an exception for finance leases:
#165. Roy leases from Citibank a computer that Citibank had bought from Gigabyte Computer Co.  The lease has a term of 5 years, and provides for rent of $200 a month.  One month after the computer is delivered to Roy, the computer is destroyed by a flood.  Who has the risk of loss? Roy, the lessee bears the risk of loss, because the NY Legislature favours banks.  This is a statutory exception for a finance lease- with a finance lease, the lessee bears the risk of loss.
KEY ISSUE #5:  PERFORMANCE OF THE CONTRACT
A.
Performance of Contracts for the Sale of Goods under Article 2
1.
Perfect tender rule: the standard by which a seller’s performance is measured.  Under the perfect tender rule, a seller must deliver perfect goods in the right place at the right time.  If not, the buyer has the right to reject the non-conforming goods.
#166. Buyer and Seller enter a contract that provides that Seller will deliver 50 green tee shirts, & Buyer will pay $1,000.  Seller delivers 50 yellow tee shirts.  What are Buyer’s rights? Buyer can reject the yellow t-shirts and need not pay the contract rice.
2.
Cure: a seller who fails to make perfect tender may have an option to cure.  It usually depends on whether the time for the seller’s performance has expired.
#167. Same facts as #166, except that the contract provides for delivery no later than June 6.  Seller delivers yellow tee shirts May 5.  Buyer rejects the yellow tee shirts.  What can Seller do? The seller has an option to cure by delivering 50 green t-shirts by the June 6 deadline.
#168. Same facts as #166, except that Seller delivers yellow tee shirts on June 6.  Buyer rejects the yellow tee shirts.  In the past, Buyer had accepted tee shirts in colors different from the contract specifications.  Does Seller have a right to cure even though the contract deadline has passed? Yes, because the facts show that the seller had reason to believe that the wrong goods would b acceptable to the buyer had done that kind of thing in the past.
On the bar exam, the only fact pattern where a seller will have an option to cure once the time for performance has expired, will only be when there is a past history between the pasties.


3.
Installment sales contract


a.
Look for contract language that requires or authorizes the seller to deliver the goods in separate installments.

#169. Buyer orders 20 kegs of beer from Seller.  Seller makes 5 separate deliveries of 4 kegs each.  Is this an installment sales contract? We don’t know, because we don’t know what the contract says.
#170. A contract between provides that H&H Bagels will deliver 500 bagels by 9:00 a.m. each morning of the bar review course and that BAR/BRI will pay on delivery.  Is this an installment sales contract? The perfect tender does not apply to a installment contract.


b.
Perfect tender rule does not apply to an installment sales contract.  Policy: assumes seller will cure in the course of ongoing performance.
#171. Same facts as #170, except that one day, H&H delivers 450 bagels at 9:15 a.m.  What are BAR/BRI’s rights? Babri cannot reject either the installment or the entire contract. Even though there was not perfect tender, there was not substantial impairment.  

· It is much harder for the buyer to reject in an installment sales contract.

4.
Acceptance of the goods [distinguish acceptance of an offer]


a.
When acceptance occurs – this is  performance issue, not a formation issue.
#172. In March, I contracted to buy clothing from Frederick's of Hollywood.  I paid for the goods before they arrived in Austin.  Did I accept the goods by paying for them? No, it is not acceptance.  Merely paying for the goods is not acceptance.  The buyer has to have an opportunity to inspect the goods first.
#173. Same facts as #172, except that I’ve had the goods since March 5.  Have I accepted them?
Yes, because if the buyer retains the goods without objection, after having a “reasonable opportunity” to inspect them, the buyer has impliedly accepted the goods. Once a buyer accepts the goods it is too late for the buyer to reject.
b.
Effect of acceptance


i.
Once a buyer accepts goods, it is too late for the buyer to reject.


ii.
A buyer who accepts non-conforming goods can still get damages.

5.
Revocation of Acceptance of the Goods


a.
General rule: once a buyer accepts, the buyer cannot revoke acceptance.

b.
Exception:  a buyer can revoke acceptance only if the non-conformity substantially impairs their value and was difficult to discover.
#174. Monk buys a mobile home on July 7 & moves in.  On September 9, it rains for the first time.  Monk then discovers hairline cracks in the roof.  Can Monk reject the mobile home? No, because by living in the mobile home for more than 2 months, Monk has accepted it.
#175. Same facts as #174.  Can Monk revoke acceptance of the mobile home? Yes, because the hairline cracks are difficult to discover and they substantially impaired the value of the mobile home.  Therefore, Monk can revoke his acceptance within a reasonable time after he discovery of the cracks.
REVIEW:  Compare rejection and revocation of acceptance of goods

Rejection




Revocation of Acceptance
Timing:
Before acceptance

    

After acceptance

Standard:
Perfect tender
  



Substantial impairment

Effect: 

B can return goods & need not pay

B can return goods & need not pay 
It is more difficult for the buyer to revoke acceptance than it is for the buyer to reject outright.

6.
Buyer's Payment Obligation

#176. Seller contracts to sell her car to Buyer.  The contract provides for payment by 5:00 p.m. Sunday.  What if Buyer gives Seller a check for the contract price?

(1) Checks are OK – buyer can pay for the goods with a check

(2) Seller does not have to take the check and can insist on cash.

(3) If the seller does insist on cash, the buyer has a reasonable period of time to get it

B.
Performance of Common Law Contracts


1.
Substantial performance is the standard [means there is no material breach] These are flip sides of the same coin.
#177. I contract with Martha Stewart to decorate my house.  She finishes the job except for the window treatment in one bedroom.  Is this substantial performance? They care about the affect of a material breach. She did everything she needed, so yes.
#178. Same facts as #177.  Can I sue Martha for breach of contract & recover damages from her? Yes, because any breach of contract whatsoever gives rise to a cause of action for damages.
#179. Same facts as #177.  Am I excused from paying Martha the contract price? No, because under the common law, only a material breach will excuse the other party from performing.
#180. Same facts as #177, except that Martha quits after she has decorated only the dining room.  What are my rights against Martha? This is a material breach – not only am I entitled to damages, but I also do not have to pay her the contract price.

2.
Divisible contracts

#181. Martha contracts to decorate 10 identical cabanas for $90,000.  She decorates 9 cabanas, then quits.  Can Martha recover under contract law for painting the 9 cabanas? Yes, 9 out of 10 is substantial performance, so she can recover the $90,000 contract price. If payment is divided up on a per unit basis.
#182. Same facts as #181, except that Martha paints only 3 cabanas. This is clearly a material breach, and her material breach excuses the other party from paying. However, Martha can recover in Quasio-contract for the reasonable value of the work she’s done. 
#183. Same facts as #182, except that the contract provides for the payment of $9,000 a cabana instead of $90,000 for all 10 cabanas.

She may have committed a material breach with regard to the entire contract, but it is a divisible contract because it is divided up on a unit by unit contract.
KEY ISSUE #6:  EXCUSE OF PERFORMANCE BASED ON LATER EVENTS
The party doesn’t perform and then makes an excuse. This is whether the non-performing has a good excuse.
A.
Excuse Based on the Other Party's Breach

#184. Seller contracts to sell 50 green tee shirts to Buyer.  Seller delivers 45 green tee shirts & 5 yellow tee shirts.  Is Buyer excused from performing (i.e., paying for the tee shirts)? Yes, because the seller failed to make perfect tender, so the buyer can reject all of the t-shirts.
#185. I contract with Martha Stewart to decorate my house.  She quits after decorating only the dining room.  Am I excused from performing (i.e., paying for the decorating)? Yes, because Martha committed a material breach Only a material breach excuses the other parties obligation to perform.
B.
Excuse Based on the Other Party's Repudiation by Words or Conduct
#186. Martha contracts to decorate my house for $50,000, payable 30 days after she completes her work.  After Martha starts the job, I tell that her I am not going to pay her for her work.  Is Martha excused from performing?  Yes, because she is excused by the anticipatory repudiation.
#187. Same facts as #186.  Can Martha sue me for breach of contract? Yes, because anticipatory repudiation operations exactly like a material breach. She can not only sue for damages, but she is excused from performing her part of the bargain.
#188. Same facts as #186, except that 2 days later, I tell Martha that I will pay her, so she should resume work. I can retract my anticipatory repudiation, so long as Martha has not relied on it.
#189. Martha contracts to decorate my house in exchange for a unique signed picture I own.  While Martha is decorating my house, I sell the picture.  Is Martha excused from performing? Yes she is.  This is like telling her that you are not doing what you agreed to do.  Conduct as well as words can operate as a repudiation of the contract.
C.
Excuse Based on a Later Agreement [4 types]


1.
Modification (substituted agreement)
#190. Joey borrows $1,000 from Rachel & promises to repay the debt with interest.  Later, Joey & Rachel agree that Rachel will discharge the debt now if Joey promises to paint her apartment within 30 days.  What are Rachel’s rights if Joey does not paint her apartment within 30 days? Her only right is to sue him on the painting deal. This is because Joey’s obligation to repay the money was discharged or excused by the modification agreement. A modification agreement takes effect immediately.

2.
Accord and satisfaction
#191. Joey borrows $1,000 from Rachel & promises to repay the debt with interest.  Later, Joey & Rachel agree that if Joey paints her apartment within 30 days, then Rachel will discharge the debt.  What is the “accord” and what is the “satisfaction”? An accord is a new agreement between people who are already subject to a contract. The new agreement is to do something different.
Satisfaction is performance of the accord.

#192. Same facts as #191.  What if Joey does not paint Rachel’s apartment? Rachel can sue Joey either on the accord or she can go back and sue him on the original debt, because an accord has no long term effect. The accord will wipe out Joeys debt only when the accord is satisfied.
The difference is that a modification takes effect now, whereas an accord takes affect then, only when the accord is satisfied.

2. Rescission (cancellation)
Where the parties agree to cancel their agreements under the contract.
#193. Opie contracts to mow Helen Crump's lawn.  Later, Opie & Helen agree to cancel the contract.  If Opie does not mow her lawn, can Helen sue Opie for breach of contract? No, because Opie is excused by the rescission.
#194. Opie contracts to mow Helen Crump's lawn.  After Opie mows Helen’s lawn, Helen tells Opie she has unexpected hospital bills & they agree to cancel the contract.  Is Helen’s obligation to pay excused by this later rescission agreement? No, because for a recession agreement to be effective, each party must have some performance remaining.

3.
Novation

You need to distinguish between a Novation (substitution – one party is excused from their contractual agreements and another is obligated in his stead) and a mere delegation of duties
#195. Opie contracts to mow Helen Crump's lawn.  Later, Opie & Goober & Helen agree that Goober will mow Helen’s lawn instead of Opie.  If Goober does not mow the lawn, can Helen sue Opie for breach of contract? No, because Opie is excused by the Novation, because Helen agreed to the substitution.
#196. Opie contracts to mow Helen Crump's lawn.  Later, Opie & Goober agree that Goober will mow Helen’s lawn instead of Opie.  If Goober does not mow Helen’s lawn, can Helen sue Opie for breach of contract?
Yes, because there is no novation in this hypothetical because Helen did not consent. All we have here is a mere delegation of duties.
D.
Excuse Based on a Later Unforeseen Occurrence that Makes Performance Impossible or Frustrates the Purpose of the Performance
You are going to start with the assumption that later, unforeseen events don’t matter

1.
Destruction of thing necessary for performance
#197. Caldwell contracts to lease his hall to Taylor for a concert on June 1.  The hall burns down on May 29.  Taylor sues Caldwell for breach of contract.  Is Caldwell excused from performing? Yes, because destruction of the concert hall makes performance impossible.
#198. Builder contracts to build a house for Owner for $300,000.  After Builder is almost done, the house is destroyed by fire.  Owner sues Builder for breach of contract.  Is Builder excused from performing? No, if the fire doesn’t make the builders performance impossible. Just because it is going tocost the build more $, it doesn’t provide the buyer with an excuse.
The following are all Article 2
#199. Kramer contracts to buy Jerry’s 1971 Corvette.  After the contract, but before Jerry has tendered delivery of the car to Kramer (so the risk of loss is still on Jerry), the car is destroyed by a flood.  Kramer sues for breach of contract.  Is Jerry’s performance of the contract excused? Yes because in a sale of goods contract, were the seller has the risk of loss, seller’s performance is excused if goods that have been identified to the contract are unexpectedly destroyed.
#200. Kramer contracts to buy Jerry’s 1971 Corvette.  After Jerry tenders delivery of the car to Kramer (so Kramer has the risk of loss), but before Kramer takes it, the car is destroyed by a flood.  Kramer refuses to pay for the car.  Is Kramer’s performance excused?

No, because it is not impossible for Kramer to pay. The general rule is that in a sale of goods case, where the buyer has the risk of loss, a mere unforeseen event does not excuse the buyers obligation to pay.
#201. Seller contracts to sell Buyer 1,000 pounds of cow manure for $200.  After the contract, but before the risk of loss has passed to Buyer, fire destroys Seller’s cow manure.  Buyer sues Seller for breach of contract.  Is Seller’s performance excused?  [contrast #199] No, because in contracts for the sale of a “fungible item” where there is nothing special about the particular good, destruction of the seller quantity of that item does not excuse the sellers delivery obligation.

2.
Death or incapacity of a person essential for performance

#202. Van Gogh contracts to paint Ida Hogh’s portrait.  Van dies.  Ida sues Van’s estate for breach of contract.  Is Van’s estate excused from performing? Yes, because Van Gogh is a famous painter and the excuse is where you have a person who has special skills who is hired for that reason only.
#203. Opie contracts to mow Helen Crump’s lawn.  Opie dies.  Helen sues Opie’s estate for breach of contract.  Is Opie’s estate excused from performing? No, because anyone could mow Helen’s law, so Opies estate is not excused. Unless there is some showing that the individual was special to the contract, death.

3.
Supervening government regulation or order

#204. Roseanne contracts to perform as a featured dancer at Sugar's, an Austin "nudie bar."  The City Council learns of this & outlaws nude dancing.  Is Roseanne excused from performing? Yes, she is excused by the supervening governmental interest.  She is forbidden from performing by this later, unforeseen governmental ordinance.
4.
Frustration of purpose (buyer’s remedy)
#205. Phoebe agrees to rent Joe’s apartment for Thanksgiving morning.  Joe knows that Phoebe’s purpose in renting the apartment is to watch the Macy’s Thanksgiving Day parade.  The parade is cancelled 2 days before Thanksgiving.  Is Phoebe’s performance excused? Yes, because she is excused by frustration of purpose. You want to look out for, if at the time of the contract, both parties understood what the buyers purpose was. AND, later on, and unforeseen event frustrates that purpose.
#206. Phoebe agrees to rent Joe’s store.  Joe knows that Phoebe’s purpose in renting the store is to operate a coffee shop.  A month later, Starbucks announces that it is opening a coffee shop next door.  Is Phoebe’s performance of the lease contract excused? NO, because it is not the sort of unforeseen event that excuse the buyers performance. Phoebe can still open a coffee shop, ti will just be far less profitable.
E.
Excuse Based on the Failure of an Express Condition

1.
Express condition: contract language that does not create an obligation, but limits obligations created by other contract language (watch for "if," "so long as," "provided," "on condition that," “unless” & “when”).  Strict compliance required.  
#207. B contracts to buy S’s house for $300,000 “on condition that” it is appraised at $300,000.  The house is appraised at $295,000.  Is B’s performance excused?  [contrast #40] Yes, because expressed conditions must be strictly complied with.
#208. Same facts as #207.  Can B sue S for breach of contract? No, because words of condition do not create new obligations.

2.
Satisfaction clauses

#209. Xena contracts to have Hercules paint her house & pay him $2,000 if she is satisfied with the work.  Hercules paints Xena’s house.  Everyone likes his work except Xena.  Is Xena excused from paying Hercules for the job?

the general rule is that satisfaction means reasonable satisfaction, and we apply an objective standard. If a reasonable person would be satisfied, then Xena has to pay.
#210. Same facts as #209, except that the contract involved painting Xena's portrait? If it deals with art or personal taste, all that matters is that the individual cares – it is a subjective standard.

3.
Conditions precedent/concurrent/subsequent: a matter of timing  

#211. Tiger Woods agrees to let Derek Jeter use his golf clubs for $100/week….

(a)
if it rains on 7/4 – this is a condition precedent which must occur before Tiger’s precedent occurs.
(b)
as long as Derek keeps the clubs in good repair – this is a condition concurrent, because it runs along side Tiger’s obligation
(c)
until the Mets win the World Series – this is a condition subsequent – the occurrence of the condition

4.
Excusing (eliminating) a condition by later action or inaction of person who is protected by the condition.


a.
Failure to cooperate
#212. B contracts to buy S’s house for $300,000 “provided that” B obtains a $200,000 mortgage at the rate of 5% or less.  B makes no effort to obtain a mortgage.  B refuses to buy the house.  S sues for breach of contract.  What result?

· As first, who is protected by the condition (Here, it is the buyer)

· Next, ask whether or not that person said or did something to lose the protection of the condition.

· Here, the buyer didn’t even look for a mortgage, so he loses the protection of the contract and is conditionally bound to pay the contract price.
b. Estoppel (later statement by protected party & reliance by other party)
#213. Donald Trump’s duty to make monthly progress payments under a construction contract is conditioned on Builder's furnishing Donald with an architect's certificate stating that the work done in the prior month was acceptable.  Donald tells Builder he will make future progress payments without an architect’s certificate.  The next month, Builder does not provide an architect’s certificate, and Donald refuses to pay.  Builder sues Donald.  What result? The result is that Donald has to be pay because:
#1 Donald was protected by the condition, and he gave up something


#2 Because the builder relied on his statement, he loses the protection –

· Look for a failure to cooperate

· Or, the person who is protected, is barred.



KEY ISSUE #7:  REMEDIES FOR BREACH OF CONTRACT

A.
In Rem Remedies (“the thing itself”)

1.
Specific Performance: compelling a party to do what he agreed to do.
Specific performance is not generally available on the bar exam because it is viewed as an equitable remedy that is available only if monetary damages are inadequate.
Real Property - #214. Thoreau contracts to sell Walden Pond to Proust.  Later, Thoreau has second thoughts & refuses to convey Walden Pond.  Proust wants Walden Pond, not money.  What result? Proust would get specific performance because real property is viewed as unique.
Sale of Goods - #215. Seller contracts to sell goods to Buyer.  Seller breaches.  Buyer sues for the goods. Under Article 2, specific performance is available only if the goods are unique.
Look for an antique, a work of wart or goods that are custom made.
#216. BARBRI hires me to lecture.  I breach.  BARBRI wants me to lecture for them.

Courts are not able to bar me or make me work for someone else, but they can grant an injunction – this is sometimes known as negative specific performance.
#217. BARBRI hires me to lecture.  I breach, and instead lecture for Ally McBeal’s Bar Review.

BARBRI wants an injunction to keep me from lecturing for Ally McBeal’s Bar Review.

2.
Unpaid seller's has no right to reclaim goods under Article 2 (reclamation)
Exception:

#218. B buys goods on credit from S on May 10.  Goods are delivered to B on May 20.  B is insolvent on May 20.  On May 29, S learns of B’s insolvency, and makes a demand to reclaim the goods.  B still has the goods.  Can S reclaim them? Yes, because the buyer was insolvent on the delivery date. The question has to tell you that the buyer was insolvent on that date.
The ten day rule states to run from the day the buyer received the goods and not the date of the contract.  You have 10 days to demand the goods back.

The only time the seller has a right to reclaim from the buyer is when the buyer was not solvent when it received the goods. BUT, the seller can only assert that right within 10 days after the buyer received the goods.

#219. Same facts as #218, except that B sold the goods to a third party on May 25. The seller has no right to reclaim the goods from a third party.
All he is talking about is the sellers right to reclaim the goods under Article 2.

3.
Entrustment

Someone who takes the goods to service or repair them, and they turn around and sell the good to someone else. Are there any rights against the person to whom the goods are sold.

#220. Britney takes her watch to Jay’s Jewelers to be repaired.  Jay’s Jewelers wrongfully sells the watch to Gwen, a bona fide purchaser for value.  Can Britney recover the watch from Gwen?    

NO- An entrusting owner has no right to get her stuff back from a later bone fide purchaser. She would have a right against the Jeweler for conversion.
B.
Monetary Remedies (Damages)

1.
Plaintiff has no right to punitive damages - No punitive damages: purpose of contract damages is to compensate, not punish.
3. Liquidated damages: permissible if damages were difficult to estimate & the clause is a reasonable forecast of probable damages. They will put in what their own damages will be – as long as:
(1) The damages were difficult to calculate

(2) The clause is a reasonable forecast of what the damages would be. 
(3) The parties cannot insert a penalty clause.
 #221. Simon hires Thom to redo his office.  The contract requires that the job be completed by April 5, and provides for damages of $100 a day for each day Thom is late.  Thom finishes 20 days late.  Is the liquidated damages clause valid? Yes, because the $100 per day figure is flexible.  The damages here are graduated, so they increase with the length of delay.
#222. Same facts as #221, except that the contract provides for $20,000 in damages if Thom is late.  Thom is 20 days late.  Is the liquidated damages clause valid? NO – because this is not a reasonable forecast. One size does not fit all. Any time you see a fixed figure on the bar exam, you should conclude that the clause is not valid. Also know as “shotgun” damages.
3. Expectation damages: put the plaintiff in as good a position as full performance.
The amount of money that would have put the plaintiff in as good a position as they would have been in, had the contract been performed without a breach
Also known as “benefit of the Bargain” damages.
#223. O hires P to paint his house for $20,000.  P does not paint the house.  O pays another painter $23,000 to paint the house.  How much can O recover from P for P’s breach of contract? $3,000. You subtract what the owner was supposed to pay form what the owner ended up paying.
#224. Tenant contracts to lease a building upstate from Landlord for one year for $12,000.  Tenant breaches.  Landlord leases the building to someone else for $10,000.  How much can Landlord recover for Tenant’s breach? $2000
#225. B contracts to buy carpeting for $2,500.  S does not deliver.  B pays another supplier $2,800 for the same carpeting.  How much can B recover for S’s breach? Sellers tend to breach in a rising market. The buyer can recover $300
#226. Same facts as #225, except that B pays $6,000 for a much higher grade of carpeting. No, because the buyer cannot take advantage of the sellers breach to benefit himself on the sellers breach. 
#227. B contracts to buy an antique chair for $4,000.  B pays, then discovers the chair is not antique.  B keeps the chair & sues for breach of contract.  The chair is worth $2,000.  Had it been antique, the chair would be worth $7,000.  What are B’s damages? $5,000 – what would the buyer have had if the seller had fully performed? The buyer who covers must use good faith in order to get the difference.
You give the buyer the difference from where they expected to be and where they are now.

#228. B contracts to buy an antique chair from S for $4,000.  B breaches.  S sells the same chair to another buyer for $4,000.  What are S’s damages? 0 – he got what he wanted. 
#229. Same facts as #228, except that S also incurs $100 advertising the chair for sale after B breaches.

Incidental Damages
Involve Either:

(1) The cost of arranging a replacement deal

(2) Expenses the buyer incurs in taking care of non-conforming goods.

Incidental Damages are always recoverable. They can get expectation interest plus interest.
TRICK QUESTION #230. Congressman Henry Hyde contracts to buy a leather outfit from S&M Leather Store’s regular inventory for $900.  Henry breaches.  The next day, S&M Leather Store sells the same outfit to Janet Reno for $900.  How much can S&M recover for Henry’s breach?  [compare #228]
Because these items are not a one of a kind – the leather outfit was sold out of their regular inventory.  They would have had an identical outfit to sell either – they would have had two units of profit and not one – Henry is liable for their LOST PROFIT.

This involves a loss volume seller.  He loses one sale because of the buyers breach.

4. Consequential damages: special damages that are reasonably foreseeable at the time of the contract.  ["Peanuts"] They are special to the particular plaintiff.
Consequential damages are subject to a special limitation – a plaintiff can only recover if the damages were reasonably foreseeable at the time the parties entered the contract.
#231. Fuzzy contracts to sell Newt a peach-picking machine for $10,000.  Fuzzy breaches.  Newt buys the same model machine from another supplier for $11,500.  What are Newt’s damages for Fuzzy’s breach of contract? $1,500 – we just give Newt the expectation damages.
#232. Same facts as #231.  Newt is unable to find another harvesting machine right away.  As a result, Newt’s peach crop rots, causing Newt a $3,000 loss.  Is Fuzzy liable for this loss, too? It depends on whether this particular kind of damage was reasonably foreseeable to Fuzzy at the time the parties entered the contract.
5. Rule of mitigation (avoidability) – You can not recover for damages that you could have avoided with reasonable effort.
The easy case is when the defendant goes out and piles up damages.
#233. Kay Sera is fired in violation of her contract.  She makes $900 a week.  Her employer alleges that Kay can get a comparable job paying $800 a week.  What are Kay’s damages?
Assuming that the allegations are true, her damages will be a $100 a week

Keep in Mind:

(1) When the bar examiners look for comparable employment, they are looking to see if they could have gotten the same kind of work in the same city.

(2) We are not saying that the individual has to go out and take the other job – damages will be reduced 

(3) The rule of mitigation is a defense and the burden is on the breaching employer to show that the individual could have avoided all or some of her damages with reasonable efforts.
REVIEW

Start out by asking what law applies
KEY ISSUE #8:  THIRD-PARTY PROBLEMS

In order to have a third party problem, you have to have three parties.
A.
Delegation of Duties

1.
General rule: contractual duties may be delegated without the obligee’s consent to whom the duty is owned.
#234. Opie contracts to mow Helen Crump’s lawn for $25.  Opie delegates the duty to Goober.  Goober does a great job.  Helen objects to Opie’s delegation.  Does Helen have to pay?  Yes, because the general rule is that contractual duties may be delegated without the consent of the obligee   
4. Exceptions

Remember contract language controls.
#235. Same facts as #234, except that the contract between Opie & Helen prohibits delegation. The contract language controls.
#236. Same facts as #234, except that their contract prohibits assignment. If the contract says no assignment, then there is no delegation permitted either!
#237. David Letterman is hired to host the 2006 Academy Awards.  There is no contract language prohibiting delegation or assignment.  Can Letterman delegate his duties to me? No you can’t delegate duties when the contract involves special skills or a party with a special reputation.
#238. Same facts as #237.  Can Letterman delegate his duties to Robin Williams?  NO, because even if Robin Williams is funnier, or more renowned, he can’t delegate his duty here.
3.
Consequences if delegate does not perform
#239. Opie contracts to mow Helen Crump’s lawn for $25.  Opie delegates the duty to Goober.  Goober goofs & does not mow the lawn.  Can Helen still sue Opie for breach of contract? Yes, because with a delegation, the delegating party remains liable. That means that Helen can go back and sue Opie for the breach. In a Novation, OPie would be off the hook, because Helen is consenting to Goober taking the place of Obie.
#240. Same facts as #239, except that Opie pays Goober $15 to mow Helen’s lawn.  Goober goofs & does not mow the lawn.  Can Helen sue Goober for breach of contract? Yes, because if the delegate gets consideration for performing the duties, the delegate will also be liable to the Obligee,
Assignment of Rights

B. - someone is transferring the rights. Assignment involves a two step process:
1.
Definition: two people make a contract; later, one person transfers his rights under the contract to a third party. 

2.
Vocabulary

#241. Batman contracts to provide security for Gotham City for $200,000.  Batman assigns his right to the $200,000 payment to Robin.  On these facts,

(a) 
the assignor is Batman (person who later transfers rights under a contract)
(b)
the assignee is Robin (person to whom rights are transferred)
(c) 
the obligor is Gotham City (person who owes performance under the contract)

3.
Requirements for making an assignment

#242. Same facts as #241.  Must Robin give Batman consideration to make the assignment valid? 

No, there is no need for consideration for an assignments. Gift/gratuitous assignments are valid.
#243. Same facts as #241.  Is the assignment enforceable if it is oral? NO, because if the amount being assigned is more than $5000, then the assignment must be in writing.
#244. Same facts as #241, except that Batman promises to assign the right to receive the $200,000 payment to Robin. This attempted assignment is no good because you must have language of present assignment. He assignor must say “I assign or I hereby assign” – A promise to assign is not good enough.  You need “I assign” or “I hereby assign”
PROMISE TO ASSIGN IS NO GOOD
4.
Restrictions on assignments

a.
Contract clauses: distinguish between a clause that merely prohibits assignments from a clause that completely invalidates assignments.

#245. The Batman-Gotham City contract provides, "Rights under this contract are not assignable."  Nonetheless, Batman assigns the right to payment to Robin.  Can Robin collect from Gotham City?  Yes, because the language that appears in bold merely prohibits assignment, but the assignment itself is still valid.
#246. Same facts as #245, except that the contract provides, "All assignments of rights under this contract are void." Here, the bold language completely invalidates the assignments. This means, don’t do it and it won’t be valid if you do.
c. Court-imposed (common law) limitation: an assignment cannot substantially change duties of the obligor.

An Assignment cannot substantially change the duties of the obligator.
#247. Batman assigns his right to the $200,000 payment to Robin.  Does this substantially change the duties of the obligor (Gotham City)?
No, because it is just as easy to write a check to Robin as it is to Batman. You can always assign your right to receive payment.
#248. Gotham City assigns its right to Batman's services to Metropolis.  Does this substantially change the duties of the obligor (Batman)? Yes, it would substantially change his duties so, in this example, the assignment is not valid.
*** #249. Gotham City contracts to buy all the kryptonite it needs (this is a requirements contract) in 2005 from a distributor.  Later, Gotham City assigns its rights under the contract to Metropolis.  Does this substantially change the duties of the obligor (the distributor)?

Requirements contracts as assignable, so long as the assignees requirements are not out of line with the assignors.

5.
Rights of an assignee



a.
Assignee can sue the obligor
#250. Batman contracts to provide security for Gotham City for $200,000.  Batman assigns his right to payment to Robin.  Batman performs according to the terms of the contract.  Can Robin sue Gotham City if he is not paid for Batman's work? YES – the assignment transfers the right to enforce the contract to Robin.


b.
Obligor has same defenses against assignee as it would against assignor

#251. Same facts as #250, except that Batman fails to perform the services.  Can Robin still collect from Gotham City? No, because he committed a material breach, so Robin can’t collect either.
Here, the assignees steps into the shoes of the assignor and has only the rights the assignor would have had.

c.
Notice to obligor of assignment

#252. Batman assigns his rights to payment under the Gotham City contract to Robin.  Unaware of the assignment, Gotham City makes the next 2 payments to Batman.  Robin then sues Gotham City for the 2 payments he has not received.  Who will prevail: Robin or Gotham City? Gotham City will prevail because payment by the obligator by the assignor is effective unless the obligor is aware of the assignment.
6.
Multiple assignments


a.
Gratuitous assignments: the last gratuitous assignee in time wins because a later gift assignment revokes an earlier one.

Who gets first dibbs on what is assigned under the contracts
The last gratuitous assignee prevails.  The later gift assignment revoke the earlier one.

#253. Spiderman borrows $3,000 from Batman & contracts to repay the $3,000 with interest in April.  In December, Batman orally assigns his right to payment from Spiderman to Robin as a Chanukah gift.  One month later, Batman assigns the same right of payment to the American Diabetes Association, his pet charity.  Who is entitled to payment from Spiderman? The ADA as the last fortuitous assignee in time. The later gift assignment to the ADA whipped out the earlier gift assignment to Robin.
#254. Same facts as #253, except that the earlier assignment to Robin is in writing. On the multistate Bar exam the writing does not matter. HOWEVER, on the NY Bar exam, the existence of a writing means that Robin would prevail, because the writing serves as a substitute for consideration. Even though it is a gift, it will be considered a assignment with the writing as consideration.


b.
Assignments for consideration: the first assignee for consideration wins because assignments for consideration are much more durable in nature.
TRICK QUESTION #255. On March 1, Batman promises to assign his right to payment from Gotham City to George Clooney of “Batman.”  On April 2, Batman assigns the same right to Robin for $1.  On May 3, Batman assigns the same right to Herm Edwards for $10,000.  Whom should Gotham City pay?

The first assignment is ineffective because there is no language of present assignment.

Therefore, as of March 1st, George Clooney has no rights

The second assignment is effective because it is for consideration.  You don’t need any consideration at all to have an assignment and is therefore valid.  

Robin wins because he was the first assignee for consideration and as we saw, where there are assignees for consideration, they prevail over any later assignees for consideration.

#256. Same facts as #255, except that Herm is first to notify Gotham City that he is an assignee.  Gotham City then learns of the earlier assignment to Robin.  Whom should Gotham City pay? They should still pay Robin because being the first to notify the obligator is not enough. In order for Hem to prevail he must also be the first to obtain payment from gotham city or the first to obtain a judgment against gotham city
#257. Same facts as #255.  Gotham City pays the $200,000 to Robin, the first assignee for consideration.  What are Herm’s rights against his assignor, Batman? Herm can sue Batman for breach of the warranty of assignment, which comes along with the consideration.  This is where someone pays for rights under a contract.
C.
Third-Party Beneficiary Law
1.
Examples of third-party beneficiaries

#258. I buy a $250,000 life insurance policy from Prudential, with the proceeds to go to my wife upon my death.  I make all required premium payments, then die.   Prudential refuses to pay my wife.  Can she sue Prudential under the contract & collect the $250,000 for breach of contract? Yes, because she is the THIRD PARTY BENEFICIARY (TPD) I entered into a contract with prudential with the intention of benefiting my wife.
#259. Arnold Schwarznegger pays Travis Tritt $5,000 to sing for W on May 3.  Travis takes the $5,000, but never performs.  Can W sue Travis under the contract & collect damages for breach? Yes, because W is the third party beneficiary of Arnolds contract with Travis.
2. 
Vocabulary

a.
Third-party beneficiary: a person who did not make a contract, but still has rights under it, because the contract was intended to benefit him [W].



b.
Promisor: person who promises to do something for the third party [Travis].



c.
Promisee: the other contracting party [Arnold].

d. Intended/incidental beneficiary: if the third party is named in the contract, the third party is an intended beneficiary.  If they are not named in the contract they are merely an incidental beneficiary.
e. If not, the third party is an incidental beneficiary.  Only an intended beneficiary has legal rights
#260. Same facts as #259.  W had invited Dick Cheney to come hear Travis on May 3.  Can Dick sue Travis under the contract and recover damages for breach? NO, because Dick is merely an incidental beneficiary and therefore has no legal rights. The contract was not intended to benefit Dick.

e.
Creditor/donee beneficiary: if the third party is a creditor of the promisee, the third party is a creditor beneficiary.  If not, the third party is a donee beneficiary.  If the promise owed the third party money beforehand, then the third party us a creditor beneficiary.  If not, then the third party us a donee beneficiary.  In almost every case the beneficiary will be a donee beneficiary. The promise is merely making a gift to the beneficiary.
#261. Arnold is grateful for W’s support during the gubernatorial campaign.  Out of gratitude, Arnold pays Travis Tritt $5,000 to sing for W on May 3.  In this example, W is a donee beneficiary.  Arnold is just making him a gift of the performance, out of gratitude.
#262. Arnold owes W $5,000.  Arnold pays Travis Tritt $5,000 to sing for W on May 3.  In this example, W is a creditor beneficiary because Arnold owed W $5,000 beforehand. W was already a creditor of Arnold.

3.
Comparison with assignment fact pattern [different triggering facts]


a.
Third-party beneficiary: all 3 parties are involved from the beginning.



b.
Assignment: 2 people contract & a third person appears later on.

4.
Rescission or modification of the contract 
#263. Can Arnold & Travis rescind their contract before W learns of it? Yes, because W’s Rights have not Vested
#264. Can Arnold & Travis rescind their contract after W learns of it & invites friends to the White House for dinner on May 3? No, because in this example, W’s right have already vested AND he has RELIED upon it. Once the rights have vested neither rescission nor modification is allowed.
5.
Rights of a third-party beneficiary 

#265. Can W sue Travis for breach if Travis does not perform as promised?

An intended beneficiary can sue the breaching promissory even if thee is no privity of contract between them.
#266. Arnold paid Travis with a $5,000 check & the check “bounced.”  Can W recover damages from Travis if Travis does not sing on May 3 as promised? NO – because the promisor can raise any defense he has against the promisee when he is sued by the third party beneficiary.  The ida is that Arnold can’t recover because Arnold gave a bad check.
#267. Can W recover damages from Arnold if Travis does not sing on May 3 as promised?

Only is W is a creditor beneficiary. Otherwise, W has no rights against Arnold, the promise at all because Arnold was merely making him a gift of the performance.

6.
Rights of the promisee
#268. Can Arnold recover damages from Travis if Travis doesn't sing on May 3 as promised? Yes, just as he could with any other contract. The contract was between Arnold and Travis, so if Travis breaches he can sue him,

 Even if W is a donee beneficiary?  Yes it is, but in that case, Arnold wouldn’t have suffered very much damage.
If you have any questions, call me at 512-232-1379 (but not collect!)

GOOD LUCK ON THE NEW YORK BAR EXAM!
Look for Article 2

Formation of contracts

a) The sale of non-conforming goods

b) Battle of the forms

c) Contract modification w/o consideration

d) Statute of frauds – sale of goods $500 or more

e) You should always underline the terms of the offer *& acceptance

f) Any dates

g) Any oral or telephonic information

h) Always ask if this is a sale of goods.

a. Remember, modern trend, means the minority rule.
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