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UNCONSCIONABILITY





Contracts which are manifestly unfair or oppressive








Shocks the conscience of the court





PROCEDURAL UNFAIRNESS





SUBSTANTIVE UNFAIRNESS





Unfairness in the bargaining Process





Unfairness in the terms of the contract





When one party either lacks knowledge of understanding of the terms of the agreement or there is a lack of voluntary assent, as in adhesion contract situations


NO BARGAINING POWER








Courts typically look at things like:


Status


Education


Age


Language


Behavior by Other Party


Fine Print/convoluted language


Rushing the party


Taking advantage of a relationship


Take it or leave it





Here, the resulting terms are:


So egregious as to shock the conscience of the court


Extreme in light of the commercial setting








Arises from the oppressive character of the substantive terms of the agreement, such as excessive price, lack of remedy for a breach, unreasonable forfeiture provisions, unreasonable warranty disclaimers, etc.





and Prof. Zalesne’s mom!!





Some things the court may do to remedy Unconscionability:


Refusal to enforce clause, Reformation, or Refusal to enforce whole contract.











