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Questions 1 & 2 are based on the following facts:

Giuseppe was the owner of the Rock n’ Roll Roller Coaster at the old Tacoma Tides Amusement Park.  The Park, closed since 1985, was situated on one of Tacoma’s hills overlooking Commencement Bay.  The roller coaster. located just off the street on the Park’s perimeter, had not been used since the Park closed.  The coaster was deteriorating and in need of repair, and there was a danger that it could collapse.  


In November of 1998, a severe Pacific storm struck the City of Tacoma.  An unusual combination of sustained winds in excess of 50 miles per hour, along with cold air from Canada, produced a heavy wet snow that accumulated to a depth of 18 inches.  (The highest one day snow total in Tacoma history).  The Roller Coaster groaned under the weight of the snow and suddenly crumbled when a hurricane force wind gust of 85 miles per hour blew through the Park.  As the roller coaster collapsed, a large section of track fell on top of a car that was parked on the nearby street.  The car was crushed, causing its gasoline tank to rupture.  As a result, a large quantity of gasoline spilled along the street and flowed downhill, collecting in front of Linda’s coffee shop, which was located about one mile from the roller coaster. 


Approximately two hours after the coaster collapsed, Rooster Sims exited Linda’s coffee shop and tossed his lit cigar into the street causing the gasoline to explode.  The explosion blew the windows out of the coffee shop.  Linda, who was serving coffee, was struck by the flying glass and injured.


The damaged automobile was owned by Lorenzo.  At the time of the roller coaster’s collapse, Lorenzo’s car had been illegally parked in front of a fire hydrant in violation of a local ordinance prohibiting parking within 25 feet of a fire hydrant.  


1.  If Linda makes a claim for her injuries against Giuseppe, which of the following is Giuseppe’s best defense?


(a) the storm was an act of God


(b)  Giuseppe’s negligence, if any, merely created a passive condition 
and was not the active cause of Linda’s injuries    


(c)  Giuseppe could not reasonably have been expected to foresee injury 
to a person in Linda’s position 


(d) Rooster’s act of discarding the lighted cigar in the street, which 
sparked the explosion, was the proximate cause of Linda’s injury 


2.  If Linda asserts a claim for her injuries against Lorenzo, which of the following, if true, is Lorenzo’s best defense?   


(a) the storm was an act of God

(b)  Lorenzo parked in front of the fire hydrant shortly after the snow stormbegan, after hearing a radio broadcast warning motorists of 
the severity of the storm


(c)  the purpose of the parking ordinance was to facilitate access to the 
hydrant by fire trucks, not to protect against such accidents


(d)  Linda would not have been injured if Giuseppe had properly 
maintained the roller coaster

Questions 3-5 are based on the following facts:


Sam, who was walking along Garden Street at 10 p.m. on January 15, 1995, urgently needed to find a restroom.  Just ahead, Sam noticed the Hoboken Supper Club, a private dinner Club.  As Sam approached the Club, he noticed a sign over the front door which read:  “ADMITTANCE TO MEMBERS ONLY.”  Although Sam was not a club member, he entered the dimly lit Club and was directed to a door marked “Gentlemen.”  After making use of the restroom facilities, Sam washed his hands and proceeded to turn on the electric blow dryer.  Because of a malfunctioning heating coil, the dryer emitted intense heat which caused severe burns to Sam’s hands.


  Sam was unaware that fifteen minutes earlier, Robert, a club member, had received similar injuries from the malfunctioning dryer, and had notified the Club’s Owner who immediately taped a “DO NOT USE” sign on the dryer.  However, the sign had fallen to the floor and was lying face down under the bathroom sink when Sam made use of the restroom.


3.  Which of the following would best describe Sam’s legal status?

(a) trespasser


(b)  guest


(c)  licensee


(d)  invitee


4.  Which of the following would best describe the duty of care owed to Sam by the Hoboken Supper Club?


(a) no duty of care


(b)  a duty to inspect the premises for unknown dangers and disclose 
their existence to others


(c)  a duty to warn of any known dangerous conditions on the 
premises


(d) an absolute duty of care


5.  In a personal injury action by Robert against the Hoboken Supper Club, Robert will most likely:


(a) recover, as the Club was under an absolute duty of care to make 
the premises safe for the protection of its patrons


(b)  recover, only if the Club had prior knowledge of the dangerous 
condition of the dryer


(c)  not recover, as the Club was under no obligation to inspect the 
premises to discover unknown dangers


(d)  not recover, unless the Club failed to make a reasonable inspection 
of the dryer for the safety of its patrons 

 
6.  Andrea was walking on West 79th Street in Manhattan, when a glass storm window fell from an apartment building and struck her arm as she walked on the sidewalk below.  The building, located at #233, is owned by Stanley Stahl, and Apartment 10(H), from which the window is alleged to have fallen, is leased by Barbara Block.  Andrea filed a negligence action against Block.  


At trial, the facts show that the owner was not in actual possession of the apartment from which the window fell, and that the defendant lessee was out of the country at the time of the accident, played no role in the installation or cleaning of the windows.  In addition, the lease does not specify whether the defendant is responsible for the maintenance of the storm windows.  The facts also show that ABC Window Cleaners had washed the storm windows on the building during the preceding week, and that the workman who washed the windows of apartment 10 (H) testified that the safety on the windows, which prevents them from falling when they are moved up or down, had been removed.


If the Plaintiff, Andrea, relies on the doctrine of res ipsa loquitur to establish negligence, the most likely result is that:

(a)  she will prevail, as the accident is not one that would be likely  to occur absent someone’s negligence


(b)  she will prevail, as there is evidence of exclusive control over the 
premises in question by the defendant Block


(c)  she will not prevail, because res ipsa loquitur cannot be used where 
there is independent evidence of negligence


(d)  she will not prevail, because it cannot be shown that the 
instrumentality which caused the harm was within the exclusive 
control of the defendant
 
7.  On March 30, 1987, Mary Keegan, a passenger on the Long Island Railroad, was getting off the train at the Mineola station, when she stepped into a hole in the station platform, and sprained her left ankle.  The railroad is responsible for maintenance and upkeep of the station, including the platform.  Following her injury, Keegan was subsequently attacked by articular or  “inflammatory” rheumatism.  On August 16, 1987, she died of “endocarditis,” an inflammation of the membrane lining the cavities of the heart.  The medical evidence is conclusive that the rheumatism was the direct and proximate cause of the endocarditis, and that Keegan may have been predisposed to contracting this condition.  However, the railroad disputes that its negligence, if any, was the proximate cause of Keegan’s death.   The railroad points to two other passengers who, within the month prior to Keegan’s injury, also sprained their ankles by stepping into holes on station platforms and suffered no effects beyond the immediate injury to their ankles.


If Keegan’s estate brings a negligence action against the Long Island Railroad, and the defendant argues as a matter of law that its negligence is not the proximate cause of Keegan’s death, the Court should:


(a) agree with this argument, because Keegan’s predisposition to 
endocarditis was not foreseeable


(b)  agree with this argument, because the measure of proximate cause 
is the foreseeable harm suffered by the two other passengers


(c)  disagree with this argument, as Keegan was a foreseeable plaintiff


(d)  disagree with this argument, because the defendant may not escape 
liability for the unforeseeable personal harm suffered by the plaintiff 

Questions 8-11 are based on the following facts:


On January 7, 1999, the Amtrak (formerly Santa Fe) Super Chief left Union Station in Chicago heading for Los Angeles.  The train left the station late due to a driving snowstorm that struck the mid-west United States that day.  About 75 miles west of Chicago the train approached a grade level crossing in Pierre, a small country town.  Because of the weather conditions the train was about 60 minutes late.  As the train approached the crossing at a speed of 79 miles per hour (the posted speed limit), a flat bed truck carrying steel beams crossed into the train’s path.  A tremendous collision ensued when the train struck the flat bed portion of the truck.  The entire 15 car train derailed with fire consuming several cars.  Approximately 11 passengers died in the crash, and many more were injured.  


Shortly after the accident, Doctor Sandra Casey, who was driving home, heard a news bulletin about the crash and headed toward the scene to offer any assistance that she could with the injured victims.  Upon arriving at the site, Doctor Casey began to treat several passengers, when she was struck in the head by debris from the wreckage thrown by railroad personnel who were frantically clearing a path for stretchers and emergency personnel. 


Investigators from the National Transportation Safety Board hurried to the scene to begin their work of determining the cause of the accident. The investigation revealed that according to the train’s engineer, the signal lights were flashing and the crossing gates were down when the truck tried to drive around the gates and “beat” the train.  There is an Illinois state statute which sets a minimum fine of $500 or 50 hours of community service for drivers or pedestrians who cross in front of trains, including circumventing crossing barriers.


The crossing has a notorious history of crashes, with 7 accidents occurring within the most recent 10 year period, one of the highest totals in the country.  The signal equipment used at that crossing was installed in 1949.  Since then, beginning in 1991, computerized systems have been available which are designed to insure that warning lights flash and gates come down automatically 25 to 30 seconds before a trains arrives, regardless of its speed.  It would cost approximately $150,000 to install the computerized equipment at a crossing.  There are approximately 260,000 grade level crossings in the United States, of which fewer than 40% have any active warning system - gates, lights or bells - and only 20% of those are computerized.   


8.  If Elizabeth Smith, a passenger who was injured during the derailment, brings a negligence action against the truck driver, which of the following is the likely result:


(a) Smith will prevail because of res ipsa loquitur


(b)  Smith will prevail because of negligence per se


(c) Smith will not prevail because the truck driver acted in an 
emergency  


(d) Smith will not prevail because she is not within the class of 
individuals protected by the statute 


9.  If Doctor Casey brings a negligence action against the truck driver, which of the following is most likely to be correct?


(a) the truck driver is not liable because Doctor Casey is an 
unforeseeable plaintiff


(b) the truck driver is not liable because it was the intervening conduct 
of the railroad personnel that injured the Doctor


(c) the truck driver is liable because his negligence caused Doctor 
Casey 
to act


(d) the truck driver is liable because his conduct was grossly negligent  

10.  If Doctor Casey files a negligence action against the railroad based on being struck by the debris thrown by railroad personnel what is the most likely result?


(a) she will prevail because the conduct in question was not 
reasonable under the circumstances


(b) she will prevail because she is a foreseeable plaintiff


(c) she will not prevail because the conduct in question was reasonable 
under the circumstances


(d) she will not prevail because the she is not a foreseeable plaintiff

11.  If Elizabeth Smith files a personal injury action against Amtrak, alleging that it negligently failed to install and use computerized safety equipment, which of the following is most correct: 


(a) Amtrak would be liable only if it could be shown that more than 
50% of the crossings used the computerized system


(b) Amtrak would be liable if the harm outweighed the burden of 
installing the equipment


(c) Amtrak would not be liable unless it could be established that the 
use of computerized equipment would have prevented the accident 


(d) Amtrak would not be liable because the safety equipment in place at 
the time of the accident was reasonable under the circumstances 


12.  Anita Bryant was shopping for orange juice in the local A&P supermarket.  As she walked down the aisle, she slipped and fell. When she fell, Anita hit her head directly on the floor where many, dirty and messy  broken jars of baby food lay.  Another customer who was shopping in the same aisle and adjoining ones, did not hear any jars falling from the shelves or otherwise breaking during the approximately 15 minutes before the accident.  The last time that the baby food aisle had been cleaned was about 30 minutes prior to the accident.  


 If Anita Bryant files a negligence action against the A&P, and the defendant moves for summary judgment, the most likely result would be that:


(a) the motion would be dismissed because there is sufficient evidence 
to show that the defendant had constructive notice of a dangerous 
condition


(b) the motion would be dismissed because a verdict would be directed 
for the plaintiff


(c) the motion would be granted as actual notice could not be proven


(d) the motion would be granted because there is insufficient evidence 
to establish constructive notice


13.  On February 12, 1997, at about 6 p.m. , Jeremy Jones was driving south on the Dixie Highway in a line of traffic.  He brought his car to a standstill near the intersection of Radcliffe Avenue and, almost immediately, his car was hit from the rear.  Within seconds, his car was struck from the rear again.  


Just prior to his stopping ,  Jeremy’s car was being followed at a distance of 10 to 15 feet by a taxicab driven by Ruel Devine.  When Jeremy stopped his car, Devine attempted to brake his taxicab and, in so doing, collided with Jeremy’s standing automobile in the rear.  Peggy Evans, who was driving an old Ford Pinto, had been proceeding closely behind the taxicab.  She barely managed to stop her car without making contact with the taxicab.  John Bierman was traveling in his car 20 feet behind Evans’ car, at a speed of 20 miles per hour.  According to Bierman, Evans’ car stopped so suddenly that he ran into it, forcing it to strike the taxicab and the taxicab to collide with Jeremy’s car.


Jeremy suffered an injury to his neck and left shoulder.  According to Jeremy he felt two impacts which were so close together that he could not tell which one caused his injury. 


If Jeremy files a personal injury action against the three car drivers, claiming that his injury was caused by the joint and concurrent negligence of all three, and the defendants file a motion for summary judgment, the Court will:


(a) grant the motion, because there is no evidence that the defendants 
acted in concert 


(b) grant the motion, because Ruel Devine is responsible for the 
ultimate contact with Jeremy’s car


(c) deny the motion, because of the doctrine of Res Ipsa Loquitur


(d) deny the motion, because Jeremy suffered a single, indivisible injury

Questions 14 - 17 are based on the following facts:


On the evening of June 12, 1997, Martin entered Shirelle’s restaurant, owned by Gregor Flambe.  Even though Martin was already visibly intoxicated, Bob, who was serving bar that evening, served him 5 bourbons.  Bob’s actions were contrary to Gregor’s explicit directions to his bartenders, and in violation of a state statute making it a Class B misdemeanor to serve alcoholic beverages to any person who is visibly intoxicated.  When Martin left Shirelle’s, he staggered to his auto, barely sober enough to get into the car and started driving home.


Martin had driven only three blocks from the restaurant, weaving back and forth across the highway, when he collided with another car drive by Basil.  As a result of the accident, Martin suffered a broken nose and Basil received serious facial lacerations and bruises.  A bystander summoned an ambulance that took Martin and Basil to Help-Yourself Hospital.


After Martin’s nose was reset, he was transferred to a room in the “we care (but not as much as you do)” wing of the hospital.  In extreme pain, Martin asked Nurse Ned for a pain killer.  Without seeking a doctor’s approval, Ned administered an injection of morphine which he should have known to be an excessive dosage.  Martin died an hour after the injection; the cause of death was morphine poisoning.


After Basil, was treated for his facial wounds, an examination revealed that he was suffering from a hernia.  Basil decided to undergo a hernia operation.  As a result of a surgical error, Steve, the surgeon, performed the routine hernia operation unsuccessfully, causing an aggravation of the condition.


14.  In a wrongful death action by the executors of Martin’s estate against Bob the bartender, the strongest argument in Bob’s behalf would be that:


(a) he did not realize that Martin was intoxicated when he served 
him the Bourbon


(b)  nurse Ned’s injection of the morphine constituted a superseding 
cause which relieved Bob of liability


(c)  it was unforeseeable that Martin would die as a result of his 
automobile injuries


(d)  Bob’s liability for Martin’s injuries ended after Michael’s nose was 
reset


15.  In a personal injury action by Basil, which of the following defendants would be liable for the unsuccessful hernia operation and complications:


(a) Bob the Bartender and Gregor Flambe


(b) the executors of Martin’s estate


(c)  Help-Yourself Hospital and Steve the Surgeon


(d) all of the above


16.  Nurse Ned’s  injection of morphine to Martin would most likely constitute:


(a) a cause in fact, but not a legal cause of Martin’s death


(b)  a legal cause, but not the cause in fact of Martin’s death


(c)  a cause in fact and a legal cause of Martin’s death


(d) neither a legal cause nor a cause in fact of Martin’s death


17.  Bob the bartender’s act of serving Martin would most likely be viewed as the:


(a)  proximate cause of Basil’s facial injuries


(b)  superseding cause of Basil’s facial injuries


(c)  direct cause of Basil’s facial injuries


(d)  intervening cause of Basil’s facial injuries


18.  After finishing the first draft of his memorandum of law for his seminar course, Jason went to Shirelle’s and joined in an all you can eat and drink for ten dollars party.  He left the restaurant in a very intoxicated state and noticed that the moon was full.  Feeling giddy and free, Jason ran down the sidewalk with his eyes focused on the moon, singing Blue Moon at the top of his voice.  Unfortunately, he knocked over Susan who was walking down the street carrying heavy bags of groceries.  As a result, Susan fell and seriously injured her right wrist.

In a negligence action against Jason, which of the following is most likely to be correct?


(a)  in determining Jason’s liability to Susan, the fact that he was 
intoxicated would be taken into account to determine what behavior 
could reasonably be expected of him


(b)  Susan would be held responsible for her own injuries because a 
reasonably prudent person would not allow an intoxicated person to 
run into her or him


(c) Jason would not be held liable to Susan because he could not form 
an intent to run into her due to his intoxication


(d)  as to Jason’s conduct, Susan would be entitled to a jury instruction 
that asked the jury to consider what a reasonably prudent person 
would do under similar circumstances

 
19.  Eileen was driving north on Humboldt Avenue, where the speed limit was 35 miles per hour, when a car driven by Evil Kneivel drew alongside going in the same direction at about 45 miles per hour.  Suddenly, the left rear tire of Evil’s car blew out, causing the car to swerve and crash into the front of Eileen’s car.  Eileen subsequently filed a negligence action against Evil claiming that Evil had been driving with a defective tire for which he had a duty to inspect.  At trial, a witness for Eileen testified that the tire “was worn pretty well through.  You could see the tread in the tire-the inside lining or fabric.”  This was corroborated by another witness.  Also, the person who replaced the blown out tire testified that she could see the “the breaker strip” which is just under the fabric of a tire.  The plaintiff did not call any expert witnesses to testify. 


If the defendant moves that the case be dismissed because the plaintiff failed to provide expert testimony to show that the tire in question was dangerous, the Court should: 


(a) grant the motion because the facts do not sufficiently inform the 
jury on whether the tire was defective


(b) grant the motion because expert testimony is necessary in all 
negligence cases


(c) deny the motion because the matter is one in which an ordinary 
person’s experience is sufficient to enable her to make a sound 
judgment


(d) deny the motion because the defendant was speeding

20.  Jack and Jill were motorcycle enthusiasts.  Each Sunday they would don their black leather outfits and race on back country roads on their Harleys.  One Sunday, Preacher Roe was riding his horse Millie on stretch of road winding its way through the Catskill Mountains.  Jack and Jill came upon the Preacher and Millie, and sped by either side of them with their un-muffled engines roaring.  Millie was frightened by the noise, reared up,    threw off the Preacher and ran into the meadow.  The Preacher suffered a broken arm and leg from the fall.  The noise of either motorcycle, alone, was sufficient to frighten the horse. 


If Preacher Roe brings a personal injury action against both Jack and Jill, what theory should be used to establish that the conduct of each was the cause in fact of the injuries he suffered?


(a) but for


(b) substantial factor


(c)  concert of action


(d)  foreseeability 
Extra Credit Questions:


21.  Kathy Tolin owned and operated a ferryboat that crossed the Delaware River near Port Jervis, New York.  The ferryboat was operated by horse power (literally), as there was an inclined treadway upon each side of the boat where the horses stood while propelling the boat.   These treadways were fenced within a framework of about the same height as the shoulders of the horses.  There was a drive or gangway in the center of the boat between the treadways.  The front feet of the horses were raised about 2 1/2 feet from the floor of the gangway.  When passengers drove a team of horses or other animals onto the gangway, they would be situated from 2 to 3 feet from the inclined treadway.


At about 7:30 a.m. on November 6, Chester drove his wagon, which was hitched to a team of mules, on the ferryboat.  At the direction of the ferryboat captain, Chester positioned his team in a way that brought them alongside, and in biting distance, of a gray mare engaged in operating the inclined treadway on the right side of the boat. Chester unhitched his team of mules and enjoyed the ride. 


When the boat was within a few feet of the opposite shore, Chester returned to hitch up his team.  As he picked up the lines to hitch up the mules (the lines had dropped to the floor) and was attaching them to the brake, the gray mare stuck out her head for about a distance of three feet,  bit the right-hand mule on her rump, and the mule then kicked Chester, severely and permanently injuring him.  There was no screen or guard between the gray mare the mule that would have prevented the former from biting the latter.


 If Chester brings a negligence action against Tolin for failing to have a screen or guard in place, the most likely result would be that:


(a) Chester would prevail as the bite by the gray mare was the 
proximate cause of his injuries


(b) Chester would prevail as the failure to install the screen  
between the gray mare and other livestock that might come upon the 
boat was the proximate cause of his injuries 


(c) Chester would not prevail because it could not be reasonably 
anticipated that because there was no screen on the boat, the old gray 
mare would reach a distance of three feet, bite a mule on the rump, and 
that the mule would kick


(d) Chester would not prevail as it is common knowledge that a mule 
is prone to kick


22.  Sandy Daniels specialized in cleaning machines of all types.  The United Novelty Company hired him to clean its coin operated machines.  Daniels always used gasoline to clean machinery having found, through experience, that it was superior to any other cleaning agent on the market.  His reputation was built on this unique cleaning mixture, and it was one of the reasons that United Novelty hired him. 


The work that Daniels was performing while employed by United was carried on in an eight by ten foot room, in which there was a gas heater lighted with an open flame.  Daniels was using a squirt gun with an adjustable nozzle to clean the machines.  He would usually use the spray to wet the machine and rarely used the stream setting on the nozzle.  On April 1, after about 60 minutes on the job, Daniels moved a machine to be cleaned away from the wall.  Suddenly, a rat (who made the machine its home) escaped and began to run throughout the room.  Daniels, who was startled and afraid of rats, turned the nozzle setting to stream, and began to shoot at the rat.  He hit it repeatedly in an effort to disable or kill it, but succeeded only in drenching its coat with gasoline.  The rat, running for cover, attempted to seek sanctuary beneath the heater, where it succeeded only to burst into flames.  As the rat, in flames, then ran to its original hideout, and as the room was permeated with gasoline vapors, an explosion ensued that ended Daniels’ promising career.


If Daniels’ estate brings a negligence action against United Novelty for maintaining a gas heater lighted with an open flame in an area where gasoline was being used, which of the following is most correct:


(a) that Daniels would recover because an explosion was foreseeable 
and the detonating agent was merely incidental


(b)  that Daniels would recover because he is a foreseeable plaintiff

(c)  that Daniels would not recover because his conduct in spraying 
the rat was an intervening, superseding cause of the injury


(d)  that Daniels would not recover because his conduct was cruel
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