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RIGHT TO COUNSEL


Massiah Rights





Right Can be Exercised at Any Time


Suspect may exercise right to have a lawyer present at any time during the questioning.  Even if suspect first waives his right and then changes his mind, interrogation must cease.





Right to Counsel


If suspect says he wants his lawyer present, police must not question the suspect until they get him a lawyer.


The right to counsel is not just the right to consult a lawyer, but to have one present while questioning occurs.





Confession to an Undercover Agent


If Defendant talks to an undercover agent or a government informant, there is no “custodial interrogation” and no Miranda is needed but ounce a suspect has been indicted or otherwise charged, it violates his right to counsel for a secret agent to deliberately obtain incriminating statements in absence of counsel.





Retained Lawyer Not Consulted


Where a lawyer has been retained by the suspect’s family, the suspect’s waiver of his Miranda rights (and failure to consult with his lawyer) will be effective even where the police decline to tell him that the lawyer has been retained for him, and even where the police prevent the lawyer from seeing the suspect. Moran v. Burbine








Lawyer Requested


When defendant asserts he wants a lawyer in the first session, it is much more difficult for the prosecution to show he later waived this demand.


“An accused…having expressed his desire to deal with the police only through counsel, is not subject to further interrogation…until counsel has been made available to him, unless the accused himself initiates further communication…with the police.” Edwards v. Arizona





The mere fact that the defendant responds to later police questioning will not mean that he has waived his previously-expressed desire for a lawyer.


Right to Counsel can not be waived by anything less than a conversation initiated by the defendant. Edwards v. Arizona








Same rule 


applies if questioning about a different crime.





Request for Attorney Must Be Unambiguous


Suspect must clearly assert his right to counsel during interrogation.


If the request is ambiguous, where a reasonable observer might or might not think it was a request for counsel, the questioning does NOT have to stop.


Police do no even have to ask clarifying questions. Davis v. U.S.








Lawyer Must Be Present


If suspect consults with his lawyer and is then questioned by the police without his lawyer, it violated the rule.  Allowing a suspect a mere consultation prior to questioning is not enough.  Minnick v. Mississippi





If defendant waives all of his right in the first session the police are NOT required o repeat them.








