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There is no property without law!

· What does it mean to own something?

· Exclusive right
· Right to sole control

· Value it has to a person

· Wishing to share it with someone else

· “Mine, not yours”

I. Theories of Initial Ownership

a. Discovery, conquest & other theories

II. Johnson v. M’Intosh (1823)

a. Finding the land – I got here before anyone else.

i. I am FIRST IN TIME

1. The system privileges the “first in time”.

a. WHY?  This encourages other people to get there first. 

b. Makes it easier to resolve conflicts

b. ISSUE: Whether the Indians who were native to the land had the right to sell the land to other folks
i. Plaintiffs get a piece of land and the defendants claim rights to the same piece of property.

ii. The Federal Government gave the land to individuals.

The issue is whether or not the individual had a right to give the piece of property.

iii. The person who got the property from the United States won.

1. Here, the tribe does not have the authority/ability to pass along ownership rights because based on the understanding that first in time, first discovery has the rights to pass along this title.

2. The members of the tribe have the right of possession, but they don’t have the right to give more than what they have.

iv. This is about the conquerors view of what they will recognize of the authority of the people who are on this property.

v. Possession only gives you so much.  
vi. Is there any way that Justice Marshall could have come out differently in this case?

1. If Marshall is so sympathetic, why is there so much language in the case that native people’s are unfit to own?
III. First in time

IV. Labor Theory

a. You gained ownership in property by mixing your property with your labor.  Locke

b. This privileges particular sets of people in that particular point in time.  

V. Property and Power

a. Property confers and rests upon power.  It gives owners a form of sovereignty over others.  

b. Property = power- the ability to have some sort of authoritative relationship over others/things.  

VI. Capture 

a. Pierson v. Post (1805)

i. Post was out hunting a fox and Pierson kills the fox and takes is.

b. Who has rights to the fox?

i. The court held that Pierson had a right to run off with it.

c. MERE PURSUIT DOES NOT GIVE YOU OWNERSHIP

i. This fox is considered a “wild animal”.

d. MERE PURSUIT IS NOT ENOUGH – THE MORTAL WOUNDING OF SUCH, OR OTHERWISE FIND A WAY TO CONTROL THE LIBERTY/FREEDOM OF THE ANIMAL, THEN YOU HAVE SOME ARGUMENT YOU HAVE A RIGHT OVER THE ANIMAL THAT NO ONE ELSE DOES.
i. This means that you have got to be a little more efficient at your task.  This has to do with the social goal and benefit of this process.

1. The idea is to get rid of the foxes.

VII. Constructive Possession

a. The animal belonged to the landowner because it was on his land.

b. Legal Access
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Need for private property and ownership system.

· Discovery

· Use of force, etc, the European nations used to help them divvy up various pieces of land.

· Occupation/First Possession

· Labor Theory

· Use of labor to improve resources

· Menthum Theory

· Pronouncements of Gov’t

· Rights theory

· Some core of rights which we can all agree on

· Critical Race theory

· Distribution of property rights as of race

· Efficiency Theory

· Private ownership provides most efficient use of resources

· Initial ownership must be based on some theory, because it may not be as obvious as possession

Government and law are essential to the private rights paradigm

I. Acquisition by Capture

a. Animals

i. Landowner may have constructive ownership of the animal – a basis for the actual doctrine it may want to use.

Possession and Ownership are two different things?  You can own property and put someone else in possession of it.

The trespassers who catches a while animal of the other might have no rights to the animal, as the landowner may have constructive rights to the trespasser and the owner has superior rights to the animal over the trespasser.

You need to set up a system of recognition of having a superior right, and resolve it through the court system.  We want to encourage ways of protecting their ownership and their relief.

We want to favor domestication, and if we want to encourage domestication of wild animals.
Animus Retrevende?

What if a deer is shot off an owners land, on government property during a hunting season?

· The hunter is on government land, during the proper season, and in all fairness, how could a hunter know that he is killing someone else’s deer.

2 foxes are imported and are naturally wild and they have no inclination to return to their home, so they are kept caged up.  One escapes and the plaintiff tries to catch the fox, but is unsuccessful.  The neighbor catches the fox, skins it and preserves the fox.   Plaintiff wants the fox hide.

· You could argue you have lost the rights to the fox, once it has returned to its wild state.

· Fox is no longer on the property of the Plaintiff.

· Capture theory could apply

· There is the argument that it was unrecognizable as native to the land

Rule of Capture – Oil & Gas & Water – These resources belong to the owner, and are considered part of it, so long as they are on the lad and subject to the owners control.  If however, these types of resources escape, then you lose title.  

The physical control of the resources is what matters.

Once it leaves your property, tough luck.

Acquisition by Creation

International News Service v Associated Press (1918)
Cheney Brothers v. Doris Silk, Corp (1930)

They want to have protection to prevent people from copying their cloth designs.

Others may imitate these, the designs at their pleasure.

To prevent any imitation of it, is to set up a monopoly in the plan of its structure, give the author a power over his fellows vastly greater, a power which the constitution allows only Congress to create.

Smith v. Chanel (1968)

The court does allow copying of the perfume.
“A large expenditure of money does not I itself create a legally protectable rights.  Appellate are not entitled to monopolize the public’s desire for the unpatented product, even though they themselves created tat desire at great effort and expense.”

Virtual Work, Inc. v. Volkswagen of America (2001)

Virtual Works registered the VW domain site, knowing that it could be confused with the hopes of eventually selling it to VW.

They set out their turf, and are “first in time” to their cyber-territory.  Congress tries to protect the companies that have established reputations.  
The court believed that Virtual Works used bad faith in acquiring this domain name.

Property in One’s Persona

This is the idea of property interest and the way it applies to himself.  There never was an interested before.

Dred Scoot v. Snaford (1857)

He wants to have title to himself and his family.  They say he does not have standing because he is not a citizen and he was not meant to be included in the constitution.  What the court says, is well, they have to think about what was intended during the writing of the constitution.
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The expansion of the idea of capture and pursuit – wild animals & minerals.  Societal goals regarding minerals & conservation.

Copying is OK, so long as it doesn’t discourage individual expression and ingenuity.

Property Rights in One’s Person

Moore v. Regents of the University of California (1991)

Moore was diagnosed with leukemia, and the doctors took his cells during an operation and used them for research & the doctors ended up making a ton of money from them.
He would like damages or money or some sort of proprietary benefit.

This refers not to things, materials or otherwise, but to relationships with people with respect to things.

This is about the law that stands behind us wit others, to the thing or about the thing.  

You need to think of property rights as a bundle of sticks.  You can take out a stick, but you will still have a bundle which still has a property interest.

THE RIGHT TO INCLUDE & THE RIGHT TO EXCLUDE

Jacque v. Steenberg Homes, Inc.  (1997)

They had to deliver a mobile home and the easier way to do it was over Jacque’s property.  Steenberg asked initially, but they said no and Jacque said for them to do it anyway.

Private landowners rights to exclude people from their lad is important.  

· The right to exclude is an essential part of property rights.

· Having your property for use for your own personal

· Society has an interest in protecting people from the idea of trespassers

· When landowners have confidence in the system, they are less likely to beat people.

· The right to exclude is not useful unless it is to be backed up by the state.

State v. Shack (1971)

Immigrant farm workers lived temporarily in housing in Cali.  I Gov’t guy wanted to talk to them and the owner said no, not without me present.  The Gov’t Employee refused, and the Cops were called and they found to be no trespass within the meaning of the statute.

If we have the right to include and exclude, why must the right to exclude have to been for this particular population.  Why isn’t it enough for the owner to tell them to meet of property?

The courts recognition of needing to fashion or form the way we think of property rights.  The way we think of property interest may have to be bended in order to fulfill society goals we are interested in.
CHAPTER 2 – Subsequent Possession: Acquisition of Property by Find, Adverse Possession, and Gift
Armory v. Delamirie (1722)
A boy found a jewel and he took it to the defendants shop because he wanted to know what the price was.  They offer him some money and the kid said no, but they did not give it back.

The Boy then filed an action for the value of the jewel that they had taken from them.

The boy is considered the “finder” of the jewel.

Owner ( Finder ( Taker

· The title of the finder is good against the whole world, but the true owner

· Owner is always going to have superior rights, but the Finder will have superior rights to everyone else but the owner.

We want to protect the rights, the superior rights of the true owners.  The true owner would like to get things back, because we have created a world where the likelihood of getting stuff back is better.
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Finders can have some type of property right that is recognized by the law in the thing that they find.

Finders usually keep the found property and the finders rights is superior against anyone, but the true owner or a prior possessor.  This is the idea of “first in time”.

This is set up by the chimney sweep case.  

If we are indeed going to give rights to the first finder which is superior to everyone but the true owner, the other benefit to that is that we hope we might keep the found item closer to the first finder, giving superior rights to the first finder.  

What if the stone was on someone’s dresser?

This becomes more of a comparativeness of title.  Property refers to relationships among people with respect among things.  The name of true owner depends on who the other claimants are. Who is more of an owner?

The person who took the jewel still has more of a right to the property than that of a true owner.
McAvoy v. Medina (1866)
Regarding the pocketbook that was left by a customer in a barbershop.  The plaintiff asked for the pocketbook with the money inside of it.  The court fids difference in that in this case, the pocketbook was placed voluntarily on the table and then inadvertently left.  There is a difference between things that are lost and whether they are mislaid.  
If something is lost, then someone has no idea it was gone.  If someone was mislaid, they were placed down with the intention of returning to it.  There is a better chance that the true owner will be reunited with his item.
If the true owner never shows up, why should the shopkeeper be in any privileged than the finder to the possession of the purse?

RULE: Items that are lost if we can’t find the true owner, go to the finder.  Items that are merely mislaid, go to the shopkeeper until the true owner comes along.

The belief is that the shopkeeper will take reasonable care for the safekeeping of the item.

What about abandoned property?


Items intentionally and voluntarily relinquished with no intent to reclaim.  Property that someone then intentionally, and chooses to no longer be the owner of this thing.  The true owner has renounced any claim.  

ACQUISITION BY ADVERSE POSSESSION

If you have successful adverse possession case, you get to keep the property.  You become the true owner.  You are not only the person who gets possession and ownership rights, you get title.  It is as if you bought the thing, straight out, unencumbered.  
This is such a troubling concept with regards to squatters.  You can use it as you wish, etc.
Vehicle for the transfer of interest without consent.  The idea is that society wants to end land disputes within a reasonable amount of time.  We look for closure.  

Van Valkenburg v. Lutz (1952)

The Lutz purchased some lots and built their home on the space.  They ended up making a shortcut to their property.  

For Adverse Possession you need:

1) You MUST have an ENTRY – gives you the exclusive position of the property.

a. Starts the statute of limitations as running.  It also marks the extent of the claim.

2) Possession must be open & notorious 
a. To put people on notice

3) The possession must be “hostile”, without the owner’s consent

a. It is hostile to the owner.

4) The possession must be continuous for the statutory period or whatever has been set out by the jurisdiction.
a. It must be the kind like that of an actual owner may have used or held from.

5) Possession must be exclusive, you must be the only one seeking possession.

a. must actually possess the property
6) Claim of right – the person believed that they actually owned the property – state of mind/intent of the adverse possessor.  Did I intend to enter someone’s property that I knew was not mine.
Sometimes a written document makes a difference.  This is for those who claim without a written document.
Only in these two situation if you don’t have a written document, can you make a claim:

1) Is the property substantially enclosed OR

a. This is the idea of giving notice to the owner & notice to the world that you are making use & laying a claim to the land.  They can take action, should they choose to.  This could also be to let everyone else know that you are acting this way.  

2) Has the property been cultivated or groomed

a. To improve the land is to show that you are committed to it.  They can also show that someone is on the property because they are improving upon it.

b. NY likes to see land being used and not left abandoned.  The bigger society goal of having property not laid waste.  There is the sense that if you are an owner, and you are just letting people camp out on your land, and obviously you don’t care.

Lutz did not have any substantial enclosures, and they did not consider his garden to be making improvements on the land.  They felt that the little garden he had was not big enough.  
The court wet on and minimized the encroachment onto the neighbors property to the point where Lutz is not found to have received adverse possession.
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Finders don’t usually end up keeping mislaid property.

Adverse possession is applied to situations where a possessor has a competing claim against the owner.  If they can fulfill certain title and requirements they may be able to gain title.

The necessary elements are:

1) Generally actual entry, hostile, adverse continuous, open and notorious.

Claim of Right (Claim of title) – raises questions regarding the adverse possessors state of mind. 4 approaches

1) England – state of mind is irrelevant.

2) The Adverse possessor must have know it was not his or her property, but nevertheless decided to lay claim to it (they are still hostile)

3) The adverse possessor must have the state of mind where he or she believes it is their property, but they are mistaken.

NY has abandoned the idea of state of mind.  She would expect students to know about the three different kinds of state of mind.

In NY, if you are trying to get title to the land based on adverse possession you must satisfy:

1) With respect to the land you are laying claim to, it must be protected by a substantial enclosure, OR 

2) The land must have been usually cultivated or improved.  This means that either the garage, or the house or the stuff that is on the property is concluded to be an improvement within the meaning of the statute.

With respect to the house, the court says you have got to PROVE the premises was improved.  

The statute of limitations requires that you satisfy the time.  If the person is going to challenge you, they have 10 years to try and get you off of the property.  They get 10 years.  You have to wait around in satisfaction of all of these elements before you can get the title.  

1) Continuity

· IF my possession is interrupted, in a way that the jurisdiction believes stops my possession.  If I now still want to lay claim, based on adverse possession, the clock stops and would then start anew.  

· If you abandon your attempts at adverse possession before the clock expires, it again, stops the statute of limitations.

· If you abandon it, with no intent to return, that would stop the clocks as well.  That doesn’t mean, however, that you can’t be absent from the land.  

COLOR OF TITLE & CONSTRUCTIVE ADVERSE POSSESSION

They will only get title to the land that they possessed adversely.

· If you have a written document, we then talk about the fact that the perspective adverse possessor may have a claim based on color of title.

· This means that the claim is founded in some way in a written instrument.

· This may be a written instrument for some reason is defective, and it cannot be recognized under the law as giving you title.  There is something wrong with the instrument.  Maybe the granter doesn’t own the land, you are incompetent to convey the land or the deed is improperly executed.  Under the law, it is not going to give you title.

· You may have some advantages…one of them could be a shorter statute of limitations.

· This is a question of what you will be entitled to.  You may be entitled to everything that is in the written instrument

COLOR OF TITLE – A situation where a party receives a defective deed and is therefore not in legal possession of the property.  In that situation, she is entering the property under color of title (which will meet the hostility requirement in most states) and she will be deemed to have gained possession of the entire are described in the deed, even if she does not use part of the described land.

Quiet Title – process by which you gain legal process of title.  
Y cannot be on notice if A is on someone else’s property.

The idea is that have you done stuff that gave Y notice so Y knows to do stuff?

If you don’t own lot 1, how are you supposed to be on notice?

Seems to come down to the idea of NOTICE
BOUNDARY DISPUTES

· There are different ways of dealing with disputes.

· There are Generally 2 ways of dealing with this stuff:

· The person who is seeking to gain some land based on adverse possession & boundary dispute, some courts say they are only going to recognize the person who is innocent

· Some courts say you have to be hostile and you have to know you are taking it from someone.

In order to have Estopple, you have to have reliance on something the other party has said or done.  In those kinds of cases, you may make improvements based on representations made.

At common law, buildings and fixtures were constructed without the right to do so. The modern approach has been to recognize innocent improvement or can get market value or permission to remove the improvement.

MECHANICS OF ADVERSE POSSESSION

TACKING 


The possession of two adverse possessions, one after the other, may be “tacked” if the two are in “privity” with each other.  That is, their periods of ownership can be added together for purposes of meeting the statutory period.

Requirements:
1) Privity – periods of ownership are added together to meet the statutory period.  Successive adverse possession.

Robert L. Ray v. Beacon Hudson Mountain Corporation (1996)

The folks are actually using the land as if it was their own.
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The person who is first in time and holding the document can rely on the land.  

DISABILITIES

There are many jurisdictions which provide for exceptions of the statutory provisions.

There are extensions on some statutory time limits for some special circumstances.

The cause of action accrues against an adverse possessor upon the date of entry.  That is when the clock starts ticking, and it gives notice to the adverse possessor.

BUT if a person entitled to bring such action at the time of entry, is within:

(1) The age of minority

(2) Unsound Mind (as defined within the jurisdiction)

(3) Or in prison

These folks may have extra time to bring an action.

The disability is removed when the owner of the land dies.  So, you get another 10 years after the disability is removed, within which to bring the action.

These would be the applicable ay the time the disability occurs.  

So, if in 1976 someone is insane, they would get an extra 10 years after which they become sane again, or if they die.  

You can’t tack on the disabilities – So, if someone dies in 1999 insane and their heir is only 5, it is still 10 years afterwards, 2009, under the idea that there is someone who will take care of the kids interest in the property.
There is no Averse Possession against the government.

Some states have passed legislation which has given greater opportunity for an adverse possession claim.  Sometimes the government has more time, or there is a greater burden on the elements to be provided by the adverse possessor.
ADVERSE POSSESSION OF CHATTELS

O’Keefe v. Snyder (1980)

She had paintings stolen and then found 31 years later in a gallery in New York.

They didn’t take any actions when they discovered that the paintings had been stolen.  She had also told people in the art community that some of her paintings had been stolen.  She discovered that someone else had them and had sold them.
The man who has them argues that the statute of limitations has run out, which is 6 years after the accrual of the cause of action.

Remember, that a theif cannot possess good title.

It is possible, nevertheless, it is possible to get a voidable title.

DISCOVERY RULE: A cause of action will not accrue until the injured party discovers, by exercise of reasonable diligence and intelligence should have discovered facts which form the basis of a cause of action.  
The issue here has to do with the mobility of the item.

The owner is the one with the burden.  They are going to have to show how they could have only reasonably discovered it within the specified time.  They have to meet that standard of proof.

Whenever you discover the painting is gone and who has got it, 
IN NY – the statute of limitations begins to run when the true owner requests or demands that the property be returned and the good faith purchaser refuses to return it.
The court didn’t want to put the burden on the true owners.

GIFTS

1) Donors Intention to make the gift

a. The intent must be to make a present transfer and not one to take effect in the future.

i. However, a gift will be enforced if the court finds that it is a present gift of the right to the subject matter, even though the enjoyment of the subject matter is postponed to a later date.

b. There needs to be intent to make a transfer.

2) Delivery – you can either symbolically or actually give the item
a. Manual Delivery is the best

b. Some jurisdictions will not accept symbolic delivery.

c. The donor has to relinquish dominion and control.

d. Delivery anticipates that the donor will not be able to decide what happens with the gift.

3) Acceptance of the gift by the person who receives the gift

There are two types of gifts – 

1) Inter Vivos – gifts given during the lifetime of the donor (the person who is giving)

a. THESE GIFTS ARE IRREVOCABLE

2) Causa Mortis – They are giving the gift at the time of the anticipation of the impending death.

a. THE GIFT IS REVOCABLE IF YOU DON’T DIE.

Generally, a gift is NOT REVOCABLE once made.  The donor cannot take back” the gift, although “causa mortis” gifts made in contemplation of death are revocable if the donor escapes the peril of death.
The intent to give something now.  
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Gift – the intent must be for a PRESENT TRANSFER – that might not mean possession, but some other kind of right that is legally recognized.  

You must have delivery, and you must have acceptance.

Delivery requires that the donor relinquish control and dominion over the item.

Manual delivery is preferred.

Constructive delivery is acceptable in that it is something that provides access to the gift.  This way you can get the benefit of the gift.

Symbolic gift – sometimes letters or stock certificates may be appropriate if you take into account the nature of the gift and the circumstances under which the gift is given.

Newman v. Bost (1898)

When the man died, he supposedly gave the woman the keys to his life insurance policy, furniture and some household property.

Acceptance is usually presumed.  
Constructive delivery – the type of delivery which gives access to items.  In this case it was considered good delivery to some of the things to which the keys fit.  Here, the items were not able to be manually delivered.  What makes the manual delivery not proper or possible?  Typically the size or weight of the item.
Some states/jurisdictions do not recognize symbolic deliveries.

Q’s – 

You need to have physical delivery of the item.  

How do we know that she owned the piano?  Maybe something more than symbolic?  You need to show that there is something that no one else could have access to the piano.

Gruen v. Gruen (1986)

Dad tries to give a painting to his son for his birthday, but the father keeps possession of the painting for the duration of his lifetime.

It is not like it is just hanging over his mantel or anything.  The father is also allowing folks to view it in galleries and stuff.

Here the present possessor has rights to use the painting, although the father does not have the right to do as he likes with the painting, like burning it, or painting over it.

What about the issue of Delivery?

The father has given the ownership interest to the son. But again, back to the delivery…..
The nature of the item and the circumstances under which the item is being given.  Here, the argument was that it was non-seneschal for the father to send the painting to the son an then ask for it back.

If you are giving a gift in the future, that is not a gift.  You need to give a present transfer.

ESTATES

Began in medieval Europe.  The land structure moved vertically, and up and down, but never sideways.  This all had to do with who owes who a service.  This is a relationship based society.

Those who held the land in possession, they held it in turn for the possession of services.
Lineal Heirs – children

Heirs are defined by statute.

THE FEE SIMPLE

The fee simple absolute is the most unrestricted and longest estate.  

This is the largest estate in terms of size, (duration).

At common law it was required that you said “To A and his heirs”  These are what we call “word of limitation”.  This means that A had a fee simple that was inheritable, which means it can go on and on and on.

The words of “To A” are words of purchase which identifies A as the grantee.

The modern approach presumes that the grantor conveys their entire estate as a fee simple.  Therefore, you no longer need the A & his heirs to create a fee simple.

1) Duration is forever

2) It is inheritable

3) Alienable – can be transferred/can be sold

LIFE ESTATE
A life estate is an interest which lasts or the lifetime of a person.  Ordinarily, the lifetime by which the estate is “measured” is that of the holder of the life estate.

NO ONE WHO IS ALIVE HAS AN HEIR
Heirs – persons who survive the decedent and are designated as interstate successors under the states statute’s of descent.

Issue – Descendants – they inherit to the exclusion of all others – the children of the children of the children…the issues take equally of inheritance.
Ancestors – statutes recognize parents as heirs if there are no issues (children)

Collaterals – blood kin who are not parents, issues or spouses.  They may be uncles, aunts and siblings….horizontal movement.

Escheat – happens when you have someone who dies without heirs.  Today the $$ returns to the state.

THE FEE TAIL
An estate created to “A and the heirs of A’s body”.  When the bloodline ends, it goes to O.

All fee tails have a reversion or retainer.  All fee tails end up somewhere.

This could bar the entail.  The point of the fee tails was to amass great land and wealth in families.  This was abolished in England in 1925.

Today we can bar the end tail by conveying the fee simple by deed executed in their own lifetime.  If you are the person who gets a fee tail, during your life, if you transfer it by deed, you transfer it into a Fee Simple.
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Fee Simple

· Created by the words “to A and his heirs” – “to A” is Ok, nowadays
· The most desired estate

· You can transfer in a will, inter vivos

· Rules of intestacy – it takes particular language to create that relationship

· Inheritable under intestacy Statutes.

· If the owner of a fee simple dies, the property passes to the people deemed to be his “heirs” under the intestacy statute of state where the land is located.

Fee Tail

· Created by the words “to A and the heirs of his body”

· A fee tail allows the owner of the land to ensure that the property remains within his family.

· If O conveys a fee tail to his son, A, and the fee tail is enforced – upon A’s death the property will go to A’s heir, then to that heir’s heir, etc. and his descendants can never convey the property outside the family line. (If they try to, the property will revert to O’s heirs)
The Life Estate
· “To A for life” – this life estate ends when A’s life ends

· This only lasts the lifetime of the grantee

· These are estates measured by duration, and has a definite end, because everybody dies.

· The grantor who has decided to give the property (transfer the property) to the grantee, controls the state of the property after the grantor’s death.

· There can be a life estate that is measured by the life of someone other than the grantee. – This is called a life estate “Per autre vie” (“by another life”)

· O conveys ‘to A for the life of B and then to C and his heirs” A has a life estate per autre vie.

· If the grantee dies before the end of the measuring life, the balance of the estate is treated as personal property, which passes by will or by intestacy
· Life estates can be tricky, because you don’t know what kind of values and stuff the property may have.

· Grantee has no duty to insure buildings on the land/estate.

White v. Brown (1977)

Woman died and her will said “I wish Evelyn White to have my home to live in and not to be sold…my house is no to be sold.”  The court decided that the will was unambiguous and that it conveyed a life estate.
Because of the ambiguity of the will, the court needed to look to rules of construction.  They are used to help you figure out to determine what the words mean.

· There is a cardinal rule, relating to the testators intent.  You should always try to honor the intent of the grantor.  What is it the grantor is trying to do?

· When there is ambiguity, the estate is assumed to be a fee simple.

RESTRAINTS ON ALIENATION

A restrain on the alienation of a fee simple is generally void.

There are three types of restraints

1) Disabling restraint – prohibits grantee from transferring interest in the estate

2) Forfeiture – grantee transfers the estate and the interest of forfeited to someone else.

3) Promissory restraint – the grantee promises not to transfer the estate.

a. Typically dealt with through contracts principles.

· All restraints on fee simples are void

· The restatement does allow for some sort of partial restrains

· Restrains on life estates may be upheld under certain circumstance.

· This would not help the life tenant pay off debt.

Baker v. Weedon (1972)
If you want to sell it, you have to show it is in the best interest if everybody.

LAW OF WASTE – The person who has current interest in the property cannot do something that is detriment with regards to the value of the land.

!) there has to be a significant devaluation of the property as a result of the wasteful conduct.  This is the idea of what is fair.   You can increase the value of the estate.
The life tenant has a number of duties vis a vis the future interest. Most importantly, the tenant may not commit waste.  He may not unreasonably impair the value which the property will have when the holder of the future interest takes possession.  Thus, he must make reasonable repairs, not demolish the structure, pay all property taxes, etc.
Estate Determinable

Defeasible Estates

One which can be defeated upon the occurrence of a future event.  So, it ends when the future event happens.  
Fee Simple Defeasible – The fee simple defeasible has strings attached.  Although one who holds a fee simple defeasible may use and hold the property forever, or convey it, or have it to b inherited by his heirs, he must use it subject to a restriction.  

The fee simple defeasible, which may end on the occurrence of the future event.

The fee simple determinable s a fee simple limited so it will end automatically when a stated even happens.

These are always followed by a future interest.  If the event occurs, then the estate will return to the grantor.

??The estate could continue beyond the occurrence of the event if the grantor does not act to end the estate???

See pages 240 & 241 – the grantors right to end the estate is called the right to entry.

A fee simple determinable is a fee simple so limited that it will end automatically when a stated event happens.  Words that merely state the motive of the transferor in making a gift do not create a determinable fee.  This is a fee simple which automatically comes to an end when a stated event occurs.

Possibility of Reverter – The creator of a fee simple determinable is left with an interest, the right to regain title if the stated event occurs.  
A fee simple subject to condition subsequent is a fee simple that does not automatically terminate by may be cut short or divested at the transferor’s election when a stated condition happens.
This is created by a conveyance of a fee simple, followed by language providing that the fee simple may be divested by the transferor if a specified event happens.
The future interest retained by the transferor to divest a fee simple subject to condition subsequent is called a right of entry (also known as the power of termination).  The right may be expressly retained or it may be implied if the words of the instrument are reasonably susceptible to the interpretation that this type of forfeiture estate was contemplated by the parties.

Mahrenholz v. County Board of School Trustees (1981)

The Huttons conveyed land to the School board “to be used for school purposes only” and the school used the land for storage.
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FUTURE INTERESTS

A future interest gives legal rights to its owner.

You don’t know who your heirs are until you are dead.

Although a future interest does not entitle its owner to present possession, it is presently existing interest that may become possessory in the future.

REVERSIONS

If O, a fee simple owner, granted the land to A for life, the land would revert (“come back”) to O at A’s death.  O’s right to future possession is called a reversion.

POSSIBILITY OF REVERTER

A possibility of reverter is a future interest remaining in the transferor or his heirs when a fee simple determinable is created.

RIGHT OF ENTRY

These are created in the rights of transferees.  When an owner transfers an estate subject to condition subsequent and retains the power to cut short or terminate the estate, the transferor has a right of entry.
FUTURE INTERESTS IN TRANSFEREES

If the first future interest created is a contingent remainder in fee simple, the second future interest in a transferee will also be a contingent remainder.  If the first future interest created is a vested remainder in fee simple, the second interest in a transferee will be a divesting Executory interest.
REMAINDERS

A remainder is a future interest that waits until the termination of the preceding possessory estate, at which time the remainder moves into possession if it is then vested.

1) Reversion

2) Possibility of Reverter

3) Right of Entry

FOR A REMAINDER TO EXIST

A remainder is a future interest which can become possessory only upon the expiration of a prior interest, created by the same instrument.  

1) The grantor must convey a present possessory state (called the particular estate) to one transferee

2) He must create a non-possessory estate in another transfer, by the same instrument; AND

3) The second, non-possessory, estate (the remainder) must be capable of becoming possessory only in the “natural” expiration of the first one.

Remainder tells us the kind of future interest.  They are transferable inter vivos.
Three types: 

1) Vested remainders - If the first future interest created is a vested remainder in fee simple, the second interest in a transferee will be a divesting Executory interest.
a. There is no condition precedent attached to it and

b. The person holding it vested reminder has already been born. (given to a person already ascertained)
i. This way, no matter however and whenever A’s life estate ends, B’s estate will immediately become possessory.

c. Vested remainders have always been transferable during life.

d. The law has a preference for a vested remainder.

e. A remainder is created in a class of persons (such as A’s children) is vested if one member of the class is ascertained , and there is no condition precedent.  The remains is vested subject to open or vested subject to partial divestment (you will get a smaller share) if later-born children are entitled to share in the gift.

2) Contingent remainders - If the first future interest created is a contingent remainder in fee simple, the second future interest in a transferee will also be a contingent remainder.  
a. The person who is getting the remainder is unnamed. (could be heirs, since heirs are unknown until you die) OR
i. Ex: I give my estate to a future children when they become 19 – we don’t know who they are

b. OR, your interest in the property is contingent on an event occurring, which must be other than the end of all of the other estates in front of you.

i. The remainder is said to be subject to a condition precedent.
ii. Contingent remainders are now transferable during life and reachable by creditors in most states.

3) Executory interests

a. Developed to divest or cut short the preceding interest.

b. It cuts short, it divests a prior interest.

SEISIN

A person was said to have seisin of a parcel of land if he had possession of it under a claim of freehold.  That is, he had to meet two requirements:

(1) He had to be in possession (though this could be done for him by a tenant); and

he had to own a freehold estate in the property, either a fee simple, a fee tail or a life estate.

FEE SIMPLE SUBJECT TO AN EXECUTORY LIMITATION (INTEREST)
Provides for when an estate is to pass to a third person (one other than the grantor) upon the happening of the stated event.  One common kind of fee simple subject to Executory limitation centers around the death without issue of the original grantee.

An Executory interest is a future interest in a transferee that must, in order to become possessory:
(1) divest or cut short some interest in another transferee (this is known as a shifting Executory interest), OR
(2) divest the transferor in the future (this is know as a springing Executory interest)

EXAMPLES

· conveys “to A for life (a life estate), then to B for life (vested remainder), then to C and her heirs (C has a fee simple).

· conveys “to A and B for their joint lives, then to the survivor in fee simple.”  This is contingent remainder, because we don’t know who the survivor is going to be.

· conveys “to A for life, then to A’s children who shall reach 21.” A’s oldest child, B is 17.  Is the remainder vested or contingent?  B subsequently reaches 21.  Is the remainder vested or contingent?  
i. This is definitely a fee simple with a vested remainder
· O, conveys “to A for life (Life estate), then to A’s children and their heirs (contingent remainder), but if at A’s death he is not survived by any children, then to B and her heirs (the survival of the children is a condition precedent for B – in the structure of the sentence).” At the time of the conveyance, A is alive and has no children.  What is the state of the title?

i. What stands between B and the little house on the prairie is whether or not there are surviving children on A’s death.  So, it is a condition precedent.  It is also the contingency that keeps A from little house on the prairie.  
· Two years after the conveyance, C & D are born to A

i. Now, what is the state of the title?

1. Children have a vested remainder in fee simple subject to opening.

2. B has a shifting Executory interest in fee simple

ii. Suppose that C (one of A’s children) dies during A’s lifetime and A is survived by B (the guy who gets everything if none of the kids survive), and D (the other kid of A).  What is the state of the title?

1. B gets a fee simple because it does not say that everyone has got to survive.
iii. O conveys “to A for life, then to B and her heirs, but if A is survived at his death by any children, then to such surviving children and their heirs.”  At the time of conveyance, A is alive and has two children, C & D.  What is the state of title?

1. Life estate followed by a vested remainder in B, subject to complete divestment to the 
· T devises $10,000 “to my cousin, Don Little, if and when he survives his wife.” What does Don have?

i. A springing executory interest.  

RULE AGAINST PERPETUITIES

Common Law Rule-


It was established to prevent alienation of property.  They were trying to prevent it from being tied up for a long period of time.  They didn’t want the dead hand, trying to control the land from the grave.

A future interest must vest or not vest within 21 years (arbitrary number) plus a period of gestation (if someone is pregnant you can count the 9 month) of the death of the life tenant or some life in being at the time of the creation of the interest.  Life in being is often called the validating life, which validates the transfer.

This does not apply to the interest of the grantor and to one of the future interest of the grantee.  This means it applies to:

1) contingent remainders

2) executory interests

There is also a fertility assumption.  All persons are considered capable of having children until their death.

VALIDATING LIVES


The only people who can be validating lives are people who are alive at the time of the creation of the will.  Who could be alive?  People who are named and are alive (people who are named and are alive).  They also have to be somehow associated with the conveyance.  They don’t need to be someone who will take under the conveyance.  

To be a validating life means that you can take my lifetime and say that from the day that I die, from my death, plus 21 years, you will know whether or not that contingent remainder or executory interest will vest.

PROBLEMS

1) O conveys “to A for life, then to B if B attains the age of 30.” B is now 2 years old.  Is the conveyance good?

a. Is there a life that is in existence at the time of the transfer?  This is a valid conveyance and is not void under the rule.
2) O conveys “to A for life, then to A’s children for their lives, then to B if B is then alive, and if B is not then alive, to B’s heirs.” Is the conveyance good?

a. A is a life estate, A’s children get a contingent remainder, then B has a contingent remainder, B is B’s own validating life, and then finally, B’s heirs have a contingent remainder subject to the rule.  B is the validating life for B’s heirs.
3) O, a teacher of property law, declares that she holds in trust $1,000 “for all members of my present property class who are admitted to the bar.” Is the gift good?  

a. A student in the class is a validating life.  We would know within 21 years of your death whether or not you passed the bar.  
4) Suppose that O had said “for the first child of A whose is admitted to the bar.” Would the gift be good?
a. There is no validating life, because it may be that when O says this statement, the first child has not even been born yet.  If the child has been born, the child will be its own validating life.

Jee v. Audley (1787)
1) A person of any age can have a child, regardless of the persons physical condition.
There is this presumption that people can have children at any time.  This is the idea of After born children.  This means that she may give birth after the time of this particular devise.  This is important because the rule says that no interest is that the rule needs to be satisfied for contingent remainders, etc.

For purposes of the rule against perpetuities, the class gift must vest for all members for it to satisfy the rule.  You still have a contingency at play until it has vested in all members.  There is always the possibility that there will be someone else who will join the class.  These are the things we have been working with and will continue to work with.  Who is your validating life?  It is someone who is going to give you proof as to whether or not the remainder will vest within 21 years of the death.

You figure out who the validating life is, based on who is alive at the time the giver dies.

Fertile Octogenarian – Anyone is presumed to be able to have children during their lifetimes.

PROBLEMS:
1) O conveys “to A for life, then to A’s children who reach 25.” A has a child, B, age 26, living at the time of the conveyance.  Is the remainder valid?

a. The remainder is not valid.  We know who can get into the class, but because of the 21 year requirement, there may be a child who never meets the condition, of the age of 25 within 21 years.

2) O conveys “to A for life, then to A’s widow, if any, for life, then to A’s issue then living.”  Is the gift to A’s issue valid?

a. The gift is not valid because we are not sure who A’s widow is, and the only way we will know who A’s widow is, upon the death of A.  Why is it then to A’s widow that doesn’t violate the rule?  The only thing that is contingent is that the person is unascertained.  This needs to be A’s issue then living at the time of the death of the widow.  Why isn’t A’s widow the validating life?  She can only be a validating life at the time of the conveyance.  This is called the unborn widow problem.  She may not have been born.
3) T devises property “to A for life, and on A’s death to A’s children for their lives, and upon the death of A and A’s children to [the person or persons indicated in the bracketed examples below].”

A and B survive T.  Is the devise of the remainder in fee simple valid or void under the Rule against Perpetuities if the following words are inserted in the brackets?

(a) [B if a dies childless]

1. A is the life in being at the time of the devisement, so when A dies, you will know whether or not B will get this.  SO, if A dies with a child, then B can never get it.  Therefore, this is valid and it is good.  A validates this for B.

(b) [B if A has no grandchildren then living]

1. Here, B will get a fee simple if A has no grandchildren then living.  It either vests of it doesn’t.  This may happen when A is dead and A’s children are dead, because no more grandchildren can be born. Only at that point do you know whether or not B will get this thing.  If there is even 1 grandchild alive, the B cannot get this.  You have to know this within 21 years of A’s death, and 21 years of all death when the testator died.

2. This is not a valid vested.  This will vest too remotely.

(c) [B’s children]

1. B’s children cannot be vested remainders because they are unascertained.  They will not be ascertained until B dies.  This will meet the rule.  This is valid.  

(d) [B’s children then living]

1. We need to know who the kids are and they have got to be alive.  A must be dead, and all of A’s children must be dead in order for B’s children to take.  Here, there is no validating life.  Because there is no validating life, then this is not valid under the rule against perpetuities.

a. Does this depend on someone who may be born after this who cannot serve as a validating life?  If it is a child of A, until they drop dead, along will A and all of the other children of A, B’s children who are all alive, can’t take.

2. Invalid

(e) [A’s grandchildren]

1. It is a contingent remainder because we don’t know who the grandchildren.  We won’t know who they are until all of A’s children die.  So A could have a child after T dies, and those are grandchildren to A.  
2. So, it does not vest because there is no validating life.

(f) [T’s grandchildren]

1. This is a valid conveyance. We need to look for a validating life. We will know who T’s grandchildren are when T’s children die.  At the point that T dies, we know who the children are.  It is not possible for T to have children after T’s death.  You will know within 21 years of a life in being, when T devised this, who those children are, because you will know within 21 years of the death of T’s children.  The grandchildren may increase after the death of T, but that doesn’t matter, because each of them can point to the validating lives of their parents.  

In solving the class gift problems above, focus first on when all the class members will be ascertained (within lives, in being plus 21 years?) and second on when all conditions precedent, if any, will be met for all members of the class (within lives in being plus 21 years?)

1) O conveys to Arthur and his heirs?

a. What is Arthur’s estate? 

i. Fee Simple Absolute

b. What is the estate of Arthur’s heirs?
i. Fee Simple

2) O conveys blackacre to Arthur for life.  Arthur then conveys his interest to Barbara.

a. What is Barbara’s estate?

i. Life Estate, pour otra vie.

3) O conveys to A for life, then one day later to C and his heirs.

a. What is C’s interest?

i. Springing executory interest in a fee simple absolute, because it goes back to O for a day and then back.
4) O conveys to A and the heirs of his body, but if the old oak tree falls, O may enter and take the property.

a. What is A’s estate? 
i. A has a Fee Tail subject to a condition subsequent.  So, it all ends on whether or not the oak tree falls.  Because it is not a fee simple, O has someone else.

b. What is O’s interest?

i. O has the right of reversion, because if the tree falls they may come take the land.  OR, if the tree never falls and A’s lineage may end.  

5) O conveys to Arthur and his heirs, but if Arthur uses the property for agricultural purposes, to Bob and the heirs of his body.

a. What is Arthur’s estate? 
i. Fee simple subject to executory limitation.
b. What is Bob’s interest?

i. Bob has a shifting executory interest in a fee tail. O still has the possibility of reversion because all of Bob’s people may die.
6) O conveys to A for 10 years.

a. What is A’s estate?

i. Term of years that will last 10 years.

7) O conveys to John and his heirs until Abby graduates from law school, then to David and his heirs.

a. What is John’s estate?

i. Fee simple, subject to an executory limitation, held by David.  David will get a Fee simple if Abby graduates.

8) O conveys to A to have and to hold during the life of B.

a. What is A’s estate?

i. A has a life estate pour otra vie.

9) O conveys to A for 49 years or until the land lies fallow, whichever is first.

a. What is A’s estate?

i. A has a term of years determinable.  O retains the right of reversion
10) O conveys to blackacre to A for life, then to B for life, but if blackacre is not maintained as a farm, then it shall revert to O upon O’s reentry.

a. What is B’s estate?  
i. B has a life estate, subject to a condition subsequent.  Defeasible life estate.  

b. What is O’s interest?

i. O has a right of re-entry.  If the land stays a farm, O still has a reversion.
11) O conveys to A and her heirs, but if B gets married, then, upon his marriage, to B for life, then to C and his heirs.

a. What is B’s interest? 
i. Shifting executory interest.  A will be cut short of B gets married, it is a condition subsequent, but it is a condition precedent to C & B taking, but they are taking by divesting.
b. What is C’s interest?

12) O conveys to A for and the heirs of his body by his wife, B.

a. What is A’s estate?
i. A gets a fee tail special.  O has a reversion once all of B’s kids die.

13) O conveys to A for life, or until he has a son.

a. What is A’s interest? 
i. A has a life estate determinable.  

b. What is O’s interest?

i. O has a possibility of reverter.

14) O conveys to A and her heirs, as long as A puts a rose each year on the grave of O’s deceased grandmother until A’s death, otherwise to B for life.

a. What is A’s estate?  
i. Fee simple subject to an executory limitation, this is because it is going to B and not the grantor.  
b. What is O’s interest?

i. Did O give the largest estate that O had?  There is the possibility for reversion, because B might get a life estate.  The fee simple might get cut off, it is not absolute.

15) O conveys to A and her heirs but if A does not enter law school, then the property shall revert to O.

a. What is A’s estate?

i. A fee simple subject to condition subsequent.  O has an interest in the right of entry.
16) O conveys to A for life, then to B and her heirs on condition that if the oak tree on the property does not remain standing, O shall have the right to retake the property.

a. What is O’s interest?

i. Right of Entry following a fee simple, subject to a condition subsequent.
17) O, owning a present interest in a fee tail, conveys all her interest to A.

a. What is A’s estate?
i. A has a life estate pour otra vie.
Rule Against Perpetuities
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What you are trying to figure out is, within a certain time period, I must know whether this will vest, or I will know that it will not vest.

The rule does not require that every contingent remainder will vest, but you need to know that it will or will not happen.

The person must somehow affect the interest.  Anyone named in the transfer can be the validating life.

The rule only applies to two categories.

Future interests:

1) Contingent remainders

2) Executory Interests
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Co-Ownership and Marital Interests
A. Common Law Concurrent Interests

a. Types, Characteristics, Creation

3 Types of Concurrent Tenancies

· Common

1. Tenancy in Common

a. Whereas in a joint tenancy each has an equal interest in the whole, in a “tenancy in common” each tenant has a separate “undivided” interest.  This is rescindable and conveyable.  Possession unity is required.

b. These interests do not need to be equal.

· Joint

1. Joint Tenancy

a. Two or more people own a single, unified interest in real property

b. Each joint tenant has a right of survivorship.  That is, if there are two joint tenants, and one dies, the other becomes the sole owner of the interest that the two of them had previously joined.

c. Must be Equal Shares, thus, one joint tenant cannot have a one-fourth interest with the other having a three fourths interest.

d. Also a right of survivorship.

e. There is no interest upon your death that is going to anyone else, there is just the idea that the persons who are still alive are going to someone else.

f. Conversion of a joint tenancy to a third party makes a joint tenancy to a common tenancy.

g. When there is a party that severs, unless all of them sever, you are only severing YOUR joint tenancy, which means you are willing to give up your right of survivorship. 

2. Time

a. The interest of each joint tenant must be acquired or vest at the same time.

3. Title

a. All joint tenants must acquire title by the same instrument or by a joint adverse possession.  A joint tenancy can never arise by intestate succession or other act of law.

4. Interest

a. All must have equal undivided shares and identical interest measured by duration.  SO, when you die, nothing passes.  You can convey it inter vivos, but no other way,
5. Possession

a. Each must have a right to possession of the whole.  After a joint tenancy is created, however, one joint tenant can voluntarily give exclusive possession of the other joint tenant.

· Tenancy by entirety

1. Co-owners here are only husband and wife

a. They are treated as one individual.

2. There is also a right of survivorship.

a. If one dies, the other automatically takes full possession.
3. Time, title, marriage, which must exist at the time they purchase their house.
Preference of a tenancy in common rather than a joint.

You must say upon creation of the interest what kind of tenancy you want to have.

1) O conveys blackacre to A, B, and C as joint tenants.  Subsequently A conveys his interest to D.  Then B dies intestate, leaving H as his heir.  What is the state of the title?

a. D is a tenant in common, and then B & C are joint tenants. So, when B dies, the right of survivorship kicks in, so C gets everything and H can’t get anything.  So, thus leaves D & C, and they are tenants in common with D having 1/3 and C having 2/3.
2) T devises Blackacre to A and B for their joint lives, remainder to the survivor.  What interests are created by the devise?  

a. A & B have a life estate
3) A and B are planning to be married.  Two weeks before the ceremony, they buy a house and take title in “A and B as tenants by the entirety.” Several years after the marriage, A moves out of the house and conveys his interest in the house to his brother C.  C brings an action to partition the property. What result?

a. Partition means that the tenant has a right to seek the end of the tenancy by either cutting off a parcel of the property or by selling the property with the proceeds being divide amongst the tenant.

b. Ok, so what is the relationship between C and the others involved?

i. A & B are tenants not tenants in entirety because they are not married at the time.  A & B have a tenancy in common.  If they break up, B & C are tenants in common.  Tenants in common have a right to seek partition.
ii. In NY they would have treated this as a joint tenancy.  If it is a joint tenancy, once A moves out, A has severed the joint tenancy. 

Severance of Joint Tenancies
Riddle v. Harmon (1980)

The attorney prepares a grant deed where Riddle grants to herself a ½ interest in the property, in what used to be a joint tenancy.  Once you sever a joint tenancy, it severs the right of survivorship.

The court says you can do this, but along the way the court talks about how anyone else who is in her position she would not be able to do this.  There were ingenious and creative ways that attorneys had come up with to end a joint tenancy.  

The main way this is done is by using a “straw man”.  Another way is a trust.

The question becomes whether or not the joint tenant can either destroy the joint tenancy but then create the concurrent interest in themselves unilaterally.  What the court does is uphold a severance.

All the court says is that they don’t need to do that because they wanted to discard the rule of having the third party do it and they find it archaic as it is useless to have a 3rd party if she is just going to do it anyway.

Once you have destroyed it, you end up with a tenancy in common.

1) Is it fair to permit one joint tenant to sever the tenancy without giving notice to the other joint tenant?

2) If A and B, joint tenants, die in a common disaster and there is “no sufficient evidence” of the order of death, Uniform Simultaneous Death Act provides that one-half the property is distributed as is A survived and one half as if B survived.

When you have a deed you can archive them by recording them.  This means that anyone can go out and find out who is the owner of whatever property.

The system of recording is a way of saying the joint tenant can find out.  

Harms v. Sprague (1984)
We have two brothers who have a joint tenancy.  One of them executes a promissory note to Simmons because Simmons owned a home and they were in an agreement with him and they were going to buy the property.  He couldn’t buy all of it, and he paid part of it and the rest of it when to the promissory note.

So, the Simmons are willing to take the promissory note because John is ready to put up his interest in the joint tenancy.  John does this and the note says that $7,000 was the amount and it was to be paid from the proceeds of the amount of the sale of John’s interest.

There is just one payment left when Sprague buys the house and the brothers are living together in the house and they are paying the note.  John dies and leaves everything in his will to the other brother.  

The Simmons say that they are still owed money.

So, now the questions becomes whether or not the brother owns the right of survivorship.  There is a question as to whether or not the mortgage was a lien or a conveyance.

What happens if you have a joint tenant who encumbers their interest.  The court goes through a bunch of cases to work through this.  What are the two different types of approaches to this problem.

1) Title Theory - The mortgage is not a separation of title.  You can sever a tenancy.  However, if you pass on the title, then it results in a severance.  So, you are either one of the jurisdictions that say title or lien theory.
2) Lien Theory - You are unable to sever a tenancy.
a. Generally treated as not severing the tenancy.
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Final Exam - May 10th – 1-4

03-22-04

LEASEHOLD: THE LAW OF LANDLORD AND TENANT

Tradition, Tension and Chang in Landlord-Tenant Law

A. Leasehold Estates
a. Are non-freehold interests.  This area had gone through a dramatic change going from the common law definition which focused on conveyance of leasehold moving towards the modern trend which recognizes the contractual parts of the theory.
b. This moves us into the aspect of a lease as a contract and has given the tenants a vast array or damage remedies which are borrowed from contract law.

1. The tenant hold the possessory interest in the property

2. The lessor holds a larger interest in the property.  The lessor has a reversion interest in the property.  

The lease is the transaction that creates the leasehold estate.

The Different Types of Leasehold Estates – you want to look at how you measure them and how you end them.

1. The Terms of Years

a. An estate that is for a set amount of years with a set starting point and set ending point.  There is no requirement of notice of the termination because we all know when it ends.  

2. Periodic Tenancy

a. For a set of successive terms unless you decide to end them.
b. Termination takes effect from the final point of the least.

3. Tenancy at Will

a. A tenancy that has no fixed period and endures as long as the tenant and the landlord desires.  The tenancy can be terminated by either party at the will of either individual.

b. Ends upon the choice determined by the landlord or the tenant.  It terminates upon the death of either party.

c. Many jurisdictions require notice for the termination (usually about 30 days) or however often the rental period is.

d. Sometimes if the rent is being paid periodically like a periodic tenancy in which case it couldn’t be terminated at will.

4. Tenancy at Sufferance
a. Arises when a tenant remains in possession (holds over) after termination of the tenancy.  Common law rules give the landlord confronted with a holdover essentially two options- eviction (plus damages) or consent (express or implied) to the creation of a new tenancy.

If the rent is paid on a monthly basis, the courts treat it as a month to month basis which can only last up to a year.  You could only be held responsible for a year’s worth of rent.

1. On October 1, L leases Whiteacre “to T for one year, beginning October 1”  On the following Spetember 30, T moves out without giving L any notice.

i. It is for a term of years and no notice is required.

b. What if the lease had been for no fixed term “at an annual rental of $24,000 payable $2,000 per month on he first of each month”?
i. Periodic Tenancy which arises and would require notice equal to the length of the notice.

1. We know the rent is being paid on a monthly basis so we know it

2. T, a month to month tenant, notified L on November 16, 2001 that she will vacate as of November 30, 2001.  She vacates on that date and pays no further rent.  L, after reasonable efforts finally relets the place on April 1, 2002.  L sues T for unpaid rent.
a. This is a periodic tenancy and requires one period notice (30 days b/c it is month to month)
b. The middle of the month notice will not help for the month of November.  You have barely given 2 weeks notice.

c. This notice is good notice, but it does not count for the month of December because she didn’t give enough time for December 1st.

d. At common law, the tenant would have to had re-do the notice, but most courts will count it as effective.

GARNER v. GERRISH (1984)

One of the parties in the leasehold arrangement has passed away. They wrote up an agreement where the tenant has some sort of right of termination.  The owner died and wanted to kick the tenant out, arguing a tenancy at will.  
The tenant argues that it is a tenancy for life, unless he surrenders the tenancy during his lifetime.

RULE OF CONSTRUCTION – unambiguous leases are followed directly.  If it is unclear, then they are subject to a rebuttable presumption that they are tenancy at will.

1. L leases Orangeacre to T for as many years as L desires: What estate does T have?

a. At common law this was considered a tenancy at will.

2. L leases Greenare to T for the duration of the war for $500 a month.. What estate does T have?

a. It is a Term of years because it has an end we can point to.

The Tenancy at Sufferance: Holdovers

CRECHALE & POLLES, INC. v. SMITH (1974)

Crechale entered into a lease with the Smiths.  Had lease for a period of 5 years.  They stayed afterward and the tenants paid the rent for the next month after the expiration of the lease.  They cashed the check.  If they make the initial choice to let you stay, then they cannot then turn around and then try to get rid of someone.  Once the original lease has ended,   A landlord does have options, to either kick out the tenant or continue the tenancy.

If the landlord if advised in advance

Even though my initial election is to either take you on as a tenant or evict you, but in this case, the landlord is trying to lock the person in once they stayed over.  The normal way to do this is to allow the extension of the lease for the period of the rent.

A landlord who accepts the rent of a holdover tenant will be deemed to have extended to the lease for the time period of the rent to a month to month period.

** Once a landlord elects to treat a tenant as a trespasser and refuses to extend the lease on a month to month basis, but fails to pursue his remedy of ejecting the tenant, and accepts monthly checks for rent due, he in effect agrees to an extension of the lease on a moth to month basis. **
For the most part, people will not be locked into a leasehold that lasts more than one year.
THE LEASE

The lease is the agreement that reflect the relationship.  It reflects a conveyance where the property is transferred from lessor to lesee.  The lease is also a contract in as much as the lease contains promises between the parties regarding that property and that created certain contractual obligation.  This is more of an offset of promises as contained in the lease.
The big concern is whether the promises are an obligation to some or all of the promises.  The main issue is the promise to pay rent.  Is this contingent on promising to maintain the premises in a particular way.

Leases are subject to the statute of frauds.  Leases for longer than one year must be in writing.

Statutory mandates may offset what it otherwise used in the form lease.  Sometimes the legislature has stepped in to deal with a situation if people seem to be in a weak bargaining situation.

Illustrates both property rights and reflects the transfer of property interest from the landlord to the tenant.

It also reflects contract rights because it contains promises, covenants between the parties.

They are subject to the statute of frauds and leases of more than a year require that it be in writing.

DELIVERY OF POSSESSION

What happens if I am the new tenant and you can’t move in and the prior tenant has stayed over and you are left with no place to stay?


Does the landlord have any responsibility in this situation?

Hannah v. Dush (1930)

A leasehold arrangement and the new tenant goes to move in and it is not vacant.

The court talks about 2 rules:

1) English rule

1. Landlord should provide physical delivery of the space.

2. We there are no stipulations in the lease the landlord only has an obligation on the first day.  After that, the obligation is on the tenant to take action.

3. Landlord has a duty to make the property available for possession of the new tenant.

4. Possession in that sense means the opportunity to move in.

5. May also pursue the landlord for damages and the tenant may terminate the lease if they have not been given actual possession.

2) American Rule

1. The landlord has the obligation to make the legal possession available to the tenant. 

2. This means that the tenant must have superior possessory rights to the property, only inferior to the landlord. 

3. So, the landlord has to make sure they haven’t tried to rent you something they didn’t have rights to.  This way the new tenant can go after the old tenant for trespass.
4. Tenant may pursue an action against a holdover tenant to oust them (to have them move) and for any costs incurred. Nothing against the landlord.

Available damages when someone holds over:


If you are the new tenant, you can sue the landlord for failing to put you into possession and it is grounds to terminate the lease.  You can, if you want, to sue for possession.  

You are trying to encourage getting the possession an avoiding the damages issues.

We need to think about what has happened in this scenario, how we resolve it immediately, how do we deal with the injuries occurred and how to we deal with damages.

She wants us to work with both the English and American rules.

1) T leases a large piece of pen land to be used for hunting and trapping.  After paying a year’s rent in advance.  T finds out that there is no public access.  The neighboring landowners refuse to give T ingress ad egress.  The jurisdiction follows the English rules.  Has L satisfied the duty imposed by that rule?

a. No, they have a duty to give actual possession of the land.

2) L and T execute a lease for a specified term. T takes possession, pays ret for several months and then learned that L had earlier leased this land to another person for the exact same term.  T remains in possession but stops paying rent.  L sues T for unpaid rent.  T counterclaims for rent already paid.

a. So long as T has not been put out of possession, he still owes rent.  The landlord only has a responsibility to give actual possession and the guy has been in possession and will not be able to win the counterclaim.

3) T lease from L a building under construction and the term is 3 years.  Eight months after the start date the building is still not done.  T sues to end the lease and get pre-paid rent back.  Part of the terms say that the owner will not be liable if the building is not finished at the time.

a. One approach says the tenant does have a claim against the landlord because not withstanding the clause, the premises has to be read to go within a reasonable amount of time.
b. The second approach states that a reasonable time should also be the measurement, but the landlord is expected to set forth what would be a reasonable time and notify the tenant of that reasonable time.  The landlord is responsible to explain the clause to the tenant.

c. The final approach said that where you had that clause and you have another requiring the completion of the clause means that the parties intended the delay in completion to serve as a delay in rent and therefore the lese period is not cut short but the delay in construction.
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Covenant of Quiet Enjoyment

Constructive Eviction

Warranty of Habitability

Tenant has the possession of the property and the landlord has a reversionary interest.

Headlease, leasehold
SUBLEASES AND ASSIGNMENTS


People who are brought in are not brought in at the same level as the original tenants.

The distinction between these two is the duration of the arrangement that the lead tenant has set up with the next person.  Possessory rights to the property that have a particular duration.

Ernst v. Conditt (1964)

The lead tenant was Rogers who sublets to Conditt
Landlords.

Rogers enters a lease arrangement and takes possession and makes a racetrack and puts up improvements and everything.
Rogers then sells the business to someone else.

The issue is whether or not the lessor consents to the sublet.

The original parties to the first lease agree to the new lease.

The defendant stays in possession of the land and doesn’t pay all of the rent so the landlord wants to go after Conditt, but Conditt says it is a sublease, so he is not liable.

The court says that there is an ASSIGNMENT.

Sublease 

· Landlord ( Tenant ( Sublease

· A sublease is for a part of the entire term of the lease

· A shorter time than the original head lease

· Privity of Estate does not exist between a landlord and subleasee

· There is not a legally recognizable relationship between a landlord and the sublessor.
· Privity of Estate is based on possession

E = Privity of Estate


[image: image1]
Assignment 

· Landlord ( Tenant ( Assignment

· An assignment is for the duration of the lease

· For whatever time remains on the lease
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Problems
1) L leases to T for a term of three years at a monthly rent of $1,000.  One year later T “subleases, transfers, and assigns” to T1 for “a period of one year from date.” Therefore neither T nor T1 pays rent to L.  What rights has L against T?

a. The rent that has been owed.  Even though T has signed off, under the privity of contract, he is still liable for rent due.
2) What about against T1?

a. T1 has a sublease, because it is less than the remaining time on the headlease.  Can the landlord sue T1?  
If the landlord terminates the headlease, that is the end of the lease.  The landlord might have an action against the sublesee if the jurisdiction allows that.  Otherwise the action is to terminate the headlease.
3) Suppose in the instrument of transfer T1 has “agreed to pay the rents” reserved in the head lease.  What effect might this have on L’s rights?

a. T1 has entered an agreement to be held liable.  So, what the landlord probably wants is to get rent.  L can clearly go against T1, even thought it is a sublease because they signed off on it.

4) L leases to T for a term of three years at a monthly rent of $1,000; the lease provides that “T hereby covenants to pay said rent in advance on the first of each month.”  The lease also provides that “T shall not sublet or assign without permission of L.” Six months later T, with the permission of L, transfers to T1 for the balance of the term.  Thereafter T1 pays the rent directly to L for several months, then defaults.  L sues T for the rent due.

a. There is an assignment.  Unless they have been released from the lease, T is liable because of privity of contract, so they have got to pay the rent.

5) L leases to T for a term of three years at a monthly rent of $1,000; in the lease I covenants to pay the rent in advance on the first of each month and also promises to keep the leased premises in good repair.  Six months later T assigns her interest to T1, who agrees in the instrument  of assignment to “assume all covenants in the lease” between L and T; three months later T1 assigns his entire interest to T2, and three months after that T2 assigns his entire interest to T3.  T3 defaults on rent payments and fails to keep the premises in good repair.  L sues T, T1, T2, ad T3.  What are the liabilities of the four tenants to L and as among themselves?

a. Unless there is a change, T is always bound to this because there is a privity of contract.  So, now there is an assignment from T to T1.  There are assignments all the way around.
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T is responsible for rent under privity of contract

T has agreed to keep the place in good repair and to pay the rent.
Because T1 has assumed all the covenants in the contract, so T1 has agreed to be liable as per the head lease.

T2 has not assumed all the covenants under the lease, so there is no privity of contract.

Privity of Estate remains so long as there is a right to the property.

So, before T2 passes on his interest, he is in a Privity of Estate relationship with the landlord.  Did the lack of rent and repairs on the property occur when T2 was in possession? NO

T3 was the one who defaulted and failed to keep the place in good repair.

How about amongst themselves?

Theory of Subrogation – standing in the shoes of the landlord.

The original tenant is still in it because he has not been released and because T1 assumed the entire contract they are liable as well.

Kendall v. Ernest Pestana, Inc. (1985)
If you put in the lease arrangement in order to assign a sublet you must get the landlords cons.

The majority rule says the landlord can do what he wants. 
The minority view says that the landlord can only refuse commercially reasonable standards.
PROBLEMS:

Suppose the following situations arise in a jurisdiction following the rule in Kendall or in any jurisdiction under a lease providing that “there shall be no sublease or assignment without landlord’s consent, and such consent shall not be unreasonably withheld”? What result?

1) L leases to T for a term of five years.  After two years, T wishes to transfer the lease to T1.  L refuses consent because T1 is a tenant in another of L’s buildings under a lease that is about to expire; L and T1 have been actively negotiating a new lease, and L wants to avoid losing T1 as a tenant in the other building.
1. Considered not reasonable.

2) Suppose instead that T1 is not already a tenant of L, but rather is a prospective tenant who wants to use the leased property for a business that will compete with L’s business in the same area.

1. This is reasonable because the landlord has rights to look out for his own financial interest.

3) L, a Christian evangelical organization, owns a building that it uses as its headquarters.  No religious services are held in the building.  L leases the space in the building to T for a term of three years.  After one year, T wishes to transfer the lease to T1 an organization that purposes to use the leased space as a counseling center providing information on birth control and abortion.  L refuses to consent on the sole ground that it is fundamentally opposed to the aim and activities of T1.
1. This was considered not reasonable because a religious based argument is not a true commercial argument.
4) Suppose a jurisdiction following the majority rule and a lease providing that L may terminate if T transfers without the necessary consent.

1. Unlike the situation in Problem 1, however, the lease prohibits only assignment without L’s permission.  T wishes to assign to T1, but L – because she wishes to rent to T1 on her own for a higher rent – refuses consent.  T then transfers the lease to T1 for the remainder of the original term, minus one day.  L brings suit to terminate the head lease with T, arguing that the form of the transaction should be disregarded, that it was a subterfuge, that the parties clearly intended the transfer to be an assignment, and that the assignment was made without L’s consent.
a. Since the lease says only assignments, then it is tough luck landlord.  We need to go with the intent of the parties.   So, it is unlikely to be able to prevent the sublease.
2. L leases to T for a term of five years at a monthly rent of $900; in the lease, T covenants to pay the rent and further covenants not to sublet or assign without L’s permission.  Thereafter T, with L’s permission, assigns to T1; then T1 assigns to T2 without first obtaining L’s permission.  T2 defaults in rent payment and L sues T1 for the amount due.  What result?

Rule in Dumpor’s Case -  Terminates the prohibition against assignments when the landlord consents to an assignments unless he specifically reserves the right to prohibit future assignments.

LANDLORD DUTIES, TENANT’S RIGHT AND REMEDIES

Reste Realty Corp v. Cooper (1969)

The basement floods whenever it rains.  The landlord promised to fix the flooding but when it rained again it flooded.  She moved out.

She argued Constructive Eviction – what has gone on
Because the Covenant of Quiet Enjoyment was breached

A covenant of quiet enjoyment is implied in the lease.  When an act or failure to act renders the premises unsuitable for the purpose of which it was leased, or which seriously interfered with the beneficial enjoyment of the premises, this covenant is breached.

Under common law, the landlord had no duties to the tenant.  There were all of these exceptions set up.  This was the idea of Caveat Lesee.  

The Covenant of Quiet Enjoyment was a way of providing protection to the Lesee.  This would give me some remedy against the landlord.  This was one of the only ways of imposing a duty on the landlord.

This applies both to residential and commercial leases.

Constructive Eviction is another way of providing relief to the tenant.

This theory was an exception to the traditional common law view that the landlord didn’t have a duty and even if he did, the tenant nevertheless continued to be responsible for everything that he agreed to.

Here the rental obligation is considered dependent on the covenant of quiet enjoyment.  If that interference was substantial enough, it was considered Constructive Eviction.

Actual Eviction – tenant is released from liability in full and the tenant can sue for damages and to regain possession.  

Actual Partial Eviction – so you are able to maintain possession to part of the property, the tenant is released from some rental obligation. They don’t have a complete release from the rental obligation.

Constructive Eviction – premise is not good for the purpose for which it was leased.  The tenant indeed can get some relief as if it had been an actual eviction.

To make a case for constructive eviction she had to show:

1) That there was a substantial interference with the use and enjoyment of the premises

2) She complained about the violation (she notified the landlord)

3) Landlord must fail to cure the problem

4) She has to vacate the premises within a reasonable time.


If you don’t leave within a reasonable time, then it is considered a waiver and you will not be released from your rental obligation.
If there is a breach the tenant may terminate the lease, the tenant may sue to regain possession or stay on the premises and/or they may sue for damages for the value of the property with or without the breach.

If they have to go somewhere else, they can sue for a higher rent incurred after leaving the premises.  

PROBLEMS:

· If T is a tenant at will, they could maybe argue it is a periodic tenancy and then maybe they could argue for damages.

· Typically the landlord is not responsible for noise.  Historically, the landlord is not liable, but we could be in a jurisdiction that imposes this kind of duty.

· Failure to keep criminal out, so long as the landlord takes reasonable steps to provide security, it is not often considered constructive eviction.

· The landlord is responsible that the particular areas of interest should not be interfered with.

ILLEGAL LEASE – does not apply if the code violations develop after the making of the lease.  The tenant is a tenant at sufferance and the landlord is entitled to the value of the land given the conditions of the premises.  
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IMPLIED WARRANTY OF HABITABILITY

Hilder v. St. Peter (1984)

In habitable house in Vermont.  It includes, broken windows, toilet doesn’t flush, no key, ceiling falling in, etc.
She complained to the landlord repeatedly, putting him on notice and then he does nothing.

She also agreed to lean up the place in order to get her damage deposit back ahead of time.  

Tenant was asking for refund of her rent paid and compensatory damages for the 14 month period.  

Landlord was trying to say that the tenant never abandoned the property, so there is no abandonment of the property, therefore there is no constructive eviction and therefore she is entitled to nothing.

HOWEVER, the tenant talks about the 

**Warranty of Habitability ** WILL BE ON FINAL EXAM
Requires the landlord to require and maintain the premises in a condition that is habitable for the entire term of the lease.   Typically the courts will typically look at the local housing codes, but more than a minor violation is needed.  There needs to be a substantial violation of these housing codes to have a prima facia violation.
Sometimes there can be a per se violation or other can have them be a presumed violation and some jurisdictions have no presumption.  You can also look at past cases.
Some is statutorily codified.  

Housing codes can be used to determine whether there has been a breach.

NY RULE:

Pursuant to Real Property Law § 235-b, every residential lease contains an implied warranty of habitability which is limited by its terms to three covenants: 

(1) that the premises are "fit for human habitation"

(2) that the premises are fit for "the uses reasonably intended by the parties", and 
(3) that the occupants will not be subjected to conditions that are "dangerous, hazardous or detrimental to their life, health or safety" 

A violation of the warranty is determined by:

1) Tenant must notify the landlord of the defects 

2) Tenant must allow a reasonable amount of time to repair the problems

3) The defects have an affect on the safety and health of the tenant.
Remedies –

1) You may terminate the lease

2) You can stay on the lease and get a rent abatement (sometimes up to 100%)

3) You could re-write the lease.
4) Damages

a. Any property damage you suffer

b. Repair & Repay & Reimburse

c. Punitive (not typical unless wanton behavior by landlord)

d. CALCULATIONS – 3 VARIATIONS
i. Difference of the value of the building as warranted (this does not take into account a skewed market) and the value of the dwelling as defective.  The current rent counted for fair market value.

ii. The difference between the agreed rent and the fair rental value of the premises as they were during their occupancy in the unsafe, unsanitary or unfit condition.

iii. The difference between the agreed rent is reduced by a percentage equal to the percentage of lease-value lost by the tenant in consequence for the landlord’s breach.

1. What did you get, and what value did you get?  It could be the deal that you cut or what the market can bear.

2. There are a range of damages available, based on contractual principles, which include terminating the lease, staying on the property and getting rent abatements.  They also need to reflect that the property has less value because of the terrible conditions.  

PROBLEMS

1) L owns a high-rise apartment building.  L’s entire maintenance and janitorial staff goes on strike for two weeks.  The building’s incinerators are inoperative as a consequence of the strike and it is totally gross.  Is there a violation of the warranty of habitability?

a. Yeah, 

REAL PROPERTY TRANSFERS –

SERVITUDES IS THE NEXT PART OF THE MATERIALS – FOR MONDAY – 

Pg 781-816.  The beginning part of easements.

Miguel Braschi, Appellant, v. Stahl Associates Company, Respondent

(1989)

PROCEDURAL POSTURE: Appellant tenant sought review of the judgment of the Appellate Division of the Supreme Court in the First Judicial Department (New York) reversing a lower court order granting a motion by the tenant for a preliminary injunction and enjoining respondent landlord from evicting the tenant from the apartment at which he resided, and denying the tenant's motion.
OVERVIEW: The issue was whether, on his motion for a preliminary injunction, the tenant failed to establish, as a matter of law, the requisite clear likelihood of success on the merits of his claim to the protection from eviction provided by § 2204.6(d) of the New York City Rent and Eviction Regulations, codified at New York City, N.Y., Rules of the City of New York, tit. 9, § 2204.6(d). The landlord argued that the term "family member" should have been construed, consistent with New York's intestacy laws, to mean relationships of blood, consanguinity, and adoption in order to effectuate the over-all oal of orderly succession to real property. The court held that the term family, as used in § 2204.6(d), was not to be rigidly restricted to those people who had formalized their relationship. The intended protection against sudden eviction was not to rest on fictitious legal distinctions or genetic history, but instead should have had its foundation in the reality of family life. In the context of eviction, a more realistic view of a family included two adult lifetime partners whose relationship was long term and characterized by an emotional and financial commitment and interdependence.

OUTCOME: The court reversed the order of the appellate division and remitted the case for consideration of undetermined questions, in accordance with its determination that the tenant had demonstrated a likelihood of success on the merits, in that he was not excluded, as a matter of law, from seeking noneviction protection.
Ret control was to avoid a serious public emergency which was because of a serious shortage of dwelling.  This was to regulate and control the housing market so as to prevent more disruptive occurrences.

Court makes an objective test, talking about the relationship between the parties.

1) exclusivity

2) Financial relationship

3) How they conduct their daily lives & hold themselves

4) And are generally supportive of one another lives.

THE PROBLEM OF AFFORDABLE HOUSING

The Chicago Board Of Realtors v. The City Of Chicago, (1987)

PROCEDURAL POSTURE: Plaintiffs appealed the order of the United States District Court for the Northern District of Illinois, Eastern Division, denying plaintiffs' motion for a preliminary injunction to prevent enforcement of the Chicago Residential Landlord and Tenant Ordinance, Chicago Mun. Code § 193.1.

OVERVIEW: Plaintiffs, property owners and managers, commenced action against defendants, city and its mayor, seeking a preliminary injunction to prevent enforcement of the newly enacted Residential Landlord and Tenant Ordinance, Chicago Mun. Code § 193.1.The ordinance contained provisions which prohibited late payment fees of more than $ 10.00 per month, required security deposits to be held in interest-bearing accounts, required acceptance of subleases, and shifted duties of repair from tenant to landlord. Plaintiffs alleged the statute violated various state and federal constitutional provisions. Plaintiffs appealed the district court's denial of their motion for preliminary injunction. The court affirmed the denial because plaintiffs failed to show they would likely prevail on any of their constitutional claims. The court reasoned that the statute did not violate substantive or procedural due process since the legislature had authority to regulate the landlord-tenant relationship and did not do so in an arbitrary way.

OUTCOME: The court affirmed the order denying the preliminary injunction; the plaintiffs did not show a reasonable likelihood of prevailing on any of their claims, since the Landlord and Tenant Ordinance was constitutional.

The argument is that rental regulations are bad for tenants.
Balancing the interest of the money of the landlords to that of the tenants.
All it does it make rental housing less available because it is more of a taking from the rich and renting to the poor.

FAIR HOUSING ACT
You cannot deny sale or terms conditions or privileges on connection with race, sex, handicap, national origin, etc.

There can be no preference, limitation or discrimination.

There are also exemptions

Single family households

3603(b) only applies if the owner doesn’t use a broker or pretty much advertise in the public domain.

Question 3) Pg 463 - Well, if it s a single family home, it doesn’t violate the fair housing act, but it does § 3603 because of the way it is advertised, because there can’t be any preference in the advertising.

If she takes out the “white” from the ad, she still rejected them because of race, so, she violates.  She still published her ad in the public forum, but she is under the exemption of 3603 and does not apply to 3604.

§1982 protects you from discrimination based on race, so, maybe an ad based on language will probably not be a violation.

If there is a pattern for ads that regularly only uses white models that it has a preference for white people.

US v. STARRETT CITY  (1988)

They had a racial distribution of percentage for apartments.
As apartments opened up, they placed people based on race.

White flight is more about not wanting to live with people of color it is about how many until there is a white flight.  AT a certain point there is a white flight, but at what point does the scale tip?
How does the court describe the fair housing act? The goals at work there?

It is in general to prevent discrimination.
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SHOULES v. US DEPARTMENT OF HOUSING & URBAN DEVELOPMENT (1992)

Petitioner prospective tenant sought review of an order from an administrative law judge (ALJ), which became a final order of the Secretary of the United States Department of Housing and Urban Development, dismissing discrimination claims brought under 42 U.S.C.S. §§ 3604(a) and (c) of the Fair Housing Act, 42 U.S.C.S. § 3601 et seq.

Petitioner prospective tenant contended that she was denied housing because of her familial status in violation of 42 U.S.C.S. §§ 3604(a) and (c) of the Fair Housing Act, 42 U.S.C.S. § 3601 et seq. (FHA), and that the administrative law judge (ALJ) erred in dismissing these FHA claims. Petitioners argued that substantial evidence did not support the ALJ's decision and that the ALJ erred by inquiring into the respondents' intent on the § 3604(c) claim. On appeal, the court rejected petitioners' arguments. The court held that substantial evidence supported the ALJ's conclusion that petitioner's combative attitude and respondent landlord's being out of town to aid a sick relative, rather than unlawful conduct, resulted in the housing denials at issue in this case. The court found that the ALJ rejected petitioner's § 3604(c) claim because respondent had offered to rent the apartment to persons with children under the age of eighteen and other evidence failed to demonstrate that respondent's objective of finding quiet tenants was pretextual. The court held that the facts of this case did not merit reversal in light of that standard. Accordingly, the court denied the petition.

The court denied the request for relief brought by petitioners, who challenged the order of the administrative law judge (ALJ) dismissing housing discrimination claims. The court held that substantial evidence supported the ALJ's conclusion that petitioner's combative attitude and respondent landlord's being out of town to aid a sick relative, rather than unlawful conduct, resulted in the housing denials at issue in this case.
FHA – it is on the plaintiff to show that s/he is a member of a protected class who applied to rent the housing and that afterwards it was still available.
TO QUALIFY FOR FHA VIOLATION:

1) You say: I qualify for protection 

2) You have to show discriminatory effect (does not have to be intentional)

DEFENSE - 

**Although this is an effect based test, and if the defendant does not come forward with something and the plaintiff has made a prima facia case that he was discriminated against and he was rejected, then the plaintiff wins.

There are examples that show that she did not discriminate against you based on those characteristic because the people who I rented to or offered to rent to possessed that characteristic.
TESTERS being sent in:

PROBLEMS

Pg 474.

(a) It is OK because it is not one that would be prohibited by the FHA.

(b) The FHA allows for reasonable limitations by the landlords, so no discrimination is based on familial status.  Even though she is renting to people with kids it is not OK because.

a. Even though they are willing to rent to an adult with children, the fact that there is a category that excludes children.

(c) They are not members of a protected class, so it doesn’t apply.

(d) Sexual orientation is not covered in the statute

(e) §3614 it is unlawful to coerce or threaten any person and it covers the exercise or enjoyment of anything.

Pg 475

(a) The fear of AIDS does not make them have a handicap so discriminating against them would still be lawful.  However, if they actually had AIDS, they would be handicapped.

(b) The court held that, assuming plaintiff was handicapped or disabled, before he could be evicted defendant housing authority must demonstrate that reasonable accommodations would have eliminated or minimized risk to other residents. The court held that the ADA, the FHAA, and the Rehab Act did not provide for comparative fault and granted plaintiff's motion to strike defendant housing authority's designation of non-parties.  Unless you have an argument about a reasonable accommodation, you are in rough shape.
(c) This fits under the modification of rules or policies.  This is the idea of a reasonable modification/policies.  If the accommodation you want is to allow this dog in a no pets policy anyway, then you have a good argument.

EASEMENTS (ONLY ABOUT THE RIGHT TO USE THE PROPERTY)
This is only about the right to USE something. 
The right of use of something, even if they are not the rightful owner of the property.

Easements can be created by:

1) Necessity

2) Agreement by parties (expressed or implied on the nature of the circumstances)
3) Estoppel

a. They may have never stopped you and it is a fairness issue.

4) Prescription

a. You don’t get title to the land, but you do get a right to use the property.

NECESSITY


If you have a piece of land that is completely closed, then you need the easement to get onto the land.  There is a need for this right to use the property.

Easement Appurtenent-


When the owner benefits from the use of the easement, so if they use the space to take off trees to sell them.

Easement In Gross


You can give someone the right to hunt and fish on your land, kind of like a license.  You can revoke that license at any time.

WILLARD v. FIRST CHURCH OF CHRIST, SCIENTIST (1972)

This is about an attempted to make an expressed easement.  The easement is for a parking lot for the church.

She wants to set up an easement to benefit a third party.
There are these common law rules which might create a problem – you cannot save an easement for someone else.

The court wanted to give effect to the intent of the grantor.  

Grants, however, are supposed to be interpreted in the same way as other contracts and not according to rigid feudal standards.  

You should be learning if there are any encumbrances on the land before you buy it.

YOU CAN CREATE AN EASEMENT FOR THE BENEFIT OF SOMEONE ELSE.

* How could you create an easement for someone else?

2 steps-

You can convey the easement to the church and then convey it back to themselves as the owners of the property.

HOLBROOK v. TAYLOR (1976)
Easement by Estoppel OR by Prescription

There was no easemet by prescription found because you cannot have permission and have an easement by prescription.  Many people used the land, so it can’t be by prescription.

So, then there is the argument for easement by estoppel.

The used the land to build a house and used the roadway to build a home and to create their place on the property that they bought.

The owner wanted them to pay for the use of the roadway and they declined to pay for it.

ELEMENTS FOR A CLAIM OF ESTOPPEL:

1) The person invests in such a way that they invest and in reliance (basically through improvements).  On such conditions it would be unconscionable to allow someone to obstruct and prevent the use of the land.

EASEMENTS TURN ON WHAT IS THE INTENT OF THE PARTIES.

The creation of that easement, or what becomes the use of the easement is what defines the scope of the easements.

VAN SANDT v. ROYSTER (1938)

Easement based on Prior Use.

They are talking about the use of a public sewer constructed in 1903.

The guy discovered the sewer when the pipe broke and drained sewage into his basement.

Easement based on Prior Use:

An easement is an interest which a person has in the land and an owner cannot have an interest in his own land.

Quasi-Easement – It can’t be a real easement because you are using your own property.  You have burdened one piece of your own property to benefit another.  Ex: Running a pipe to water your own flowers.

At different parts in time different areas are conveying out different parcels of land.

They will recognize if the easement is apparent, continuous and necessary.

Apparent doesn’t mean it has to be physically visible.  In this case, the man knew he had modern toilet flushing.

It is a policy issue of who is going to know about these prior decisions.

EASEMENT BY PRIOR USE.

1) Apparent

2) Continuous

3) Necessary

Pg 864.
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Easement can be implied, although it is not preferred, we preferred expressed.

Prior Use & Necessity.

There is also an Easement by prescription

Easement by Estoppel.

Easement – Right of Use

Appurtenant or in Gross

The holder who is able to enjoy the easement is not connected to the land in which they have an interest.

You have a dominant parcel and a servant parcel.

Benefit and burdened parcels

Appurtenant – An easement appurtenant is one which benefits its holder in the use of a certain piece of land.  The land whose benefit the appurtenant easement is created is called the “dominant tenant.” The land that is burdened or used is called the “servient tenement”.

Easement in Gross- An easement in gross is one whose benefit is not tied to any particular parcel

Quasi-Easement – A person who burdens one part of their own land to benefit another part of their own land.
[image: image4]
Strict necessity is required for the grantor.
FOUR TYPES OF EASEMENTS;

1) Expressed grant

2) Implied Easement

3) Necessity

4) Prescription

Easements can be created by:

5) Necessity

6) Agreement by parties (expressed or implied on the nature of the circumstances)

7) Estoppel

a. They may have never stopped you and it is a fairness issue.

8) Prescription

a. You don’t get title to the land, but you do get a right to use the property.

OTHEN v. ROSIER (1950)

They are trying to establish a easement under necessity and Prescription.

Petitioner landowner brought an action to enforce a roadway easement on the lands of respondent burdened landowners and to enjoin the burdened landowners from maintaining a levee that interfered with his use of the roadway. The trial court held that the landowner had an easement of necessity. The Court of Civil Appeals for the Fifth District (Texas) reversed the order and held that the landowner had no easement. The landowner appealed.
The landowner lived on property that required him to cross another's property in order to gain access to a public road. For several years, the landowner used a roadway on the burdened landowner's property. The burdened landowners subsequently erected a levee, which affected the quality of the roadway. The landowner argued that he had an easement of both necessity and by prescription. The burdened landowners maintained that no easement existed as to the roadway. On appeal, the court concluded that: (1) the landowner did not show an implied easement by reason of the deed that he received because the record did not show that the roadway was a necessity as of the date of the deed; (2) the landowner's use of the roadway was merely permissive, and thus it could not ripen into a prescriptive right; and (3) the landowner failed to meet his burden of showing that his predecessor's adverse possession was in the same place and within the definite lines claimed by him and fixed by the trial court.

The court affirmed the judgment from the appellate court, which held that the landowner did not have an easement across the property of the burdened landowners.
Necessity at time of Severence.

Common Owner

Is this an Easement by Necessity? 
The two parcels need not be so situated that an easement over one is “strictly necessary” to the enjoyment of the other.

1) COMMON OWNER – at one time, both the alleged dominant tenement and the alleged servient tenement were owned by the same person.

2) NO PRIOR USE – There does not have to have been a “prior use”, that is, the easement does not have to have been used prior to the time the two parcels were split up.

3) LANDLOCKED PARCELS – the  parcel is landlocked, so that aces to a public road can only be gained by right of way over adjoining property.

You need to measure if there is a need when the conveyance occurs. 
The mere fact that the claimant’s land is completely surrounded by the land of another does not, or itself, give the former a way of necessity over the land of the latter, where there is no privty of ownership.
Easement by Prescription

1) Hostile and adverse

2) There is a statutory time limit from the jurisdiction.

3) You cannot have permission to do this.

4) Must be continuous and uninterrupted

The burden is on the person trying to make out the claim.

Most courts do require strict necessity.
Once the dominant and servient tenements are in the hands of the same person, you no longer have an easement.

ASSIGNABILITY OF EASEMENTS
Miller v. Lutheran Conference & Camp Association (1938)

Brothers made their own lake and grated the ability to Frank and his heirs the license to fish and boat on the man made lake.

They argue that there were never any rights to swim in the lake 

They argue for use by prescription and are able to get it.

They had not been granted, but they were attached to the land.

So, the court has t figure out if it is an easement appurtenant or an easement in gross.

Easement appurtenants pass automatically if there is notice and the parties intend.

When the benefit is en gross, the benefit may not be assignable.  If the easements are en gross, can they then be licensed off?  NO, because

Easements for personal enjoyment vs. easements for commercial exploitation, there is every 

Easements in gross can be assigned to successors in interest, even if you can do all of that, it can’t be divided up.

All people who hold the easement must agree to its use. 

One Stop Rule For Easement in Gross– If there is a division, the easements must be used or exercised as an entirety.

It is the intention of the parties to enter the business together and to share the costs and benefits together.

Where an easement is appurtenant, the burden on the servient tenement is limited by the needs of the dominant tenement.

An easement in gross has no such limitation; therefore, American Courts have attempted to prevent the burden on the servient tenement from increasing beyond what was intended by the original parties.

Easements can be created by:

1) EXPRESSED - Agreement by parties
2)  IMPLIED (implied on the nature of the circumstances)
a. Necessity - The two parcels need not be so situated that an easement over one is “strictly necessary” to the enjoyment of the other.

1. COMMON OWNER – at one time, both the alleged dominant tenement and the alleged servient tenement were owned by the same person.
2. THE NECESSITY MUST EXIST AT TIME OF CONVEYANCE – There does not have to have been a “prior use”, that is, the easement does not have to have been used prior to the time the two parcels were split up.

3. STRICT NECESSITY – the parcel must be landlocked, so that access to a public road can only be gained by right of way over adjoining property.
b. Prior Use
1. Previous owner/common owner

2. Necessity – strict- depends on the jurisdiction, typically strict.  If you are seeking an easement by reservation, they might require strict necessity.
3. Apparent - 
4. Continuous - 
3) Estoppel

a. They relied on statements by the easement by adding to the easement, or investing in the fact that they had an easement.  Building a house on the hill.  Maybe investing a lot of investment in improving the road.
4) Prescription

a. Hostile and adverse

b. There is a statutory time limit from the jurisdiction.

c. You cannot have permission to do this. Open & notorious
d. Must be continuous and uninterrupted – statutory set out time limit.  
How to End Easements

1) Reverse Prescription – statutory period (puts up a fence)
2) Abandonment

3) Natural expiration
4) Necessity no longer exists

5) Destruction of the structure for which the easement exists.

SCOPE OF EASEMENTS
Brown v. Voss (1986)

An easement only applies to the benefited and burdened parcels.  If an easement is appurtenant to one parcel of land, may not be extended by the owner of the dominant estate to other parcels owned by him, whether adjoining or distinct tracts to which the easement is not appurtenant.
858 – 864, 869-943
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My expressed grant or by prescription or by implication.

And easement appurtenant cannot be made the servient tenant.

Surface and underground installations are usually prohibited because they are not always seen as reasonably foreseeable.  

When it comes to subdivisions, an easement on a parcel may be extended to various subdivisions

The location of an easemen cannot be changed by the servient owner without the dominant owners agreement.
Merger- Dominant and servient tenant are owned by the same owner.

The servient owner may terminate the easement by adverse-prescription.

HOW TO EXTINGUISH THE EASEMENT

1) There must be intent to abandon the easement
2) There is an expressed termination date

3) Implication – no longer the need for the easement

Reverse Prescription – the servient owner has prohibited the use of the servient tenement for the prescribed statutory period.
NEGATIVE EASEMENTS

The right of the dominant owner to stop the servient owner to stop the servient owner from doing something on the servient land.

COVENANT

A promise to do or not do something on the land.

Such an agreement is enforceable at law.  It can be enforced through traditional contract principles.

The covenetor (the person who promises not to build the smoke stack on the property) is liable for breech of the promise.

They agree to do or not do something and is therefore the one that is burdened.

The Coevenetee is entitled to have the promise performed and is thus benefited.  The covenant is similar to an easement appurtenant, although the holder is not entitled to enter the land of the other.

The law address the ability at law to bind subsequent purchasers to the original coveant.  This will not be about the original parties, but about the person after the party.  We are looking for the subsequent property owners and them being bound to someone elses agreement.

We have found ways to keep these promises running.
In order for successors to be burdened or benefited, the covenant has to run with the land.  Because if they were personal, we would not be binding the people who came afterwards.

To get a covenant to run with the land, there must be:
PRIVITY OF ESTATE
The easement is an interest in the land not person, while the Covenant is an interest in the estate.

The burden that runs with the transfer of the estate that the covenantee had to the covanntee’s successor and both with the covenentor.

Horizontal privity – the relationship btw the original coventaor and the covenantee

Vertical Privity – The relationship btw the covenantor and the covanantee

Once the covenantor transfers the title, they are no longer liable. 

A real covenant is subject to the statute of frauds and must be signed by the people who are burdened.  You have to have some sort of writing somewhere.

This is about the estate interest in the duration in your land.

Landlord & Tenant can be a privity of estate

How do you get someone who wasn’t around to sign the agreement to be bound to a covenant.

To make it run with the land:
1) Must be in writing

2) There must be Privity of Estate:

a. Horizontal

b. Vertical

The trick is to figure out how Privity is Created. (someone is subject to someone else)

IN England – landlord tenant

Other places – grantor/grantee

You need to have a mutual interest in the same land apart from the covenant.

If there is an easement, it gives you an interest in something apart from the land, that is a way to say there is privity.

An affirmative covenant is personal and not a “real covenant”
I promise to pay is about me and not about anyone else who runs with the land.  

Affirmative Covenant do not run with the land.  The court does not want to force people to do something that they did not promise to do.

In order for it to run with the land it has to “touch and concern’ those and 

FOR THE COVENANT TO RUN WITH THE LAND

1) Must be intent

2) Privity of estate

3) Touch and concern.

COVENANTS RUNNING WITH THE LAND
A. Definition: Like easements, "covenants" may under some circumstances run with the land. A covenant running with the land is simply a contract between two parties which, because it meets certain technical requirements, has the additional quality that it is binding against one who later buys the promisor’s land, and/or enforceable by one who later buys the promisee’s land. [288]

1. Legal relief: When we use the term "covenant," we are talking about a promise that is subject to legal rather than equitable relief. That is, when a covenant is breached the relief granted is money damages, not an injunction or decree of specific performance. (An injunction or specific performance may be granted for breach of what is called an "equitable servitude," discussed below.) [288]

B. Statute of Frauds: For a covenant to run with the land, it must be in writing. [289]

C. Running with the land: The only interesting question about covenants is, When do they run with the land? 

1. Running of burden and benefit: More specifically, we want to know: (1) When does the burden run (so that the promisor’s assignee is bound)? and (2) When does the benefit run (so that the promisee’s assignee can sue for damages if the covenant is breached)? We have to worry about: (1) the "touch and concern" requirement; and (2) the privity requirements.

a. "Touch and concern": For the burden to run, the burden must "touch and concern" the promisor’s land. Similarly, for the benefit to run, the benefit must "touch and concern" the promisee’s land.

b. Privity: Also, for the burden to run, there must be "privity of estate," which usually means both a land transfer between the promisor and promisee ("horizontal" privity) plus a succession of estate from promisor to promisor’s assignee ("vertical" privity). For the benefit to run, horizontal privity is sometimes required, but vertical privity is generally not. (See further discussion immediately below).

2. Privity between promisor and promisee ("horizontal" privity): Where a court requires "horizontal" privity, it means that there must be some land transfer between the original promisor and the original promisee. [291]

a. Running of burden: In America, horizontal privity is required in order for the burden to run. This mainly means that if the original parties are "strangers to title," the burden will not run. Thus two neighboring landowners cannot get together and agree that neither will use his property for a certain purpose, and have this restriction be binding on a subsequent purchaser from either of them. (Example: A and B, neighboring landowners, agree in writing that neither will tear down his house to erect a new structure. B sells his property to X, who tears down that house. A cannot sue X for damages, because the burden of the covenant does not run with the land. This is so because there was never any land transfer between A and B, and thus no horizontal privity between them.)

i. Requirement satisfied: But the horizontal requirement is satisfied if the original promisor and promisee have some land-transfer relationship. (Example: A owns two parcels, each with a house on it. He sells one of the parcels to B. In the transfer agreement, A and B each promises the other that he will not tear down the house to build a new structure. B then re-conveys his parcel to X, who tears down the house. Now, A can sue X for damages, because there was horizontal privity between A and B, in the sense of a land transfer between them.)

b. Running of benefit: Most courts hold that there must also be horizontal privity for the benefit to run. (Nearly all courts hold that the same privity rule that applies to running of burden applies to running of benefit; since most courts require horizontal privity for running of burden, they also require it for running of benefit.) (Example: A and B own adjacent parcels. They each agree not to tear down their house and rebuild. A conveys to X; B tears down and rebuilds. Assuming that the state, like most, requires horizontal privity for the burden to run, it will apply the same rule for running of benefit. In that case, X will not be able to sue B for damages, because the benefit does not run due to lack of horizontal privity between A and B.)

3. Privity between litigants ("vertical" privity): When a court requires "vertical" privity, this refers to the relationship between the promisor and his successor in interest, or the relation between the promisee and his successor. [293]

a. Running of burden: For the burden to run, the party against whom it is to be enforced must succeed to the entire estate of the original promisor, in the durational sense. (Example: A and B, owners in fee simple of neighboring parcels, each agree to maintain half of a hedge between the properties. B gives a long term lease to X. X fails to maintain his part of the hedge. A cannot sue X for damages, because there is no vertical privity between B and X – when X took a long term lease, he took only part, not all, of B’s fee simple.)

b. Running of burden: But the vertical privity requirement has much less bite on the benefit side. The benefit may be enforced by anyone who has taken possession of the promisee’s property with the promisee’s permission. (Example: On the facts of the above example, if A gave a long-term lease to Y, Y could sue B if B failed to maintain his part of the hedge.)

i. Homeowners association: If P is a homeowners’ association set up by a developer to collect annual fees from homeowners in a subdivision (used to maintain any common areas), the association may sue non-payers even though the association owns no property in the development. Thus the requirement of vertical privity is almost completely relieved in this instance.

4. "Touch and concern" requirement: [294 - 298]

a. Running of benefit: For the benefit to run, that benefit must touch and concern the promisee’s land. But this requirement does not have too much practical bite – most kinds of covenants that have anything to do with real estate (e.g., promises to make repairs, promises not to demolish, promises to pay money to a homeowners association, etc.) are found to "touch and concern" the promisee’s land (as well as the promisor’s land).

i. Burden in gross: If the benefit touches and concerns the promisee’s land, the benefit will run even though the burden does not. That is, the benefit can run even if the burden is "in gross," i.e., personal to the promisor. [294]

Example: D sells land containing a restaurant to P; as part of the transaction, D promises not to operate a competing restaurant within a two mile radius. (Assume that the state holds that a non-compete promise "touches and concerns" the promisee’s land.) P then conveys the property to X. X can sue D for breach of the promise – since the benefit touches and concerns the P/X land, the benefit can run even though the burden is "in gross," i.e., personal to D.)

b. Running of burden: For the burden to run, that burden must "touch and concern" the promisor’s land. But about half of the courts impose an additional significant requirement: these courts hold that the burden will not run if the benefit does not touch and concern the promisee’s land. (That is, half the courts say that the burden may not run when the benefit is in gross.) [295]

Example: A, the owner of Blackacre, sells it to B. B promises not to operate a liquor store on the property so as not to compete with a similar store owned by A on different property. Assume that the state is one which holds that a non-compete promise does not touch and concern the promisee’s land. B then sells Blackacre to C. About half of the courts would hold that A cannot sue C for breach, because the burden will not run where the benefit is in gross, i.e., personal to A. 
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1) Must be put in writing

2) Must show the itent to bind successors

3) The covenant must touch and concern the land

4) There must be notice to the successors

5) There needs to be some form of privity of estate

a. Horizontal

i. Relationship between original parties

1. in England – landlord tenant relationship

2. Grantor & Grantee relationship and a landlord tenant relationship with respect to the original relationship

b. Vertical

i. Successful owners.

Once you have a real covenant it means that one estate is burdened and one estate is benefited.

The law treats the benefit and burden differently.

If you want the benefit to run, many jurisdictions only require vertical privity.  Restatement 3 does NOT require horizontal privity

If you want the burden to run, you will need vertical privity and some jurisdictions require horizontal privity.  This is because burdens affect the value of the land.

Breach of the covenant subjects the breacher to damages.

To Touch and Concern – a covenant touches and concerns the land if it increases the value in the land.  The promise affects the value of the property by increasing tat for which it is benefits and affects the property value for that which is burdened.

Affirmative & Negative covenants

If I have to do something, courts usually don’t favor them to run because they don/t want to have to b involved in judicial oversight of these covenants and they are concerned in the end, to actually impose and further the promise, it would mean that the successors will have to pay out money and you don’t want it to be reduced to that.

Benefits in Gross – If the benefit is in Gross, then the burden will not run and that hinders alienability.  We just have land that is being burdened and affects the marketability of that property.  If the burden is in gross, the benefit will run.

Problems on Page 887

1) Public policy concern

a. Under touch and concern if a negative covenant can affect the use, but if it does not affect the value then it does not touch and concern..

b. There is another issue of invalid servitude.

Caullett v. Stanlet Stilwell & Sons, Inc. (1961)

Defendant seller sought review of the order of the trial court (New Jersey), which entered summary judgment in favor of plaintiff purchasers in plaintiffs' action to quiet title to a parcel of land conveyed to them.

OVERVIEW: Defendant seller, a developer, by warranty deed conveyed property consisting of a one acre lot to plaintiff purchasers for consideration. Based on a provision in the deed regarding the grantor's reserved right to build or construct a dwelling on the property, plaintiffs filed an action to quiet title to the land. Defendant appealed the trial court's award of summary judgment to plaintiffs, and the court affirmed. The court ruled that the deed provision in question was incapable of enforcement and was not restrictive of plaintiffs' title. The court found that even assuming the clause was sufficiently definite to give defendant the option to build a dwelling on the premises, it still could not operate as a covenant running with the land or an equitable servitude. The court held that the provision was of a personal nature, and simply an arrangement between the parties designed to insure defendant a profit. The court found that plaintiffs' action was proper under the statute, and it was impossible to determine whether plaintiffs acted in good or in bad faith.

OUTCOME: The court affirmed the award of summary judgment for plaintiff purchasers. The court held that the deed provision in question was incapable of enforcement, and it could not impair plaintiffs' title to the land because of the indisputably personal nature of the benefit conferred.
They are trying to add to and read into the covenant.

If we are found to be I violation of the covenant, they would be in violation of the fair housing act.  Under the FHA you could maybe make an argument that there was intent.  Under disparate impact – the community can make reasonable accommodation

An accommodation is not reasonable if 1) it would require a fundamental alteration in the nature f a program or 2) if it would impose undue financial or administrative burdens on the defendant.

Private party agreements that would involve uses of land.

Does a private agreement violate a federal statute.

Shelly v. Kramer (1948)
Restricts property to only be sold to white people.  
On writs of certiorari to the Supreme Courts of Missouri and Michigan, petitioners challenged decisions that enforced restrictive covenants in deeds of residential property whereby the owner agreed that it should not be used or occupied by any person except a Caucasian.

OVERVIEW: The cases involved suits in state courts to enforce restrictive covenants in deeds of residential property whereby the owners agreed that the property should not be used or occupied by any person except a Caucasian. The Supreme Court reversed the state courts' decisions upholding the covenants because, in granting judicial enforcement of the covenants, the states denied petitioners the equal protection of the laws. Although there was no state statute regulating the matter, there was nonetheless state action within the meaning of U.S. Const. amend. XIV. The action of the state courts in imposing penalties or depriving parties of substantive rights without providing adequate notice and an opportunity to defend themselves was a denial of due process of law guaranteed by U.S. Const. amend. XIV. The court concluded that because of petitioners' race or color, they were denied rights of ownership or occupancy enjoyed as a matter of course by other citizens of different race or color. 

OUTCOME: The Supreme Court reversed the lower state court decisions because the states denied petitioners the equal protection of the law in granting judicial enforcement of the restrictive agreements. 

You can have the covenant, but the court cannot enforce it.
TERMINATION OF COVENANTS
Western Land Co. v. Truskolaski (1972)
 Appellant developer challenged a judgment of the Second Judicial District Court, Washoe County (Nevada), which granted the request of respondent homeowners to enjoin the construction of a shopping center on a parcel within their subdivision. OVERVIEW: In 1941, the developer subjected the lots in a 40-acre development to covenants restricting them to single family dwellings and prohibiting business of any kind. The homeowners brought an action to enjoin the developer from constructing a shopping center on a parcel of land located within their subdivision. The district court enjoined the use of the parcel in any matter other than permitted by the enforceable restrictive covenants. The developer appealed. The court found substantial evidence that the restrictive covenants remained of substantial value to the homeowners and that the changes since 1941 in commercial development and traffic in the area outside the subdivision were not so great as to make it inequitable or oppressive to restrict the property to single-family residential use. The developer failed to show that the subdivision was unsuitable for residential purposes because of changed conditions or that the purpose of the restrictions had been thwarted, even if the property was more valuable for commercial purposes. The court found that the homeowners' violations of the restrictive covenants were too distant and sporadic to constitute abandonment or waiver. The court affirmed the order granting the homeowners' request to enforce the restrictive covenants and enjoin construction of a business by the developer. 

The court is very focused on whether you can still get a benefit from the covenant.  So long as the purpose of the restricts have not been thrawrted, is that this there, is there still come value?

Also, have they been rendered unenforceable with real value to the homeowners living within the subdivision.

Just because it could be worth more in another use doesn’t mean that the land is not being used efficiently.

CHANGE CONDITIONS DOCTRINE – Consider whether or not there is something that has changed.  Is that change of the type that it has resulted in the benefit being impacted adversely.  It can’t just be marginal, so long as you still have a substantial benefit being drawn from the restrictions, then restrictions stay in place.

Rick v. West (1962)
Motion for declaratory relief by plaintiff landowners, in plaintiff's action seeking to have restrictive covenants declared no longer enforceable or to award defendant landowner pecuniary damages for any violations of the restrictions pursuant to N.Y. Real. Prop. Law § 346. Plaintiffs owned a substantial tract of land that had restrictive covenants limiting the land to residential use. Defendant owned a small parcel of land on the tract that was conveyed to her by plaintiffs' predecessor in title. Defendant objected to plaintiffs' proposed sale of some of their land for non-residential use. Plaintiffs filed suit, seeking a declaratory judgment that the restrictions were no longer enforceable and to declare defendant be limited to pecuniary damages, if any, for violations of the restrictions. The trial court denied plaintiffs' motion for declaratory relief, because it determined plaintiffs failed to meet their burden of proving significant changes had occurred in the subdivision that would merit invalidating the restrictions over defendant's protests. The court further reasoned N.Y. Real. Prop. Law § 346 provided no basis for awarding pecuniary damages when the restriction was not outmoded. Plaintiffs' motion for declaratory relief and award of pecuniary damage to defendant for damages from violations of the restrictive covenants denied, because plaintiffs failed to prove change in subdivision were substantial enough to have covenants deemed unenforceable, and no pecuniary damages available where covenants not outmoded

SO long as you are still getting your benefits, the other side is bound to the restrictions and the government will uphold it.
Pocono Springs Civic Association, Inc. v. MacKenzie (1995)

Appellant buyers challenged a decision from the Court of Common Pleas Wayne County (Pennsylvania) that granted summary judgment in favor of appellee homeowners association in appellee's action to recover unpaid association fees. Appellant buyers purchased a vacant lot in a subdivision. Appellants attempted to sell such lot, but were unable to find any buyers. Appellants believed that the lot was worthless. Appellee homeowners association billed appellants for association fees. Appellants refused to pay such fees on the grounds that they had effectively abandoned their lot. Appellee initiated an action against appellants to recover the unpaid fees. The trial court entered summary judgment in favor of appellee because abandonment was not a valid defense in a real property action. On appeal, the court affirmed the decision. Appellants never relinquished their rights, title, claim or possession of the lot. Appellants remained the owners of such lot in fee simple because they were the owners of record. The court found that perfect title could not be abandoned, so appellants were liable for the fees. The court affirmed the decision granting summary judgment in favor of appellee homeowners association. Appellant buyers could not allege that they had abandoned their lot because they never relinquished their title to such lot. Appellants had perfect title, so they were liable for the association fees. 
They tried to abandon the property and tried to auction it off and just couldn’t get rid of the property.
So, they are stuck because when you are a title holder to property you are responsible to that property.  There are obligations, duties and responsibilities.
They made some good efforts to try to dispose of the property.

Termination by Condemnation – if the government condemns the property, then it would destroy the covenant.

COMMON INTEREST COMMUNITIES

Nahrstedt v. Lakeside Village Condominium Association, Inc. (1994)

Appellant homeowner sought review of a decision from the Court of Appeal (California), which held that appellant could enforce a pet restriction only upon proof that respondent homeowner's cats would be likely to interfere with the right of other homeowners to the peaceful and quiet enjoyment of their property. Appellant homeowner in a 530-condominium complex brought an action to prevent respondent homeowners' association from enforcing a restriction against keeping cats, dogs, and other animals in the condominium development. The lower court held that appellee could enforce the restriction only upon proof that appellant's cats would be likely to interfere with the right of other homeowners to the peaceful and quiet enjoyment of their property. On review, the court of appeal affirmed. Upon further review, however, the California Supreme Court reversed. The court held that Cal. Civ. Code § 1354 required that the court enforce the covenants, conditions, and restrictions contained in the recorded declaration of a common interest development unless unreasonable. Under Civ. Code § 1354(a) such use restrictions are enforceable equitable servitudes, unless unreasonable. 


Appellant's allegations were insufficient to show that the pet restrictions harmful effects substantially outweighed its benefits to the condominium development as a whole, that it bore no rational relationship to the purpose or function of the development, or that it violated public policy. 
The lower court judgment was reversed. The court held that the recorded pet restriction of appellee homeowners' association that prohibited cats or dogs but allowed some other pets was not arbitrary, but was rationally related to health, sanitation, and noise concerns legitimately held by residents of a high-density condominium project. 
Argument based on individual situation
The restriction must be uniformly enforced, unless they can show that the burden imposed affects everyone overall.
If you allow for individual exclusions you would not be too happy about that and you don’t want uneven application of the restrictions.

IN NY – it can be gruesome to be accepted by the condo board.
EQUITABLE SERVITUDE

How one restricts one’s own property.

Real covenants are enforceable at law and you get damages.  Many people are really most concerned with either stopping the negative act from happening or are trying to get someone to so something.

You can seek relief from equity.

Seeking an equitable Servitude.  You will get injunctive equitable relief for that – they are an interest in land, and the promise burdens the land and the subsequent purchanser who takes with notice of the land is subject to the promise

How to get Equitable Servitude to pass with the land

1) You need intent

2) You need it to touch and concern

3) You need a writing

4) The courts ask whether it is equitable to bind a subsequent taker who has notice of the promise – it is the big fairness question at the heart of these cases.

You may not be able to go to court for damages, but you may have enough for lawful equitable servitude.  You are looking to see what the damages they are seeking are.

If it has been recorded and you can look up the covenant, the law puts the burden on you to go look it up.  Constructive notice- once it is recorded, you are construed to be on notice.

You may also be required to be put on inquiry notice based on certain circumstances.  This goes more to the big subdivisions and plots.

Tulk v. Moxhay (1848)

You are doing something and you are not doing something.  We are trying to figure out whether or not someone is to be bound to a restriction.  The court comes up with the rule that:

Why does the court say, if you have notice, you are bound to it?

The big difference is the kind of relief you want

What you need to make these binding

1) intent to run

2) constructive notice

3) covenant must touch and concern the land

4) You may have to worry about horizontal privity for the benefit

5) Typically needed to be in writing.

· Servitudes have to do with how land is used.  This is about the private parties and their agreements to the use of property.  

· Easements are about my access to someone else’s property.

· An interest in land and an interest in the property

· Easements are created by:

· An easement may be implied by

· Prescriptive use

· The time limit in your jurisdiction for how long you must use it, continuously

· Open, notorious and adverse to the owner

· You have to use the section you are going to claim as the easement.

· Prior use

· Requires the use of a quasi-easement

· Must have been a common owner who set up their property so one parcel is set up for the benefit of another.  If you own it all you don’t need everything to be used in a particular way.

· The quasi easement and a common owner

· Apparent and continuous

· Necessary

· What is necessity may depend on your jurisdiction – could be convenience or reasonable necessity

· Necessity

· Common ownership

· Arise at the time of the severance or conveyance of the property

· Necessity falls within what the jurisdiction requires, most typically strict necessity.

· Estoppel

· Use of the property having been made and on reliance on the continued use of the property the claimant invests in some way to their detriment if the easement is not allowed to continue.

· License

· License is completely revocable at the will of the licensor

· A license can be made irrevocable through estoppel

· Writing Express grant – you cannot create an easement for a 3rd party beneficiary, although some jurisdictions may allow you to do so.

· How do you tell the difference between a license and an easement?  Typically licenses are shorter.
· Easements typically focus on exactly where you can be present.

· The big difference is that one is revocable and one is not.

· Easements run with the land and will terminate through:

· Merger

· Reverse prescription and so you lose it

· Condemnation, the destruction of the purpose of the easement

· One more for Wednesday

· Covenants – allow me to hold you to an agreement about how the property is to be used

· Affirmative

· You will do something

· Negative covenant

· You will not do something

· Courts are less willing to impose affirmative covenants

· In England you could only have so many negative easements

· Real Covenants

· Binds the people who make the contract.  If you breach the covenants you can keep them to contract principles

· How do we bind people other than the original contractors?

· We are concerned whether we want the burden to run or the benefit to run.

· Typically it is easier to get the benefit to run because it enhances the value of the property.

· Equitable Servitude

READ 960-970, 971-994, 10-1020 , 1064-86

1097-1116, 1116-1140, 1171-1193, 1199-1220

04/29/04

If your remedy is equitable in nature, all you have to do is say you have equitable servitude.  

If you are trying to make out a covenant at law.

Servitudes are private promises regarding the use of the land.

Easements are private agreements or whatever about how I may be able to use someone else s property.

Servitudes are about restrictions of someone else’s use on their own property

Is typically a negative requirement although sometimes it may be an affirmative requirement.

Sometimes it makes a difference if it s a negative or affirmative requirement

Covenant at Law

Trying to get money damages

You are seeking to bind a successor

People who originally agreed have a valid promise – covenantor/convantee

However, how do we bind successors who were not parties to the original contract?

This means we have to have doctrine in property law to bind the successors.

Covenant at law,that you want to run with the land (subject successors to the benefits of burdens)

1) Must be in writing

2) Must have intent by original promissors for the covenant to run with the land

3) The successors must take with notice of the promise

4) The agreement about the land much “touch and concern” the land

a. Affects the value

b. Whether or not the restriction on the land, what impact does it have on the valuation of the property.

5) There must be some kind of privity.

a. Horizontal privity

i. Recognized at l3 between original promissory and promise

ii. Restatement 3rd, does not require horizontal privity, although some jurisdictions do require it.  It is more likely to be needed if it goes to an affirmative covenant.

iii. In England it was a landlord tenant relationship but here it is also a grantor/grantee successor relationship, can also be an easement.

b. Vertical Privity

i. Runs from one of the original promissors/promises (parties to the agreement) to the successor.  You follow the succession down the line through transfers of the estate.

ii. NOT LANDLORD TENANT

iii. Title must pass from one party to the next

iv. At common law you did need vertical privity.

v. The Restatement 3rd focuses on vertical privity if it is an affirmative covenant.

vi. The legal relationship between an original agreeing party and a successor of the estate.
Equitable Servitude

Trying to get an injunction

Successor could be bound in Equity

If you are trying to bind a successor in equity to on of these promises which restricts or requires use, we called that an Equitable Servitude.

Interest in the land 

1) Writing is required in the chain of title, but it is possible to get around it if you have got a subdivision of plans.

2) There must be the intent for the agreement to run with the land.

3) There must be notice, which could be part of the planned scheme.

4) Must touch and concern the property

5) There is NO privity requirement

Was it written somewhere? Did you have notice?  Did they intend for it to apply to you?  Did it touch and concern the land?

ZONING
The method by which gov’t official organize a municipal land area – used for city land planning.

Pursuant to their police powers – state based authority.

States pass enabling acts which empower local governmental units to enact and implement zoning regulations.  These are set up through local ordinances.  Local instances of governance which set out how this is going to happen.

The state and local zoning efforts are supposed to be pursuit to a local plan.

NY will uphold zoning as a well considered plan after reviewing law use policies.

It is supposed to address the needs of the community

When it isn’t possible you set up an opportunity to deviate from the zoning scheme.

Remember, working to make the city a better place.

VILLAGE OF EUCLID ET AL. v. AMBLER REALTY COMPANY (1926)

Appellee landowner filed suit against appellants, a municipal corporation and its building inspector, seeking to enjoin them from enforcing a comprehensive zoning ordinance, asserting that it violated his Fourteenth Amendment rights. The United States District Court for the Northern District of Ohio held that the ordinance was unconstitutional and void, and enjoined its enforcement. The municipal corporation and its inspector sought review. The landowner asserted that because of the building restrictions imposed, the ordinance operated to reduce the normal value of his property, and to deprive him of liberty and property without due process of law. The municipal corporation and building inspector argued that the ordinance passed constitutional muster and should have been enforced. The court held that the district court clearly had equitable jurisdiction over the matter and further held that the ordinance, in its general scope and dominant features, was a valid exercise of authority. The landowner's property had not suffered or been threatened with an injury that entitled him to challenge the constitutionality of the ordinance. The restrictions imposed bore a rational relation to the health and safety of the community. The decree enjoining enforcement of the ordinance was reversed. 
Cumulative zoning

Commercial property is the most valuable.  If a zone is limited residentially and maybe even more narrowly

The land falls in 3 different zones.

The appellee is saying that he is unable to use the property for what he wanted to do and that it violated his constitutional protection to use the land as he pleased.

Restrictions bore a rational relation to the health and safety to the community and there is a need to have some sort of regulation

For an ordinance to be unconstitutional it must be clearly arbitrary and unreasonable and have no substantial relation to the public health, safety, morals or general welfare.
ZONING IS CONSTITUTIONAL AND IS CONNECTED TO THE POLICE POWER.

NON-CONFORMING USE

When an area is zoned for one thing and someone uses it for something else.

PA NORTHWESTERN DISTRIBUTORS, INC., Appellant, v. The ZONING HEARING BOARD OF the TOWNSHIP OF MOON and the Township of Moon, Appellees

Appellant sought review of an order of the Commonwealth Court (Pennsylvania), which affirmed dismissal of appeal from a zoning board decision upholding the validity of an amortization provision in an ordinance affecting appellant's business. Appellant opened an adult bookstore in appellee township. Thereafter, appellee township enacted an ordinance making appellant's bookstore a nonconforming land use in its then location; the ordinance contained an amortization provision that would have required appellant to cease its business within 90 days. The state supreme court reversed appellee zoning board's determination that the amortization provision was valid. The court held that the amortization and discontinuance of a lawful pre-existing nonconforming land use was per se confiscatory and violative of the Pennsylvania Constitution. Here, there was no evidence that appellant's bookstore violated obscenity laws or was in any other way unlawful, constituted a nuisance, or was abandoned. Thus, appellee township's ordinance was unconstitutional on its face, as it allowed an unconstitutional "taking" of appellant's property without just compensation. Order reversed, as amortization provision in appellee township's zoning ordinance was facially unconstitutional where it required the discontinuance of appellant's lawful pre-existing nonconforming land use without providing just compensation. 
There is a per se rule:

The lawful of a pre-existing use is 

Amortization – the right ends at the term of the applicable period that is laid out, whether or not the property has been sold.  
Achieving Flexibility in Zoning

Variances and Special Exceptions

GORDON L. COMMONS, HELEN T. COMMONS AND LEO WEINGARTEN, T/A BETTER MODERN HOMES CO., PLAINTIFFS-APPELLANTS, v. WESTWOOD ZONING BOARD OF ADJUSTMENT AND MAYOR AND COUNCIL OF THE BOROUGH OF WESTWOOD, DEFENDANTS-RESPONDENTS

Plaintiffs, land owners and home builder, sought review of a decision of the Superior Court (New Jersey) that affirmed a decision of defendant city's zoning board of adjustment that denied plaintiffs' application for a zoning variance for the construction of a home. Plaintiff land owners owned a vacant lot with a frontage of 30 feet and a total area of 5190 square feet. Plaintiff home builder contracted to purchase the property on the condition that a one-family residence could be constructed on the lot. The property was located in a residential zone that required a minimum frontage of 75 feet and a minimum area of 7500 square feet. Plaintiffs sought a zoning variance. Defendant city's zoning board of adjustment denied plaintiffs' application finding that hardship was not established and the intent and purpose of the zoning would be impaired. The lower appellate courts affirmed. The court reversed and remanded holding that adequate findings were not presented in the record and the board of adjustment made only conclusive statements. Minimum lot size and floor area requirements were not per se related to public health, safety, or morals. The court reversed and remanded the denial of plaintiffs' application for a zoning variance holding that minimum lot size and floor area requirements were not per se related to public health, safety or morals. Adequate findings were not presented in the record.

Allows the zoning entity to grant the variance if the zoning would result in an undue hardship on the owner of the property

The variance can be granted without substantial detriment to the public good and doesn’t substantially impair the intent and purposes of the zoning.

VARIANCES

EXPANDING THE AIMS (AN EXERCISING THE MUSCLE) OF ZONING

AESTHETIC REGULATION

41 A.L.R.3d 1386 
State Of Missouri ex rel. Dimiter Stoyanoff and Joan T. Stoyanoff, his wife, Respondents, v. Robert Berkeley, Building Commissioner, City of Ladue, Missouri, Appellant

Plaintiff applicants filed an action against defendant building commissioner (commissioner) contending that certain city building permit ordinances were unconstitutional. The Circuit Court of St. Louis County (Missouri), upon summary judgment, issued a peremptory writ of mandamus to compel the commissioner to issue a residential building permit to the applicants. The commissioner appealed. The applicants were refused a building permit for the construction of their proposed residence upon the ground that the permit was not approved by a city architectural board (board) which was set up to assure that plans for buildings conformed to minimum standards of appearance. The trial court found that the ordinances setting up the board violated Mo. Const. art. I, § 10, in that the restrictions placed on the use of property deprived property owners of their property without due process of law. The court held that in the matter of enacting zoning ordinances and the procedures for determining whether any certain proposed structure or use was in compliance with or offended the basic ordinance, the court would not substitute its judgment for the city's legislative body if the result was not oppressive, arbitrary, or unreasonable and did not infringe upon a valid preexisting nonconforming use. The court held that the denial of a building permit for the applicants' highly modernistic residence in the traditional area did not appear to be arbitrary and unreasonable when the basic purpose to be served was that of the general welfare of persons in the entire community. The court reversed
Here is, first, by the court an examination of what the state has said.  Then you look and see what the locality intended to do.

The neighbors were afraid the monstrosity would affect their property values.

Zoning can be concerned with property values and how does that connect with the goals of the use of the police power?

You can wield the power to protect the health, safety, welfare and morals of the general public.

They might be concerned because of taxes.

AESTHETICS CAN BE CONNECTED TO ZONING

It is within the power of the legislatures to determine that the community should be beautiful

EXCLUSIONARY ZONING

SOUTHERN BURLINGTON COUNTY NAACP v. TOWNSHIP OF MOUNT LAUREL (1975)

The trial court found that defendant township had unlawfully excluded low and moderate income families from the municipality by means of its zoning ordinance, and declared the zoning ordinance void. Defendant challenged that finding in the Appellate Division (New Jersey), and plaintiff individuals cross-appealed the limitations of the trial court's order, but the court certified the appeals before argument in the appellate division. A trial court found that defendant township had unlawfully excluded low and moderate income families from the municipality by means of its zoning ordinance, and ordered affirmative relief, which did not include provision for persons who were not residents. The court certified the resulting appeal and cross-appeal prior to argument in the appellate court, and affirmed the judgment of the trial court, with modifications. The court found that under the zoning restrictions, only single-family homes and expensive multi-family housing could be built. The reason for this course of conduct was to keep down local taxes on property. While a municipality could consider that factor in its zoning decisions, it could not make it impossible to provide low and moderate income housing in the municipality. 
The court held it inherent in N.J. Const. art. I, para. 1, that all police power enactments had to conform to the basic constitutional requirements of substantive due process and equal protection of the laws. Further, its obligation to afford the opportunity for adequate low and moderate income housing extended at least to its fair share of the present and prospective regional need therefor. The court affirmed the judgment of the trial court, insofar as it found that defendant township had unlawfully excluded low and moderate income families through its zoning ordinance, and ordered the zoning ordinance modified by defendant. Defendant had to afford the opportunity for adequate low and moderate income housing at least to the extent of its fair share of the present and prospective regional need therefor. 
The court says that this is not intentional racism, it is just that they want to keep the property taxes down.

The smaller bedrooms mean smaller families and then smaller schools.

In the planned adult retirement community is beyond the means of low to moderate income people.  All permanent residents must have been at least 52 years of age.

Courts says you set Mount Laurel out to be about high income people and the courts says that they cannot do that.

Why can’t they if they have zoning power, etc?

The court says they are going to ground their decision in state law, because the federal law would be a loser. 
The court doesn’t think it is promoting the general welfare.

Presumptive obligation, to affirmatively to plan and provide the reasonable opportunity for an appropriate choice of housing to meet the needs, desires and resources for all categories of people.

It may not adopt regulations which preclude that opportunity.

EMINENT DOMAIN

This is about the government trying to take your property.  For this to work you must have a public use.  The government can take it, and then there has to be just compensation.

1) must be for the public use

2) Must be just compensation

HAWAII HOUSING AUTHORITY v. MIDKIFF (1984)

The United States Court of Appeals for the Ninth Circuit held the Land Reform Act of 1967 (Act), Haw. Rev. Stat. § 516, unconstitutional in a suit brought by appellee landholders against appellant Hawaii Housing Authority (HHA). The act permitted the HHA to condemn residential tracts and transfer ownership of the condemned fees simple to existing lessees. The HHA had enacted the Act after the Hawaiian legislature discovered that only a small number of landholders owned the state's land. The legislature concluded that concentrated land ownership was responsible for skewing the state's residential fee simple market, inflating land prices, and injuring the public tranquility and welfare. The HHA held a public hearing concerning the acquisition of the landowner's property and made the statutory finding that the acquisition of the property effectuated a public purpose under the Act. The HHA then ordered the landowners to submit to compulsory arbitration, to which the landowners responded with the lawsuit. The Court found the Act constitutional by limiting the number of lots any one tenant could purchase and authorized the use public funds to ensure that the market dilution goals were achieved.
The Court held that the HHA enacted the Act not to benefit a particular class of individuals but to attack certain perceived evils of concentrated property ownership in Hawaii, which was a legitimate public purpose, and that condemnation was not an irrational power to achieve that purpose. The Court reversed the judgment of the appeals court and remanded for further proceedings in conformity with the Court's opinion. 

The government wants to break up large pieces of land.

No matter what program you set up you may have a skewed market.

If the government decides this is one way we can effectuate this goal, by trying to find a way which has historically been a problem. Once they make that decisions about the public use and they decide to use it through eminent domain.  

The public use is coterminous with the police power.

POLETOWN NEIGHBORHOOD COUNCIL v. CITY OF DETROIT (1981)

Plaintiffs, a neighborhood association, property owners, and residents, sought review of the decision from a trial court (Michigan), which granted judgment in favor of defendant city in an action by plaintiffs to prevent the city form taking land by condemnation under the Economic Development Corporations Act and giving the land to a private entity to promote industry and commerce.The city planned to acquire land held by private owners under the authority of the Act in order to convey the land to a private company for the creation of an industrial site. Plaintiffs filed an action to challenge the project. The trial court found that the city did not abuse its discretion in determining that the property was necessary for the project and dismissed the complaint. Plaintiffs challenged the decision, and the court granted the motion for immediate consideration and an application for bypass. On appeal, the court affirmed and held that under Mich. Comp. Laws § 125.1622 the legislature authorized cities to acquire property by condemnation in order to provide industrial and commercial sites and the means of transfer from the cities to private users. The project was developed to promote the public health and welfare, which was authorized by Mich. Const. art 4, § 51 (1963). The primary focus of the project was the creation of jobs and the promotion of the public welfare, and the benefit created for the private corporation was incidental. Finally, the Michigan Environmental Protection Act did not apply where there was adverse impact on social and environment cultures. The court affirmed the judgment in favor of the city and the dismissal of plaintiffs' complaint challenging the propriety of the city's condemnation proceedings. 
CITY OF OAKLAND v. OAKLAND RAIDERS (1982) Appellant city sought review of a judgment rendered by the Superior Court of Monterey County (California) that granted summary judgment to appellee football franchise in an eminent domain action. When the football franchise announced its intention to move the football team to another city, the city commenced an action in eminent domain. The trial court granted summary judgment for the franchise and dismissed the action. The city contended that what it sought to condemn was property that was subject to established eminent domain law. The city also argued that whether it could establish a valid public use was a determination for the court after a full trial. The franchise argued that the law of eminent domain did not permit the taking of intangible property not connected with realty, thereby rendering impossible the city's condemnation of the football franchise which the franchise described as a network of intangible contractual rights. The court reversed the judgment granting summary judgment to the franchise. The court held that the right of eminent domain encompassed property of every kind and character, whether real or personal, or tangible or intangible. The court reversed the judgment that granted summary judgment to appellee football franchise in an eminent domain brought by appellant city because the law of eminent domain did permit the taking of intangible property. 
PHYSICAL OCCUPATIONS & REGULATORY TAKINGS 

What about if the government doesn’t take your property but limits the use you have within your property.  It is a way for government to affect the property rights.  This is about regulatory takings, but something that results in a taking.

The firs questions is:

1) would this be for public use?

Can you regulate and not compensate?

THREE CATEGORICAL RULES

1) Any permanent physical occupation is a per se taking.  If it is a taking it means government has got to compensate.
2) If the regulation does not completely take away the value of the land, it is not a taking.  If it is valid nuisance control, it is a valid exercise of your police power and not a taking
3) If the economic benefit is nothing, then it is considered a taking.  Unless the economic benefit is 0 unless there is some common law nuisance the government is addressing.  If you are dealing with nuisances government can regulate that.
Loretto v. Teleprompter Manhattan CATV Corp. (1982)

Appellant landlady challenged a judgment of the Court of Appeals of New York, holding that a minor but permanent physical occupation of an owner's property authorized by N.Y. Exec. Law § 828 (1) (Supp. 1981-1982) did not constitute a "taking" of property for which just compensation was required by the Fifth and Fourteenth Amendments. Appellant purchased an apartment building in which the prior owner had allowed appellee cable company to install a cable on the building and to furnish cable television services to the tenants. Appellant filed a class action alleging that the installation was a trespass and a taking without just compensation. Reversing the state court, the Court held that physical occupation of an owner's property authorized by government was a "taking" of property. N.Y. Exec. Law § 828(1) (Supp. 1981-1982) provided that a landlord must permit a cable television company to install its cable facilities upon the landlord's property. The Court explained that to the extent the government permanently occupied physical property, it effectively destroyed the right of the owner to exclude or control that portion of her property. The Court noted that Constitutional history confirmed that this was a taking and recent cases did not question the rule. In addition, the purposes of the Takings Clause compelled retention. The Court concluded that the amount of compensation was a matter for the state court to determine on remand. The Court reversed the judgment and remanded the matter so that the state court could determine the appropriate amount of compensation due the landlady. 
So, how much is being taken? What is the extent of the occupation?  Is that irrelevant?  They say now that so long that it is permanent, no matter how minor it is, it is still a taking.  It is important for the extent of the occupation as we go through.

PERMANENT v. TEMPORARY TAKING

Hadacheck v. Sebastian (1915)
On a writ of habeas corpus, petitioner, a brickyard owner, challenged an order of the Supreme Court of the State of California, which upheld petitioner's misdemeanor conviction for violation of a city ordinance that proscribed the operation of his business within city limits. Petitioner had fired bricks from the clay-rich soil at this location for years before the ordinance was enacted. Defendant in error was the police chief for Los Angeles. Petitioner was convicted of a misdemeanor under an ordinance enacted by the City of Los Angeles, which prohibited the operation of brick yards within the city limits. On petitioner's writ of habeas corpus filed against defendant in error, the police chief for the city, the state supreme court upheld the ordinance as a good faith police measure and declined to find that it discriminated against petitioner. On appeal, the Court affirmed and dismissed the writ. Even though operation of a brickyard was not a nuisance per se, it was within the city's police power to regulate brickyard operation so long as the resulting ordinance was not arbitrary or discriminatory. Petitioner claimed that the ordinance resulted in a taking under the state's power of eminent domain. But the Court noted that petitioner was not deprived of the use of the property's unique soil, ideal for making high-quality bricks. What was prohibited was the firing of the bricks at the current location. That the ordinance might have been crafted differently did not make it an abuse of the state's police power, which was accorded a presumption of good faith absent a contrary showing. The Court upheld the state supreme court's order and dismissed the writ of habeas corpus by petitioner, a brickyard owner, against the defendant in error, the police chief for the City of Los Angeles. The Court found that the City of Los Angeles did not act arbitrarily when it used its police power to enact an ordinance that prohibited the operation of a brick kiln within the city limits. 

NUISANCE CONTROL – where the government is acting to control a nuisance that will not be treated as a taking.  There is still an opportunity to make some money off of this, so there is still an ability to make $$.  If this is nuisance control, there is still an ability for the government to regulate.
The government action in question is depicted as a nuisance-control measure, then there is no taking notwithstanding the loss worked by the regulation.  The underlying notion is that the government is curbing a public bad rather than expropriating a public good.
LUCAS v. SOUTH  CAROLINA COASTAL COUNCIL (1992)
Petitioner landowner sought review of the judgment of the Supreme Court of South Carolina concluding that petitioner was not entitled to compensation from the State under the Takings Clause of the Fifth Amendment. The landowner purchased two residential lots on which he intended to build homes. In 1988, State enacted the Beachfront Management Act, S. C. Code Ann. § 48-39-250 et seq., which barred the landowner from erecting any permanent habitable structures on his two parcels. A state trial court found that this prohibition rendered the landowner's parcels valueless. The landowner asserted the effect of the Act on the value of the lots accomplished a taking under the Fifth and Fourteenth Amendments. The court held that where a state seeks to sustain a regulation that deprives land of all economically beneficial use, it may resist compensation only if the logically antecedent inquiry into the nature of the owner's estate showed that the proscribed use interests were not part of his title to begin with. The court reversed the judgment of the state supreme court denying compensation to the landowner under the Takings Clause of the Fifth Amendment and remanded the case because the regulation's effect on the landowner's property value was relevant

The government may say, we will give you something, if you give us something.

The right to exclude is one of the keys to public property rights. So, this would have tremendous implications for your as an owner and might constitute a taking by the government.

THE PROBLEM OF EXACTION

Nollan v. California Coastal Commission (1987)

The bungalow they had before was a mess and they wanted permission to build.

They will give the permit if only they give the public a right to walk across the property.

Appellant landowners sought review of the decision of the California Court of Appeal, Second Appellate District, ruling that appellee coastal commission could condition the grant of a building permit on the transfer to the public of an easement across appellants' beachfront property. Appellant landowners brought suit to invalidate a condition on their land permit requiring them to grant the public an easement across their beachfront property. The court of appeals found the condition to be valid and reversed the writ of mandamus issued by the superior court. The United States Supreme Court granted review and found that the right to exclude others from private property was an essential right to the ownership of property. If government action resulted in permanent occupation of land, it would effect a taking unless it substantially furthered legitimate state interests. The Court found that California required the use of eminent domain to obtain easements across private property, and the condition imposed was not a use of eminent domain. The Court finally held that the condition was a taking, and if the state wanted an easement they would have to compensate appellants. The judgment of the court of appeals was reversed because conditioning a building permit upon a grant of a public easement constituted a taking of appellant's property, and required the state to compensate appellant. 

They are saying that if these people build this house, the public will no longer be able to see the beach and if you can’t see it, you are going to assume that they do not have access to the beach.

What is the rule that the court comes up with:

Prop 1202 – t will not be considered a taking if it substantially advances legitimate state interests and does not deny a landowner of economic use of his land.

There has to be a nexus between the state interest and the regulation itself.

We are looking for the nexus between the condition and the original purpose.

Nolan Nexus rule – between the exaction and the regulation – a community could give an exception to the leash law to dog owners who donated to a clean-up fund.  BUT, the community could not give an exception to dog owners who promised to paint their houses white.  This is in no way connected to the leash requirement.

NEXUS RULE
Must determine whether the “essential nexus” exists between the legitimate state interest and the permit condition enacted by the city.

If you find the nexus you then must decide the required degree connection between the exactions and the projected impact of the proposed development.
Rough Proportionality – no precise mathematical calculation is required.  The court is most concerned that the government is not so much going to offset, but they don’t want it to be made impossible for the government to offset its long term ideas.  If the impact is more than it truly is.

Are you trying to really get more because you got this person in a difficult position.  Is government trying to act with this rough hand approach.

It is when you try to get something from someone in order to allow them to have access to something else.

Exaction Questions

1) Does it fulfill a legitimate state interest?
WHAT TO STUDY FOR THE FINAL EXAM

1) Co-ownership

a. Will not test on Tenacity in the entirety

2) Joint tenancy, how to create, obligations, how to terminate them, etc.

3) Landlord-Tenant Law

4) The Covenant of Quiet Enjoyment & The Warranty of Habitability

a. Know how to define, elements, and the available remedies to the tenant

b. Typically include EVERYTHING in the section.  NO FAIR HOUSING

c. No test on land transactions/deed warranties, etc. (in class lecture stuff)

5) Servitudes, easements, real covenant & equitable servitudes

a. How to create, what are they, explain how they are created and how they might be terminated and the remedies available for a breach of the promise.

6) NO ZONING OR EMINENT DOMAIN

Remember, do the landlord tenant stuff based on the Parties.  If you work it through party by party you will not get it wrong, because you will get it all covered.  You are apt to  miss a response if you talk about it based on the claims.
We have a question of delivery of possession.

They have a lease, what kind of a lease they have and why – 

They also paid the 1st and last month’s rent which should be returnable at the end of the term.

Explain what a holdover tenant is – 

Under the American rule - From the holdover tenant they can either have her evicted if the jurisdiction allows, but otherwise they would pursue damages against her.

Under the English rule they can go after the holdover and the landlord.  They can sue the landlord for damages, they can try to rescind the lease, they could seek to affirm the lease and try to offset their damages for that time.

What kind of damages are available to them?

They were out of possession for two days and perhaps the 8 pm possession may count for a third day.  You have all of these damages you might seek.  You can claim the ones that are directly a result of not being put in possession.  If it is outrageous then it may not be considered reasonable.  This all sounds totally reasonable, and it there is a problem, it would be up to the court to decide, but all of these expenses seem to be related to the delay.

They with held $ to cover the cost when he wouldn’t reimburse them.

Covenant of Quiet enjoyment – landlord cannot interrupt the quiet enjoyment of your property for the purposes for which it was leased.

Warranty of Habitability is about the health and safety of the tenants.

Janice & Ray tried to get out of the lease and they leave.  They might want to argue that the breach constituted a constructive eviction.  If you make that argument you have to give notice and then leave.  You would maybe argue that the rent strike is notice.  Was there an opportunity and Peter refused to repair?

The Warranty of Habitability, they don’t have to leave, but what remedies are available to them: termination, reduction for any back rent still owed, rent reduction that reflects the diminution of services during that period of time.  And the opportunity to repair and get reimbursed.

Constructive eviction.  Privity of Contract – they will argue either valid assignment or valid sublease.  There needs to be a reasonable reason for the refusal to sublease, a commercially reasonable reason.  The landlord may have to make an effort to mitigate damages.

Tenants duty to repair and the warranty of habitability – most leases do not want tenants to do repairs and they don’t want them to do them wrong and  landlord figures they do it cheaper.
Most leases are really form leases.  At common law – caveat lessor.

No waste, no destruction of property and the landlord has no duty other than common law obligations.

If the warranty of Habitability, the landlord is responsible for repairs, etc.

The warranty is not adopted in every jurisdiction.

Touch and Concern – 3 tests – most jurisdictions are looking at the value that has been increased on affected positively to one parcel and a comparable value is being affected adversely.  

You can work through all three.  If the idea of touch and concern 

Ouster

Does it apply only to co-tenancies and not joint tenancies?

Joint tenants are also joint tenants

They all have a right to possession of the property.

The three main differences

Joint tenancy as a right of survivorship – who is left takes the whole

The four unity


Possession


Interest

Time

Title

In a joint tenancy they must hold equal shares.

An ouster is when one of the tenants takes possession and then does not allow any other tenant or a new tenant to take possession.

Once there is an Ouster Remedies:

1) Try and get possession

2) Get payment for this – getting rent – so, if I prevent you from being here, you can seek damages.

Simply demanding is not enough, and this really has to be clear


Forbidding entry, changing locks and not giving a key when you demand it.

If you get pissed off enough and you can seek a partition in kind or by sale

In kind – physical division and by sale – split the $$ after sale of the property.

Lien Theory & Mortgage theory – You don’t want to be in a jurisdiction that would treat a mortgage as a severance. 
When you are a tenant in common and you die and if you have not conveyed it inter vivos, it will be considered part of your estate.

In NY, the landlord has no duty to mitigate damages.

Landlord has the right to deal a breach of the lease.  Lets say the breach is failure to pay rent.  I can try to evict you, or get the money and evict you.  The landlord might also restructure the lease.  Or you may have a defense – Warranty of Habitability or Covenant of Quiet Enjoyment.

Landlord self-help – The landlord might want the person out, so they change the locks.

This could happen if:

1) The landlord would have to be right, and it is true that the tenant has breached the lease

2) The method of self-help cannot be one that is not peaceful.  It has to be one that the court will look at and think it is likely that they will come to blows.

The landlord needs to have a valid basis for the self help and the method used can’t violate the public help.  You would ask, what other self-help might there be?  This all depends on the jurisdiction.  Most jurisdiction no longer allow for self-help and instead lean towards summary proceedings.

Where a holdover tenant holdover for three days and causes damages, can the landlord then sue the holdover for the damages even after the holdover leaves?  Yes.
Is  sublessee ever liable to the original landlord for damages under privity of estate?  They are not liable under privity, although they may be under the law, and it may be something like common law if it is something like paying the rent that runs with the land.  If she assumes those obligations, then she will be liable.

You can have a license by estoppel – LOOK IT UP – License are irrevocable, unless if it is a license with a profit attached to it. Ex: you can’t pick up the stuff you bought.

License by Estoppel – you have based on statements or actions they have made, in reliance on it, invested (money layout) and then the burdened party wants to revoke it.  Can’t do that.  

It could also be called an easement because an easement by estoppel need not be in writing and in that particular case is a traditional….

If it began as a license, or appears to have began as a license, it is not irrevocable.  It could be an easement based on the reliance.  

A license is short term and may be very broad.  An easement ends up pretty defined.
Estoppel is about these types of scenarios when it is about someone being able to use someone else’s land and now they are being estopped…

The hallmark of a tenancy at will, both parties need to have the power to terminate the tenancy.  
NY is not implied Warranty of Habitability – you need to understand that what you are comparing is what the apartment is worth with the breaches and what  is it worth now?

In NY they do look at health and building codes and that sort of things.

Covenant of Quiet Enjoyment – can be breached and if that breach is of such a significant interference, it may be a Constructive Eviction.

1) Does a tenant need to vacate the premises in order to have a valid action?

a. Only if you say the breach is so much it is a constructive eviction

i. Landlord must know of breach

ii. Landlord must have opportunity to fix the breach

iii. Tenant must move out within a reasonable amount of time.

1. If you wait to long you may have waived this defense.

Why would you stay?  You can stay and argue a breach of quiet enjoyment, but you can’t get out of the lease.  The idea behind the constructive eviction is that you can get out of the lease.  If you want to get out from all that rent, you want to claim constructive eviction.  If you get other damages you may be able to collect those.
· If a third party conducts themselves in a way that breaches your enjoyment of the property for the purposes for which it was leased.  Can the tenant go after the landlord?

· You have to read the lease first and see what it says.

If the courts have constructed the covenant of quiet enjoyment as applying solely to the actions of the landlord, this is a promise by the landlord that She shall not interfere.  Some courts may look at that scenario and say, OK is it a tenant? Then maybe you have an action against the landlord.  Most leases say that a tenant cannot commit a nuisance.

NY applies strict necessity for easements by necessity.
The majority rule of the US is that horizontal privity does include landlord tenant and grantor/grantee.  Do you need vertical and horizontal privity for a burden to run with the land?  She tends to think yes, but if you are faced with the problem, you have got to work it through assuming that all things are required.
Reciprocal negative easements – 

If you let the burden apply when the benefit is in gross.  When you have easement appurtenant, you have 2 parcels in land and even one has a restriction, there is a another parcel of land that is getting a benefit from that. 

Can Covenant of Quiet Enjoyment be breach without an actual or constructive evictions?  If can be something that may not throw you straight out the door.  Maybe something like water?  Doesn’t flood everything, but it does interfere with my ability to use the premises for the purpose for which it was leased.  

You can Breach the Covenant of Quiet Enjoyment and not have a constructive eviction and not a breach of the Warranty of Habitability.

Not enough to satisfy that jurisdictions idea of a constructive eviction.

Illegal lease doctrine – for jurisdictions that don’t have the warranty of habitability, this was something along the way to help out tenants and to moderate the heavy blow to a tenant you had from Caveat Lessor.   A lease of unsafe and unsanitary housing condition that violate local housing codes makes it illegal and unenforceable.

Tenants defense for withholding rent and but the doctrine was faulty because the landlord said they got it that way and they agreed to it. The only remedy is renegotiating the lease.

Illegal Lease

It requires:

1) The problems existed at the time you entered the lease – this means the lease was bad at the time

2) It could allow for the landlord and tenant to renegotiate a new lease and get to some kind of repairs, etc.

3) You could get some sort of judicial remedy.
Implied Warranty of Habitability – which is codified in NY.  The landlord must deliver premises that are safe, clean and fit for human habitation and maintained in this condition for the duration of the lease.
An easement in gross is assignable – if I have got an easement in gross, can I pass it along as an assignment?  The court could say that it is, but the question is whether several people hold the easement and if any one of them can make a decision if they all don’t agree.   If people have an easement in gross, they have got to act as a single entity on it. 

Easement in gross is assignable, the only ones that have NOT been so have been recreational ones, they don’t want to stress the land.
Accounting – a process by which co-tenants can get value for investments or actions they have taken toward the property.  Ex:  co-tenants who rent out the space – how they share the things that have a financial impact on their duties.

This is other stuff that the jurisdiction is allowing to be proportionately shared.

Strict Necessity in NY in easement by necessity 
NY Touch and Concern Rule.

Partial Actual Eviction is where the landlord has found a way to keep me off of the property.   You can usually get some sort of abatement for.

Reservation for purposes of an easement – if in a conveyance, I convey something but keep to myself or a third party an easement, that is a reservation.
Grant – You have specifically set out the easement and it is like doing two transfers – you convey the parcel and you grant the easement.  The reservation is to suggest it never went out.  You separate the right of use from the ownership of the land.  

Negative covenant v. Affirmative Covenant

Affirmative covenant mean someone does something

Negative covenant says they will not do something.

If there is a holdover tenant under the English rule:
1) terminate lease & collect damages

2) You occupy part of the property and collected damages and pay and abatement

3) You can not pay rent for holdover period & get appropriate damages.

Covenant of Quiet enjoyment – it is implied in every lease that the landlord cannot interfere with the tenant’s right to use and enjoyment of the premises for the purpose for which it was let.
So a breach of the covenant of quiet enjoyment renders the premises substantially unsuitable for the purpose for which it was leased or seriously interferes with the enjoyment of the premises.  

If the Breach is significant, it is constructive eviction – but you have to leave the premises – do the constructive eviction analysis which may get you out of the lease.  If the issue does not rise to the level of constructive eviction, you may be able to get damages or a rent abatement.

1) must give landlord notice

2) must give a reasonable amount of time to fix the problem

3) and you have to vacate the premises within a reasonable time.

If it is a third party causing a disturbance, you have to look at the lease and the jurisdiction.[image: image5.emf] 
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The right of way is an easement that is appurtenant to Whiteacre.


This is an easement that benefits its holder in the use of a certain piece of land.
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