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WARRANTY OF HABITABILITY








The 1960’s began an abrupt reversal of the former common law trend of caveat emptor.  Over forty states now impose a warranty of habitability.


In the case of residential property, the landlord makes an implied warranty that the premises are habitable.  





Restatements general view is that there is an implied warranty of habitability for all residential units.


Once the tenant takes possession, tenant will be held to have waived any pre-existing defects unless:


it would be unsafe or unhealthy for him to use the property


the parties have impliedly or expressly agreed that the landlord will have more time to correct the defect; or


the tenant neither know nor should know about the defect at the time he enters.





If at the time the tenant enters, the premises is in good condition and as the lease progresses, the premises falls into disrepair, the warranty of habitability is violated.  �There is a continuing duty for the landlord to keep the premises in a habitable condition.





TO DETERMINE IF THERE HAS BEEN A VIOLATION OF THE WARRANTY OF HABITABILITY


A violation of the warranty is determined by:


Tenant must notify the landlord of the defects 


Tenant must allow a reasonable amount of time to repair the problems


Do the defects have an affect on the safety and health of the tenant.


This is typically determined by health code or building violations.








REMEDIES


Right to terminate the lease: Where the breach of the warranty is a material one, and the landlord refuses to correct it after reasonable notice, the tenant has the right to vacate the premises and terminate the lease.  


Tenant is then relieved from the need to make future rent payments and is entitle to collect damages for the breach, either to off-set the rent or as an affirmative recovery from the landlord.


Right to Withhold Rent


Application of Rent for Repairs: The tenant may make repairs and then deduct the reasonable cost of those repairs from the rent.


The tenant usually has to give the landlord advanced notice and a chance to make the repairs himself.


Abatement of Rent


Re-Write the Lease








