I. Theories of Initial Ownership
a. Discovery, conquest and other theories

i. Gives exclusive right of occupancy by purchase or conquest (taking by force)

ii. 1st in time

iii. Productive use of land – those who work it

b. Human Beings as Property an race-based property rights

c. Capture and Possession

i. Possession

1. Actual

2. Constructive

d. Creation, exclusive property ownership and control

i. Accession

1. May happen generally if the person improves the property of another by mistake.  This often involves the use of labor to improve another’s property.

ii. Disproportionate Value Test

1. Most courts look to the extent to which the makes has added value to the other person’s materials.  If the value added is wholly disproportionate to the value of the original materials, the maker gains title, otherwise, the owner of the original materials has title to the finished product.

II. Subsequent Ownership

a. Finders as Keepers

i. The finder of lost property holds it, at least for a certain time, in trust for the benefit of the true owner, thus he is a custodian or “bailee” for the true owner.

ii. The finder has a right superior to everyone except the true owner

iii. Even if the person has obtained his possession wrongfully, he will be entitled to recover from a third person who interferes with his possession.

iv. When an object is embedded in soil, the courts have tended to give possession to the owner of the real estate.

b. Lost v. Mislaid Property

i. Mislaid

1. An object has been mislaid when it was intentionally put in a certain place and then forgotten by its owner.  These items are typically held to have been placed in the custody of the landowner an the finder does not obtain the right of possession.
ii. Lost

1. Lost property is property which has not been intentionally deposited by its owner and is likely going to be awarded to the finder.

c. Acquisition (possession)

i. Finder must have physical control over the goods; AND

ii. Intent to assume dominion over them

d. Adverse Possession and takers as keepers
i. When title is gained when an owner does not bring a suit within a statute of limitations which places a limit upon the time within which the owner of real or personal property must bring a suit.
1. Possession has to be adverse or hostile.

ii. Some courts use the discovery rule

1. This means the owners cause of action accrues “when she first reasonably knew or should have know through the exercise of due diligence, of the cause of action including the identity of the possessor”.

2. If true owner fails to use reasonable diligence to find the possessor, and if the use of that diligence would have identified the possessor, the statute of limitations will begin to run immediately, even if the possessor keeps the property hidden.

iii. Tacking

1. Courts applying the discovery rule have generally held that the statute of limitations does NOT begin anew with each change of possession.  Therefore, the statutory possession begins with the first possession.

e. Adverse Possession of Land

i. Once the statute of limitations passes, the wrongful possessor now has title to the land.

ii. You MUST have an ENTRY – gives you the exclusive position of the property.

1. Starts the statute of limitations as running.  It also marks the extent of the claim.

iii. Possession must be actual, open & notorious 

1. To put people on notice

2. If knowledge by the true owner cannot be shown, open and notorious is measured against a typical owners conduct.  How a typical possessor would make use of the land.

3. The nature of the land is taken into account. Is it city land? Country? Seasonal?

4. Is there a fence or other enclosure?

5. How does the possessor act towards the outside world? Does he pay taxes?

iv. The possession must be “hostile”, without the owner’s consent
1. It is hostile to the owner.

2. Must be exclusive, meaning, he cannot share the land with the owner.

3. A VALID LEASE is not “hostile”

4. Hostility of often determined by looking at the possessor’s actions and statements to the owner and others.

5. Some jurisdictions hold that the possessor must have a bone fide belief that he has title to the property, this way a mere squatter couldn’t gain title by adverse possession.

v. Continuity Requirement

1. Possession must be continuous, however, he need not spend every waking second on the property.
2. Seasonal – if the property is such that this kind of seasonal use is all that most owners of similar property would make, the possession is deemed to be continuous and the entire twelve months of the year will be counted toward the Statute of Limitations.

3. An attempt by the true owner to reestablish his right to the property may constitute an interruption.


a. If the true owner brings an ejectment action, this merely suspends the Statute of Limitations.  If the owner wins the action, possession is deemed interrupted and the adverse possessor must start again from the beginning.
b. BUT, if the true owner loses or abandons the action, then there is no interruption and the statute continues to run, even during the action.

4. A non-owner who enters and meets the requirements of the adverse possession also interrupt the adverse possessor’s possession

5. But if the adverse possessor regains the property by throwing the challenger out, most courts will hold that his leaving the premises was involuntary and therefore he may join together his first period of possession with his new time of possession.

6. TACKING

a. Someone who has adversely possessed property for less than the statutory period may not yet have title to it, but they still have a possessory interest.

b. This interest is capable of being transferred.  When this transfer occurs, does the possessor’s time of possession get added to the time of possession of the recipient so as to meet the statutory requirement.

i. Tacking may happen when parties are in “privity” with each other.

1. Privity means that the two parties must have some continuity of interest, that the recipient must have a direct relationship (usually either familial or economic) with the transferor.

ii. If someone is ousted from their land, they cannot tack their time onto the person’s they ousted.

vi. Continuous - The possession must be continuous for the statutory period or whatever has been set out by the jurisdiction.

1. It must be the kind like that of an actual owner may have used or held from.

2. If the owner is under a disability which must begin at the time the adverse possession began, in nearly all states he is given exta time within which to bring an ejectment action and the adverse possession time requirement is lengthened.

a. If the owner suffers from two disabilities the one with the longer duration will control.
vii. Possession must be exclusive, you must be the only one seeking possession.

1. must actually possess the property

viii. Claim of right – the person believed that they actually owned the property – state of mind/intent of the adverse possessor.  Did you intend to enter someone’s property that I knew was not mine.

1. WHEN A WRITTEN DOCUMENT MAKES A DIFFERENCE

a. Only in these two situation if you don’t have a written document, can you make a claim:

i. Is the property substantially enclosed OR

1. This is the idea of giving notice to the owner & notice to the world that you are making use & laying a claim to the land.  They can take action, should they choose to.  This could also be to let everyone else know that you are acting this way.  

ii. Has the property been cultivated or groomed

1. To improve the land is to show that you are committed to it.  They can also show that someone is on the property because they are improving upon it.

2. NY likes to see land being used and not left abandoned.  The bigger society goal of having property not laid waste.  There is the sense that if you are an owner, and you are just letting people camp out on your land, and obviously you don’t care.

2. Possession under Color of Title – CONSTRUCTIVE POSSESSION

a. Color of title means that the instrument that is used s defective.

b. Person will gain title of the entire area described in the deed.

f. Bona Fide Purchasers

i. One who is in wrongful possession of goods tries to sell an item, he cannot convey a better title than he himself holds.

ii. There are only two area where a bona fide purchaser receives better title than the seller.

1. Where the seller has a voidable title rather than a void title; AND

a. Voidable titles are ones where the owner may still recover the goods so long as they are in the hands of the person who has the goods

2. where the true owner has been estopped from denying that the possessor/seller has good title.

a. Only happens if the true owner leads the possessor to believe he is the owner of the goods

g. Bailments

i. A rightful possession of goods by one who is not their owner.  

ii. Bailments are created often by contract, although a formal contract is not always necessary.

1. The bailee must have physical control over the object; AND

a. Must have actual physical control over the bailed property

2. he must intend to assume custody and control over it.

h. Gifts

i. A voluntary transfer of property by one person to another without any consideration or compensation.

ii. Inter Vivos 

1. an ordinary gift where the giver is not responding to the threat of death

2. not revocable once made

iii. Causa Mortis 

1. a gift made in contemplation of immediate approaching death

2. automatically revoked if the donor escapes the peril of death which prompted the gift.

3. The donor does not intend the gift to take effect until he dies, which means the transferee must show that the transfer was intended as a gift

iv. ELEMENTS OF GIFT

1. Delivery

a. Control of the item must past from donor to donee

b. Transfer through a third person is not always adequate.

i. Symbolic Delivery

1. instead of the thing itself, some other object is handed over in its place.

ii. Constructive Delivery

1. when donor delivers the means of obtaining possession and control of the subject matter rather than making the manual delivery itself.

iii. Constructive & Symbolic Delivery - NOT ALLOWED UNLESS ACTUAL SUBJECT MATTER IS IMPOSSIBLE OR IMPRACTICABLE TO DELIVER. 

iv. Also, not effective unless the donor has parted with dominion and control of the property.

v. Delivery of a key to a locked thing will often constitute adequate constructive delivery of the things contents, unless the things locked in the box could have been manually delivered.
c. If the item already is in the donee’s possession, and the transaction is a regular inter vivos gift the courts have held that no further action is necessary.

2. Intent

3. Accept

a. Courts will presume the done intended to accept

III. Possessory Estates
i. One owns “estates” in blackacre which may be either extensive (fee absolute) or limited.
b. Historical Background and the feudal system

c. Estates

1. Estates is an INTEREST in land which is:

a. It is, or may become “possessory”

b. It is measured in “terms of duration”

2. Seisin

a. A person had seisin in Blackacre if he had

i. Possession; AND

ii. A claim of what might be known as ownership.

b. Someone who had a freehold state and possession had Seiein of the land.

ii. Estates are either Freehold OR Non-Freehold

1. Freehold estates are:

a. FEE SIMPLE ABSOLUTE
i. Infinite in duration.

ii. Is inheritable under the rules of intestacy.

iii. The interest is conveyed  by the words “to A and his heirs”, these are considered words of limitation.
1. Modern law will accept “to A”

b. FEE SIMPLE DEFEASIBLE
i. An estate with strings attached.  Although the one who holds the fee simple may use and hold the property forever, he must use it subject to a restriction.

1. Fee Simple Determinable (NOT subject to the Rule Against Perpetuities)
a. A Fee simple which automatically comes to an end when a stated event occurs.

b. Most common is to prevent the property from being used for certain things.

c. Possibility of Reverter

i. The creator if a fee simple determinable is left with an interest.  If the condition happens, then the property will revert to the owner.

d. Words needed to create are generally ones that make it clear that the estate is to end AUTOMATICALLY upon the occurrence of the stated event.

i. “so long as....”

ii. “until…”

iii. “during…”

iv. Also, a statement that says the property is to revert to the grantor

2. Fee Simple Subject to A Condition Subsequent

a. Geared to the happening of a particular event, HOWEVER, if the event happens, the land does not automatically revert back to the owner.  The grantor has a RIGHT to take back the property, but nothing happens until the granter exercises that right.
b. Words needed to create include words of condition, or show that it is subject to a condition.  ALSO, there must be a provision that if the stated event occurs, the grantor may re-enter the property and terminate the estate.

c. Owner’s interest created is a “right of entry for condition broken”
d. Right of Re-entry
3. Fee Simple Subject to an Executory Limitation

a. When the estate will go to a third party when the stated event occurs.

i. Ex: if the original grantor dies without issue, so they may say: “to A and his heirs, but if A dies without children surviving him, then to B and his heirs”

c. Fee Tail

d. Life Estate

i. An estate which lasts for the life of an individual.
ii. The lifetime that is used to measure is that of the holder of the life estate.  

iii. Sometimes the measuring life is that of someone other than the holder of the life estate, which is “per autre vie”

iv. In order to create you need “to B for life” or “during his life”
v. Normally there us no right to sell or transfer the property, unless there is something in the transfer which reads it is OK.

vi. Life Estate Defeasible

1. Just as a fee may be defeasible, so may a life estate.  Ex: To B for life, so long as she remains a widow.
vii. DUTIES

1. No waste – there cannot be an unreasonable impairment of the value which the property will have when the holder of the future interest takes possession.

2. Duty to Make Repairs – tenant must make reasonable repairs on the property, although he is not required to rebuild the structure is it is damaged.

3. Must pay taxes.

4. Must pay mortgage interest

viii. Life tenant cannot convey a fee simple.

2. Non-Freehold Estates

a. Estate for Years

b. Estate at Will
c. Leasehold estates

IV. Future Interests – estates that will become possessory in the future.
a. There are FIVE  kinds of future interests

i. The Possibility of Reverter – When the owner of the present estate transfers possession, but not his full interest.  When this happens, the grantor is left either with a Possibility of Reverter or a Right of Entry.
1. Say someone has a Fee simple determinable, they are also said to have a right of reverter.  This is non-contingent on something coming to an end.

2. The possibility of reverter is inheritable.

3. FEE SIMPLE DETERMINABLE

ii. The Right of Entry

1. If the holder of an interest conveys all of part of his interest and attaches a condition subsequent to the transferee’s interest, the transferor is said to have a right of entry, meaning the transferor has the ability to take back the estate once the condition subsequent occurs.

2. FEE SIMPLE CONDITION SUBSEQUENT

iii. The Reversion

1. The interest which remains in the granter.
iv. The Remainder – 
1. A possessory interest created by the same interest.

a. Grantor must convey a present possessory interest to one transferee

b. Grantor must create a non-possessory interest in ANOTHER transferee by the same instrument.

c. The second, non-possessory interest must be capable of becoming possessory only in normal expiration of the prior estate. (Can’t be cut short)

2. The remainder is created in someone other than the transferor.

3. Can be Vested or Contingent

a. Vested Remainder
i. No condition precedent is attached to it; AND

ii. The person holding it has already been born and his identity is ascertained.
b. Contingent Remainder

i. Subject to a condition precedent; OR
ii. Created in favor of an unborn person or someone who is unascertained.

iii. Look for “but if”

v. The Executory Interest

1. Can only be created by a conveyance that raises a use (usually a bargain and sale deed).  

2. Always created in a third person.

3. Generally divests, or cuts off a prior interest before a prior interests natural termination.

4. HOWEVER, if the interest following a fee simple determinable is in a stranger, the interest is an executory interest.

b. The Transferor’s Interest

c. The Transferee’s interest

d. Rules promoting marketability

e. Rule Against Perpetuities

f. Class Gifts

g. Problem Set

V. Co-Ownership

