Concurrent Estates

1. Joint Tenancy: must have four unities TTIP- Right of Survivorship and Equal Interests in Whole Co-tents do not have a devisable and descendible interest. Cotenants own an undivided fractional interest of the whole. .

a. Time- Each joint tenant has to acquire or vest interest at the same time.
b. Title- Must acquire title by same instrument.

c. Identical Interest- Must have undivided shares and identical interests measured by duration.

d. Possession of the whole- each must have right to possession of whole. Can agree that not all tenants will be put in possession of property.

2. Sever Joint Tenancy: - A severance turns a joint tenant into a tenancy in common. By conveying interest to another person, breaking a unity. Any tenant in common or joint tenant may end the co-tenancy by suing for partition. Tenancy in Common is preferred. 

a. Severance is voluntary or involuntary must be served with a document of equal stature.  Severance can be partial or in the whole.

i. Unilateral severance sis not done in complete secrecy b/c documents must be filed and the other party can look it up in the record. Severance is connected to the right of survivorship.

b. Sale may sell without consent of co-tenant

c. Partition: Economically in the best interest. What is appropriate under the circumstance. 

i. Voluntary Agreement or Court ordered

ii. Partition in Kind- Divide the land.

iii. Partition by Sale- Judicial sale and division of the proceeds.

3. Tenancy in Common: each holds an undivided fractional share in the entire parcel of land, and each is entitled to simultaneous possession and enjoyment of the whole parcel.- NO Right of Survivorship
4. Rights and Duties of Co-Tenants.

a. Possession- each is entitled to possess the whole

b.
No wrongful ouster (Ouster is forcibly removing or excluding co-tenant from land) 
c. Rent not due from Co-Tenant

d. Rent is shared from 3rd Party- ask for an accounting to find out what the expenses verse the income of the property to get your share.

   e. Only Adverse Possession if the party was ousted otherwise one party can live on the land forever and if the co-tenant has not be wrongfully ouster then Adverse Possession will never run.

f. Each tenant responsible for carrying costs

g. Repairs if had notice and are reasonable.

h.
Improvements- wait until the sale to decide if the value increased or decreased and the person making the improvement is liable for the difference.

i. NO WASTE

i. Affirmative- taking minerals from land.

ii. Passive- neglect, land falls in disrepair. 

iii. Ameliorating – taking down an old structure and putting up a new. Results in increase in value.

5. Landlord / Tenant

a. Estates

i. Term of Years: fixed duration and price. No notice b/c set date to terminate. If greater then 1 year must be in writing.

ii. Periodic Tenancy-continues in successive intervals until L or T gives proper notice of termination. This is open ended. Proper notice is at least equal to the interval itself. Month to Month.

iii. Tenancy at Will- no fixed duration – may be terminated at anytime by either party.

iv. Tenancy at Sufferance- Wrongful holdover- short lived.

b. Duties

i. Tenant: Duty to pay rent and must not commit waste or commit nuisance. 

ii. Waste: 
1. Voluntary and Intentional: voluntary is a direct willful or intentionally injury the premise.

2. Permissive: the result of neglect or omission such as allows a structure to deteriorate and become exposed to injury by weather.

iii. Two ways to breach 

1. 1. Stay in the premise and Owe back rent
2. Landlord remedies

a. Evict the wrongdoer sue for rent owed

b. Continue the relationship and sue for rent due

c. In some jurisdictions, can’t engage in self help

3. Second way to breach: Leave the premise before the lease expires and Owe the back rent.
4. Remedies for the landlord. SIR

a. Surrender- treat as an abandonment 

b. Ignore – hold T responsible for lease

c. Re-rent, mitigate loss and hold T responsible for expenses.

(Jenny wrote re: #6, “I assume this is if T leaves before tenancy expires?”)

6. Landlord Duties

7. Delivery of possession: majority rule requires L put T in actual possession.
a. American Rule- Landlord does not have to put T in actual possession, only legal possession. For damages the T can only go after the Holdover.
b. English Rule- go after the landlord and the Holdover- Landlord must put you in actual possession at the beginning of the lease.
c. Covenant of Quite Enjoyment- the T has the right to quite use and enjoyment of the premises for the purposes leased without interference from L.- For the reason the premises where leased.
i. Breach by wrongful eviction or

ii. Constructive eviction SING- frees you from the lease, this is the next step up from a breach of  Quite Enjoyment.

1. Substantial Interference

2. Notice- T must give L notice with reasonable time to respond.

3. Get Out- T must vacate within a reasonable time after L fails to correct the problem

d. Warrant of Habitability- this is about the health and safety of the public- cannot waive this right. By statute in NY. Must be fit for modest standard of living.

i. Breach includes failure to provide, heat, water, plumbing, extermination. etc. Services

ii. Remedies: Tenant can
1. Move out and terminate lease

2. Repair and Deduct from rent (reimbursement)

3. Reduce or withhold the Rent for services not given in proportionate amount.

4. Remain in possession and affirmatively sue for money damages.

8. Damages: you don’t have to calculate the remedies don’t have to understand – but what you are comparing is what the apartment was like without the breach and what the value would be compared to what the value to the property is without the breaches.

9. Subleases and Assignments- absent a provision in the lease to the contrary the tenant has the right to alienate his or her interest. A lease silent on the matter of transfer permits the transfer without the L consent.
a. Sublease_ not for the entirety of the lease. L and S are not in privity of either estate or contract. 

b. Assignment- for the remainder of the lease. L and T2 (assignee) are in privity of estate. L and T1 are in privity of estate.

c.  Both L and T remain in privity of K.

10. Servitudes

a. Easements- the grant of a non-possessory interest that entitles its holder to some type of use or enjoyment of another’s land.

i. Implied- there are 4 ways to create PING

(Need to add elements)

1. Prescription- like adverse possession Statutory period 

2. Implication- apparent previous use and the parties expected the use would survive division.

3. Necessity-Land lock setting, if there is no other way out then over the grantors land. NY it is strict Necessity- usually a common owner and the necessity existed at time of the severance. 

4. Prior Use- the use must be: Quasi easement

a. Continued

b. Apparent

c. Necessary

5.  Estoppel- Person being estopped is preventing my use of the easement.- by the statements or actions I have made you in reliance has invested changed your position based on this equitable estoppel. Need not be in writing.. This is usually an arrangement to let another travel over the land.

ii. Explicit Grant must be in writing to endure for more than one year. Express Easements ones in writing are preferred in law. Can’t create an easement for a third party. Grants and reservations. Strict in NY.

b. Negative- only if signed in writing. The right of the dominant owner to stop the servient from doing something on the servient  land.

c. Dominant Tenement – benefited land

d. Servient Tenement – burdened land

i. Easement in Gross- non-revocable right that isn’t grounded in another piece of land. Gives the holder personal use or commercial gain that is not related to his land.-to fish in another’s lake (more like license or profit, but OK)
ii. Easement appurtenant- benefits the holder in his physical use or enjoyment of his property. The interest is about the land. Involves two parcels of land.

e. License- Can be revoked at anytime, like concert ticket. Usually for short-term use.

11. Termination of an easement: 

a. Merger- dominant and servient tenement are held by the same owner

b. Release- dominant can release servient in writing

c. Abandon- dominant tenancy abandons and is obvious and consistent

d. Express Termination- agreement between parties

e. Implication- the purpose is not existing- building torn down etc.

12. Covenants-a promise to do or not do something with your property. Capable of binding successive parties then the covenant is running with the land.

a. Negative- restrictive covenant to refrain from doing something related to your land.

b. Affirmative- a promise to do something related to your land. Courts are more concerned about this category.

c. Covenants must come from WITHIN

i. Writing-the original promise must be in writing.

ii. Intent- the original parties must have intent that the benefit runs with the land. Promisee/ Promisor. To bind successors to the interest of each.

iii. Touch and Concern- Where the covenant will effect the value of the property. If it reduces the value or is inappropriate under the Restatement 3rd. affects the parties as landowners. A use restriction imposed in the lease.

iv. Privity- in most jurisdictions you need – privity is the basis of liability for rent. 
1. privity of estate –created by the physical possession of the premises.- Exists between L and T and T1 assignee. 
2. privity of contract- The relationship to the lease agreement itself.- L and T even after T transfers either by assignment or sublease unless the L expressly agrees to substitute the T1 for T.
3. Horizontal Privity: between the two original owners. Grantor/Grantee, Landlord/Tenant
4. Vertical Privity- between subsequent owners of the property.
v. Notice of covenant- There must be some sort of notice when the  successors took.
(Need definitions and explanations)

d. Real covenants do run with the land- Personal covenants do not.

i. Real Covenants are those whose obligations or burdens attaches to the estate or interest of the promisor. A real covenant will bind any successor of the promise for the period of time he or she holds the estate of the promise.

13. Money damages must construe the promise as a real covenant- remedy at law.

14. Injunctive Relief- construe the promise as an equitable servitude.

15. Equitable Servitude: for injunctive relief. A promise that equity will enforce against successors. Privity is not required to bind successors in equitable servitude. WITNES

a. Writing

b. Intent

c. Touch and Concern

d. Notice- inquiry notice

i. Common Scheme or subdivision plan.

