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Co-Ownership


An estate shared by two or more people in the same property at the same time





Common law has known at least 5 types of concurrent interests.  We focus on only THREE.





JOINT TENANCY


(PRESUMED IN ENGLAND)


Each Tenant owns a whole interest - Regarded as single owner w/ same rights 


Right of Survivorship - One dies, other becomes the sole survivor of interest.  Deceased cannot pass on his interest in his will. Gets entire interest


Right of Possession – Each tenant is treated as owning entirety of property & may occupy it as such.


UNITIES


Shares must be equal, so no one can own ¾ and ¼ of a property.


Unity of Title - Titles must be acquired by the same deed or will.


Unity of Time – Interest must be acquired or vested at the same time. (could use  a straw man for conveyance to self)


Unity of Possession – All the joint tenants have the right to enjoy the entire property.


When Severed – Becomes  Tenancy In Common


One joint tenant can convey his interest to a tenancy in common.














TENANCY IN COMMON


(PRESUMED IN THE US)


The interest of each is a separate undivided interest.


Possession – each tenant is entitled to possession of the whole property.


There can be unequal shares with presumption the shares are equal.


May be conveyed by deed or will


NO survivorship rights – passes through rules of interstices.  


Per my et per tout











TENANCY BY ENTIRETY


HUSBAND AND WIFE ONLY


Held at common law as one person


There is no way to terminate the Tenancy while the husband and wife are still married.





HOW TO SEVER/TERMINATE


Results in Tenancy in Common


1) Conveyance by one joint tenant makes a tenancy in common (there is no longer unity of time and title)


2) To share tenancy, A can use a “straw man” to convey to and have SM convey back to them.


3) Granting of Mortgage – sometimes does and does not sever tenancy.  Title Theory – thought of as conveying title and therefore is severance


Lien Theory – does not act as severance and only as insurance.


4) Lease – most court hold lease is usually not a severance, but if lessee is in sole possession, joint tenant can try to have lease rescinded.


5) Partition - The dividing up and distribution of the land (partition “in kind”) or the sale of the land and distribution of the proceeds.  This can be done either by agreements of the parties, or by court order at the request of one party.


	There is a preference for partition in kind, rather than by sale.  Courts will typically only approve a partition by sale only if the physical characteristics of the property prevent division in kind, or if division in kind would be extremely unfair to the other party.	


6) Contract to Sell – a contract when executed by all tenants, severs the tenancy before title is actually transferred.





Each co-tenant has the right to occupy the entire premises, subject only to a similar right in the other co-tenants, but this can always been changed by agreement.





OUSTER


If an occupying tenant refuses to permit the other tenant equal occupancy, then he must account to his co-tenant for the share of the fair market value of the premises. There is an ouster of the tenant who has been refused occupancy.


Out of possession tenant must physically try to access the premises and occupying tenant refuses to grant access, must be more than a demand to move or pay.  Must deny use of the premises.  





Tenant cannot deplete the land or lessen its value.





The act of a joint tenant cannot bind or prejudicially affect the rights of the latter.


He can pledge his rights to another.





LAND RENTED TO 3rd PARTIES


A cotenant who collects from third parties rents and other payments arising from the co-owned land must account to cotenants for the amounts received.  If leased to a third party he must account for all proceeds in excess of his share.








A co-tenant who leases his portion may deduct taxes and repairs from the $ collected from a third part for rent, but cannot make a direct recovery against his co-tenants, but can collect the additional $ in the event the property is partitioned.





Never able to recover for improvements in property if not agreed to








