
[image: image1]
PRIMA FACIE CASE FOR NEGLIGENCE





DUTY





BREACH





What a reasonably prudent person in same or similar circumstance would do to protect foreseeable plaintiffs from foreseeable and unreasonable harm.








Failure to perform the obligation/duty





Objective Standard


Reasonably, ordinary, prudent person.





Professionals


Held to the same standards as same on national level.  Limitations of local communities take into account


Children


	Like age, education, intelligence, experience.  No capacity if younger than 4.


Adult activities render adult standard of care.


Common Carriers


	Higher degree of care and must insure safety to slightly below promise of safe passage


Disabilities


	Physical – reasonable person with the same disability


Mental – held to same standard of reasonable person w/o mental disability





RES IPSA LOQUITOR


* Injury could not have occurred without negligence


* The item which caused the injury was in the exclusive control of the defendant


* Plaintiff cannot be responsible for any part of the injury





NEGLIGENCE PER SE


Negligence as a matter of law.  Statute provides the duty/standard of care.  Violation of the statute serves as the breach.


Classification of persons protected – who was to be protected by the statute?  Plaintiff must fall within the class of individuals


Type of risk corrected – what kind of harm occurred and is that kind of risk covered by the statute?  Conduct must fall within type meant to be prevented by statute.


No justifiable excuse








Industry Standard/Custom


Industry standard can be used as the standard of care, unless something else could have prevented injury and that item is reasonable to have acquired or used a (cost).


Asses if what defendant did was reasonable, but is still not dispositive.





Risk Utility Standard


A defendant has acts unreasonably when the cost of avoiding the harm is less than the probability of harm occurring multiplied by the likely seriousness of the harm if it does occur


BALANCING TEST





In some cases the defendant may show the violation was excusable.  





DEFENSES TO NPS





Ignorance of need may apply if the defendant was reasonably unaware of the particular occasion for compliance








