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TENANTS RIGHTS OF POSSESSION AND ENJOYMENT





Unless the lease provides otherwise, the landlord is obligated to deliver a legal right to the premises.








AMERICAN VIEW


(only a slight majority of courts follow)


Landlord only has a duty to deliver LEGAL possession, NOT ACTUAL possession.


Incoming tenant has at least a statutory right to have holdover tenant evicted.


Anyone on the premises after the first day of the lease is considered a trespasser.


New tenant can pursue against holdover tenant





PROMISE TO PAY RENT





ENGLISH VIEW


(followed by all English courts, and about ½ of American court follow)


The landlord has a duty to deliver actual possession


landlord is likely to have better knowledge of whether property is in someone else’s possession prior to start of new lease and if that possession is proper or improper


Before the start of the new lease, the landlord id generally the only one who has the right to evict a holdover tenant or trespasser; and


Parties generally intend that the landlord guarantee actual possession and the tenant will be getting less than he bargained for if he has to make lease payments and fight a lawsuit simultaneously to get possession.  


Lessee generally has the right to terminate the lease and recover damages for the breach.


He may also continue lease and recover damages accruing until either he or the landlord gets the holdover tenant ousted





RIGHT OF QUIET ENJOYMENT


A covenant of quiet enjoyment is implied in the lease.  When an act or failure to act renders the premises unsuitable for the purpose of which it was leased, or which seriously interfered with the beneficial enjoyment of the premises, this covenant is breached.


It is a way of providing protection to the lessee.











CONSTRUCTIVE EVICTION


Premise is not good for the purpose for which it was leased.  The tenant indeed can get some relief as if it had been an actual eviction.





To make a case for constructive eviction she had to show:


That there was a substantial interference with the use and enjoyment of the premises


She complained about the violation (she notified the landlord)


Landlord must fail to cure the problem


She has to vacate the premises within a reasonable time.  Must abandon the property.�








Actual Eviction


Tenant’s possession of all or part of the property is taken away from him.


Tenant is released from liability in full and the tenant can sue for damages and to regain possession.





Partial Actual Eviction


So you are able to maintain possession to part of the property, the tenant is released from some rental obligation. They don’t have a complete release from the rental obligation.











