I. RULES & RULEMAKING
1. TERMINOLOGY & RULEMAKING

1. Rules are statements of general applicability and future effect.

2. Rulemaking - involves an agency’s exercise of its quasi-legislative powers in the promulgation of prospective standards of conduct.  Typically effects a large number of individuals.
3. Adjudication

a. Order – the final agency disposition in any matter other than rulemaking.  They apply to what has happened in the past.  
2. APA DEFINITIONS – rather obscure
1. Adjudication – the agency process for the formulation of an “order”.  5 U.S.C. §551(7) – An order constitutes the final disposition of agency business in a matter other than “rulemaking” but including licensing.
2. Rulemaking – A rule consists of an agency statement of general or particular applicability and future effect designed to implement, interpret or prescribe law or policy.

a. Typically, rulemaking is applied generally to all persons who fall within its provisions.  (Different from a order which applies directly to the persons specifically in the suit).
b. Additionally, Rulemaking has prospective application.  Before a rule can be made directly applicable to a named individual, more proceedings are required.  A rule declares a stadard for future conduct rather than the consequences of past conduct  Rulemaking is somewhat analogous in this respect to legislation, which is also ordinarily of prospective effect.
i. Rulemaking shortens and simplifies the administrative process
ii. It clarifies the law in advance and avoids retroactive imposition of a new and unexpected liability which reduced the impact of new law on settled expectations. 
iii. Offers the agency resource saving flexibility in fulfilling its responsibilities because rulemaking is less cumbersome than having hearings.
iv. Allows there to be a large variety of input into the rulemaking process and notice lends itself to public participation.
a. DETERMINING WHAT IS A “RULE” - Cordero v. Corbisiero (1992)

1) Jockey broke a rule and was suspended.  The jockey contended that the policy had the attributes of a "rule" as that term was defined by N.Y. A.P.A. Thus, the policy could not have been applied in his case because it was not formally promulgated by the NYSRWB pursuant to the rule-making procedures set forth in N.Y. A.P.A.  He further argued that the actual implementation of the rule needed to be part of the formal rulemaking process.

2) The NYSRWB argued that the policy did not fit the definition of a rule because it only affected the implementation of a penalty, not the jockey's conduct. 
3) The court concluded that the policy fit the definition of a rule under N.Y. A.P.A. Law § 102(2)(a)(i) and therefore should have been subject to formal rulemaking procedures as outline by the NY APA because it established a mandatory procedure that pertains only to when and where a suspension must by served in the event of an appeal.
4) An agency’s policy can be considered a “rule” if it’s a general principle applied without regard to the facts and circumstances of the individual case.
3. RULE

1. Substantive Rules – Mot significant of types of rules.  Identify appropriate standards for future conduct and have the force and effect of law. They prescribe individual rights and duties and their violation results in the imposition of appropriate standards.
a. Courts have been favoring the use of rulemaking authority by upholding statutory foundations of rulemaking power and by encouraging agencies to use rulemaking for broad legal standards.
b. USE OF RULEMAKING - In re Permanent Surface Mining Regulation Litigation (1981)

1) The mining case.  Even when agencies are given general and specific rulemaking power, it does not detract from their ability to pass substantive regulations.

2) The Act gave a large grant of power and a little grant of power.  The coal companies tried to argue that because they had a little bit of power they were limited to it, and they could not make substantive rule.  However, the court found that they were able to promulgate substantive rules. Judicial favor of broad promulgation powers.  B/c the courts are aware of the time/money/factors that all go into rulemaking.

3) “It remains a fundamental principle of administrative law that agencies may not self-levitate their power to promulgate regulations – they must rather find any such power in a source conferred by Congress” Pg 228.

c. RULEMAKING TO GUIDE ADJUDICATIONS - American Hospital Assn. v. NLRB (1991)

1) Petitioner hospital brought an action challenging the facial validity of § 9(b) of the National Labor Relations Act (Act), 29 U.S.C.S. § 159(a), arguing that a rule that respondent board formulated violated a congressional admonition to respondent to avoid the undue proliferation of bargaining units in the health care industry. The trial court agreed and enjoined enforcement of the rule. The lower appellate court reversed, and the court affirmed. The court concluded that the statutory authorization "from time to time to make, amend, and rescind" rules and regulations expressly contemplated the possibility that respondent would reshape its policies on the basis of more information and experience in the administration of the Act. The court found that respondent's conclusion that, absent extraordinary circumstances, acute care hospitals do not differ in substantial, significant ways relating to the appropriateness of units, was based on a reasoned analysis of an extensive record. The court found that respondent justified its selection of the individual bargaining units by detailing the factors that supported generalizations as to the appropriateness of those units.  The court read the statute broadly. “individual determination”
2) This is another case for BROAD rulemaking power.
3) Court went out of their way to give the agency broad rulemaking powers.  Even where the statute requires individualized determination, the decision maker may rely on rulemaking to resolve issues of general applicability unless Congress clearly withholds that authority.
4) Agencies can, if they want, do almost all of their rulemaking by adjudication. Pg 232.

d. Sutton v. United Airlines (1999)
1) The applicants, twin sisters, each suffered from severe myopia, which was correctable with appropriate lenses. They both applied for positions as pilots with the airline. The applicants contended that the airline's refusal to hire them as pilots because of their uncorrected visual acuity was based upon their disability and was impermissible discrimination under the ADA. The district court dismissed the applicants' complaint for failure to state a claim upon which relief could be granted, and the appeals court affirmed the decision. The Court affirmed the decision below because a "disability" under the ADA had to be determined with regard to the corrective measures that were available and a person whose physical or mental impairment was corrected by medication or other measures did not have an impairment that substantially limited a major life activity.  The Court affirmed the decision upholding the trial court's dismissal of the applicants' claims under the Americans with Disabilities Act because the applicants were not disabled within the meaning of the statute.
2) Here, the court looked at the language and said yes, you must make an individual determination.  
2. OTHER TYPES OF RULES
b. Legislative – in order for a rule to be considered legislative it must:
1. The agency must possess delegated statutory to act with respect to the subject matter of the rule

2. Promulgation of the rule must be an intentional exercise of that delegated authority.

3. The agency must also possess delegated statutory authority to make rules with the force of law.

4. Promulgation of the rule must be an intentional exercise of the authority to make rules with the force of law.

5. Promulgation of the rule must be an effective exercise of that authority 

6. The promulgation must observe procedures mandated by the agency’s organic statute and by the APA.  Unless it falls within an exemption in the organic legislation or in the APA, the rule must be developed through public notice-and-comment procedures and be published in the Federal Register.

7. ALL SUBSTANTIVE RULES THAT DO NOT FIT THIS TEMPLATE ARE NON-LEGISLATIVE.  They are either interpretive rules or policy statements.

c. Substantive Rules- Can be either:
1. Legislative Rules

2. Non-Legislative Rules (not promulgated by notice and comment periods) See pg 244 for more. 
1. Interpretive Rules – An agency statement that was not issued legislatively and that interprets language of a statute (or of an existing legislative rule) that has some tangible meaning.  Not typically treated by courts as new law, since they are merely restating old law.
a. If the document goes far beyond a fair interpretation of existing legislation, then it is not an interpretive rule.  If it was not promulgated legislatively, then it cannot be a legislative rule and is therefore a policy statement.

b. Not subject to the notice and comment period

2. Policy Statements – An agency statement of substantive law or policy, of general or particular applicability and future effect, that was not issued legislatively and is not an interpretive rule.  Does not rest upon existing positive legislation that has tangible meaning.

3. LEGAL EFFECT
a. SUBSTANTIVE RULES – if a rule creates rights, assigns duties, or imposes obligations, the basic tenor of which is not already outlined in the law itself, then it is substantive. Require a notice and comment period.
i. Housekeeping Rules - deal with relatively trivial executive-type administrative matters
ii. Procedural Rules – These identify the procedural obligations for an agency or regulated activity.  An agency is bound to its procedural rules.  Vitarelli v. Seaton.
e.  AGENCY COMPLIANCE WITH ITS OWN RULES - Reuter Ltd v. FCC (1986) 781 F.2d 946
1) Appellant company challenged an order of appellee, the Federal Communications Commission (FCC), which rescinded 13 microwave radio station licenses which had been granted officially to the company, in response to intervenor corporation's strenuous protests.  The FCC approved the company's license application, after listing the application on a public notice, on September 23, 1983. On that same day, the corporation applied for licenses in the same cities for which the company had applied. However, the corporation's applications were misfiled and thus were not effectively filed until five days later. Thus, at the time of the grant to the company, no competing applications had been effectively filed. The FCC decided that although the award to the company was entirely within the applicable FCC rules, considerations of fairness warranted rescission of the company's licenses because the FCC's pronouncement of the rules had been misleading. On appeal, the court reversed, holding that the FCC was not at liberty to depart from its rules. Moreover, the vehicle employed by the corporation to secure the FCC's revisitation of the company's licenses was itself defective because its petition was not filed within 30 days from the date upon which public notice of the company's applications was given as required by the Communications Act, specifically 47 U.S.C.S. § 405.  The court reversed the FCC's rescission of the licenses it had granted to the company.
2) The Agency must follow its own rule & by trying to rescind the licenses granted, they would have needed to promulgate it like another rule and they didn’t follow the proper procedures.
3) An agency must adhere to its own rules and regulations and cannot occasionally depart from its own rules to do what it considers to be justice.

f. RETROACTIVITY - Bowen v. Georgetown University Hospital (1988) 488 U.S. 204

1) Petitioner sought review of the decision of the United States Court of Appeals for the District of Columbia Circuit, which affirmed the district court's decision that retroactive application of cost-limit rules under § 223(b) of the Social Security Amendments of 1972, 42 U.S.C.S. § 1395x(v)(1)(A), was not justified under the circumstances.  Petitioner Secretary of Health and Human Services sought to reinstate a cost-limit rule that had been previously struck down by courts some four years prior for failure to provide notice and an opportunity for public comment before issuing the rule. Petitioner provided notice and public comment, then reinstated the rule and proceeded to recoup sums then due for that period. The result was petitioner had promulgated a rule retroactively, and the net result was as if the original rule had never been set aside. Respondent hospitals filed suit and were granted summary judgment by the district court. The decision was affirmed on appeal and petitioner filed for writ of certiorari. The court affirmed the decision invalidating the promulgation of retroactive cost-limit rules, as there was no express statutory authorization of retroactive rulemaking. The court found that the structure and language of 42 U.S.C.S. § 1395x(v)(1)(A)(ii) required the conclusion that the retroactivity provision applied only to case-by-case adjudication, not to rulemaking.  The court affirmed decision in favor of respondents, finding that petitioner Secretary of Health and Human Services had no authority to promulgate retroactive cost-limit rules, and that the reinstatement of an earlier rule was invalid.
2) Agencies cannot promulgate retroactive rules.

3) Any federal agency’s power to promulgate legislative regulations is limited to the authority delegated by Congress.  So, an agency can impose rules retroactively only is Congress grants them that power.  However, it is not favored and courts require express language from Congress for such power.  (The medicare act has provided a specific grant of authority for retroactive rules).

b. OTHER TYPES OF RULES

g. La Casa del Convaleciente v. Sullivan (1992) 965 F.2d 1175

1) Appellant durable medical equipment suppliers (suppliers) challenged a summary judgment from the United States District Court for the District of Puerto Rico in favor of appellee Secretary of Health and Human Services. The suppliers argued that regulations issued by the Secretary and a private insurance carrier acting as his agent were subject to a notice and comment period under the Administrative Procedure Act.  On January 1, 1989, a new system of statutory fee schedules went into effect that was intended to simplify the Medicare payment process for purchases or leases of durable medical equipment (DME). To effectuate the statutory scheme, the Secretary of Health and Human Services (Secretary) issued a Transmittal Letter to Medicare Part B insurance carriers. A Circular Letter was issued by the insurance carrier for the program in Puerto Rico to DME suppliers there and contained detailed instructions for billing any payment procedures. Certain Puerto Rican DME suppliers filed an action contending that both letters were substantive rules that required notice and comment under the Administrative Procedure Act (APA). The trial court granted the Secretary's motion for summary judgment. The appellate court ruled that the regulations issued by the Secretary and the carrier were interpretive rather than substantive rules and so were not subject to the notice and comment requirements of the APA. The court ruled that the Secretary properly included DME furnished prior to January 1, 1989, in the new reimbursement program to avoid multiple payment schedules.  The court affirmed the grant of summary judgement to the Secretary of Health and Human Services (Secretary). The court found that the regulations issued by the Secretary and by a private insurance carrier acting as the Secretary's agent in administering the Part B Medicare program in Puerto Rico were interpretive rather than substantive rules and so were not subject to statutory notice and comment requirements.
1. To determine if the rule is substantive or interpretive the Court will look at:

1. Agency Intent – whether they intended & relied upon their authorization to enact a substantive rule. What is the substantial impact of the rule?

2. What is the agency’s own characterization of the rule?

3. Will also look at the impact of the rules

2) Interpretive rules are not subject to notice and comment period and represent only the agency’s view of what the law means and does not affect anyone’s legal rights and obligations.
3) If the rule creates rights, assigns duties, imposes obligations, then it is substantive.
C. COST-BENEFIT ANALYSIS

h. Executive Order 12291 – Limited to agencies in the Executive Branch
1) In promulgating new regulations, reviewing existing ones, and developing legislative proposals concerning regulations, they shall: (Pg 264)

1. be based on info concerning the need for and consequences of proposed government action

2. not be undertaken unless the potential benefits to society for the regulations outweigh  the potential costs to society

3.  among the choices, the lowest net cost of society is to be chosen
4.  policy should be designed to maximize benefits.

2) President Regan’s Executive order was elevated to the top of the administrative agenda
3) Order provided for an enforcement mechanism.  

i. STRICT COST-BENEFIT APPROACH - American Textile Manufactures Inst. v. Donovan (1981) 452 U.S. 490
1) Petitioners, representing the interests of the cotton industry, appealed the decision of the United States Court of Appeals for the District of Columbia Circuit upholding the standard promulgated by respondents, Secretary of Labor and labor organizations, limiting occupational exposure to cotton dust pursuant to § 6(f) of the Occupational Safety and Health Act of 1970, 29 U.S.C.S. § 655(f).  Respondents, Secretary of Labor and labor organizations, acting through the Occupational Safety and Health Administration (OSHA), promulgated a standard limiting occupational exposure to cotton dust. Petitioners, representing the interests of the cotton industry, challenged the validity of the standard pursuant to § 6(f) of the Occupational Safety and Health Act of 1970, 29 U.S.C.S. § 655(f). Petitioners argued that the Act required OSHA to demonstrate a reasonable relationship between the costs and benefits associated with the standard. The lower court held that the Act did not require OSHA to compare costs and benefits. The Court affirmed in part and held that the standard was reasonably necessary under the Act, that substantial evidence supported the fact that the standard protected employees against material health impairment to the limits of technical and economic feasibility, and that OSHA did not need to perform a cost-benefit analysis. However, the Court vacated the affirmance of OSHA's wage guarantee program for employees unable to wear a respirator because OSHA failed to determine that such program was related to the achievement of a safe and healthful work environment.  The Court affirmed in part, holding that standard was reasonably necessary under Occupational Safety and Health Act of 1970, that it protected employees' health to limits of technical and economic feasibility, and that cost-benefit analysis was unnecessary. The Court vacated approval of OSHA's wage guarantee program because OSHA failed to determine program was related to achieving safe, healthy work environment.
2) OSHA does not require that the costs of a standard bear a reasonable relationship to its benefits.  
3) Here, Congress indicated that the health and safety of its workers outweighed everything else.
4) If Congress wants there to be a cost-benefit analysis, it will specify it in the statute.  In this particular case, it did not.
5) Here, the court looked at the legislative history of the act to determine that Congress intended ti impose a feasibility, not a cost-benefit analysis standard.
6) Cost-benefit analysis is required only when the statute clearly requires it.  An agency may decide on its own use cost-benefit analysis unless something in its statute precludes it.

j. QUANTIFICATION NOT REQUIRED TO CONDUCT COST-BENEFIT ANALYSIS - In re Dravo Basic Materials Co., Inc (1992) 604 So. 2d 630
1) Plaintiffs, two corporate applicants, appealed a final decision of the Department of Environmental Quality (Louisiana), which denied their applications for water discharge permits.  The applicants sought the pollution permits in conjunction with shell dredging operations they were conducting in a lake. The applicants argued on appeal that the permit requirements of La. Rev. Stat. ann. §30:2075 were not applicable to their dredging activities because they did not intend to introduce any pollutants into the lake. The court disagreed, finding that significant expert testimony during the hearing established that the act of dredging stirred up sediments and created dredge spoil, thereby introducing substances not ordinarily in the water column. The court rejected the applicants' assertion that the Department's inquiry was limited to considering the discharge caused by shell dredging. The court held that the Department, as the public trustee for the environment, was within its authority to consider the overall impact of the activity. Plaintiff appealed, claiming the assistant secretary’s findings did not contain a cost-benefit analysis.  The court found that the Department conducted a proper risk-benefit analysis and considered arguments on all sides. The court found that the Department's conclusion that the risks of harm to the lake outweighed the social and economic benefits of dredging was supported by the evidence and that it was neither capricious nor arbitrary.  The court affirmed the decision of the Department.
2) When an agency is required to do a cost benefit analysis, it does not have to quantify all of the relevant considerations.
3) The case used to decide did not require the agency to  explain its cost-benefit analysis, only that it perform one
d. PUBLICATION

1. Federal Register – all federal agency rules and regulations must be printed in the Federal Register which is published every day.  Publication here is a precedent to the legal effectiveness of the rule, unless the parties affected have actual knowledge of the rule.

1. Publication in the Federal Register serves as constructive notice to everyone.  

2. Contradictory language furnished by a federal official does not change the strict language of a properly published rule or regulation.

k. APPLICATION - Federal Crop Insurance Corp v. Merrill (1947) 332 U.S. 380
1) Petitioner Federal Crop Insurance Corporation sought review of a decision of the Supreme Court of Idaho that upheld a jury verdict in favor of respondent farmers in an insurance enforcement action pursuant to the Federal Crop Insurance Act, 7 U.S.C.S. § 1503.  The Federal Crop Insurance Corporation was created by the Federal Crop Insurance Act, 7 U.S.C.S. § 1503, as an agency of the Department of Agriculture. The Corporation promulgated wheat crop insurance regulations. The farmers applied locally for insurance under the act. The farmers informed the county committee that they were planting spring wheat and reseeding on winter wheat acreage. The county committee advised the farmers that the entire crop was insurable. In fact, new regulations had recently been published which disqualified the plaintiffs from getting insurance.  The Corporation accepted the application and the farmers' crop was destroyed. The Corporation did not pay the farmers for the loss. The farmers filed suit to recover because they had been told their crop was insurable and the lower courts affirmed a jury verdict in the Corporation's favor. The Court reversed, holding that the controlling regulation precluded insurance for the farmers' type of crop. When the farmers entered into an arrangement with the government, they took the risk of having accurately ascertained the rules and regulations.  The allowance of insurance proceeds under the Federal Crop Insurance Act was reversed.
2) Erroneous assurances given by an agent cannot bind an agency. Ignorance of the statute is no excuse. 

3) The dissent thought it was absurd that farmers would know about the Federal Register.

4) Most states have a central office for filing of all state regulations and provide for their periodic publication.

e. RULEMAKING PROCEDURE
l. Federal Administrative Procedure Act 5 U.S.C. §553 (1946) (pg 289) – defines the procedural obligations applicable to most rulemaking proceedings.  Informal Rulemaking w/ notice & comment periods.
1) NOTICE – Notice of proposed rulemaking must be published I the Federal Register, unless relevant parties have actual notice §553(b)
2) NOTICE-AND-COMMENT PROCEDURES – Parties have a right to participate through submission of written pleadings, with or without the opportunity to advocate their position or introduce evidence orally.  More formal procedures are available only if the “rules are required to be made on the record after opportunity for an agency hearing…”[5 U.S.C. §553(c)]
3) PUBLICATION – Publication or service of a substantive rule must ordinarily be accomplished 30 days prior to its effective date.
4) APA IS THE AUTHORITY – If courts review procedures offered by an agency under the APA, they are not free to impose procedural requirements beyond those specified in the APA.  HOWEVER, agencies cannot offer less than these procedural requirements, but the agency is free to increase the amount of procedural requirements if they so choose.
1. Formal Rulemaking Pg 309 - occurs where rules must b preceded by a trial-type hearing.  The APA provides that “when rules are required by statute to be made on the record after opportunity for an agency hearing, sections 556 and 557 of this title apply instead of this subsection.”
1. §556 & §557 govern formal adjudicatory procedures.  FORMAL rulemaking pretty much follows the essentials of the APA procedural requirements governing adjudicatory proceedings.
C. Calls for many of the procedural formalities called for in the adjudication process, including the right to submit evidence & cross examine.
2. AN AGENCY IS HELD TO FORMAL RULEMAKING UNDER THE APA ONLY WHEN ANOTHER STATUTE REQUIRES A TRIAL-TYPE HEARING BEFORE RULES ARE ISSUED. A statute requiring the agency to act “after hearing” is not enough to trigger formal rulemaking.  Not the same as a rule being made “on the record after opportunity for an agency hearing.”
m.  LEADING CASE – Vermont Yankee Nuclear Power Corp. v. Natural Resources Defense Council (1978) 435 U.S. 519

1) Respondent organization objected to the grant by the Atomic Energy Commission of a license to petitioner corporation to operate a nuclear power plant, pursuant to the Atomic Energy Act of 1954, 42 U.S.C.S. § 2011 et seq. The United States Court of Appeals for the District of Columbia Circuit remanded the decision of the Commission. The corporation challenged the remand.  The corporation contended that the rulemaking proceedings instituted by the Commission to deal with the question of environmental effects associated with the uranium fuel cycle provided an adequate database for the regulation adopted. Therefore, the adoption of the resultant administrative rule and the decision to grant petitioner's license were statutorily valid. The Court held that the lower court improperly intruded into the Commission's decision making process by denying the Commission the right to exercise its administrative discretion in deciding how, in the light of internal organization considerations, it may best proceed to develop the needed evidence and how its prior decision should be modified in light of such evidence.  The court reversed the judgment and remanded the case to the district court.
2) Agencies ONLY have to follow §553 and NOT 556 & 557 unless there is clear congressional intent that they must.
3) The court may not insist that federal agencies offer procedures beyond those expressed in §553 of the APA.  The APA expresses the maximum procedural requirements that Congress was willing to have the judiciary place upon agencies.  While agencies are free to offer greater procedural opportunities, the courts are not free to insist that they do.
4) Sometimes, Constitutional due process may require more procedural opportunities tan those specified in the APA.
n. APPLICATION – United States v. Florida East Coast Railway (1973) 410 U.S. 224
1) Appellee railroad companies brought an action in the District Court for the Middle District of Florida to set aside the incentive per diem rates established by appellant Interstate Commerce Commission (Commission) in a rulemaking proceeding. The district court sustained railroads' position that the Commission had failed to comply with the applicable provisions of the Administrative Procedure Act, 5 U.S.C.S. § 551 et seq which stated that the Commerce Commission can promulgate various rules affecting rail transportation. The district court held that the language of 49 U.S.C.S. § 1(14)(a) of the Interstate Commerce Act required the Commission in a proceeding to act in accordance with the Administrative Procedure Act, 5 U.S.C.S. § 556(d). Thus, the district court held that the Commission's determination to receive submissions from railroads only in written form was a violation of § 556(d) because railroads were prejudiced by that determination. On appeal, the court held that inextricably intertwined with the hearing requirement of the Administrative Procedure Act in this case was the meaning to be given to the language "after hearing" in 49 U.S.C.S. § 1(14)(a). The court held that the term "hearing" as used § 1(14)(a) did not necessarily embrace either the right to present evidence orally and to cross-examine opposing witnesses, or the right to present oral argument to the agency's decisionmaker. Thus, the court concluded that the hearing requirement of § 1(14)(a) was met.  The judgment was reversed and the matter was remanded so that the district court could consider those contentions of the parties that were not disposed of by this opinion.
2) The mere requirement of a hearing does not impose formal rulemaking procedures.
3) The meaning of a term such as “hearing” will vary depending upon whether it is found in the context of statutory provisions involving rulemaking or adjudication.  If rulemaking, it is more likely that formal procedures will be required.  If the latter, it is a rare case in which formal procedures will be mandated.
o. AGENCY OFFICIAL’S PUBLIC EXPRESSION OF OPINION ON THE ISSUE – Association of National Advertisers v. FTC (1979) 617 F.2d 1151

1) The FTC proposed rules restricting children’s advertising on television.  The Chairman of the FTC had made public comments regarding the regulation.  The Association of National Advertisers asked the Chairman to recuse himself from the rulemaking procedure, but he refused.  The ANA sued to have the Chairman disqualified and the District Court found that the chairman had, in fact, prejudged the issued of fact and granted the ANA’s motion for summary judgment.  The judgment was reversed.
2) However, an agency official does not have to be enjoined from participating in his agency’s rulemaking proceeding if he has publicly expressed his opinion on the issues that are the subject of the proceeding.

3) Court relied on Cinderella Career & Finishing Schools which held that the standard for disqualifying an administrator in an adjudicatory proceeding because of prejudgment is whether a disinterested observer may conclude that the administrator has in some measure adjudicated the facts as well as the law of a particular case in advance of hearing it.

4) Although the rulemaking had adjudicatory aspects which made Cinderella applicable, administrative action under the APA must be either adjudication or rulemaking.
5) Still rulemaking because the statutory procedures were directed to all members of the industry and based on legislative fact.

6) The Cinderella rule does not apply to rulemaking.

7) Administrators in rulemaking procedures must be impartial, but this does not mean that they must be uninformed or without opinions.  A rule maker may not be is qualified unless there is a clear and convincing showing that h or she has an unalterably closed mind on matters critical to the disposition of the rulemaking.  Plaintiff did not make such a showing in this case.
f.    RULES v. ORDERS
1. General Rule – An administrative agency is free to apply a new principle retroactively in an adjudicatory proceeding.  It need not utilize rulemaking as a sole means of announcing new policy on a prospective basis.
p. RULEMAKING THROUGH ADJUDICATION – NLRB v. Wyman-Gordon Co,. (1969) 394 U.S. 759

1) Petitioner National Labor Relations Board (NLRB) brought an action against respondent employer to enforce a subpoena for a list of employees eligible to vote in a union election. The United States Court of Appeals for the Third Circuit reversed the decision that directed the employer to comply with the subpoena, as it was based on a rule that was not promulgated in accordance with statutory requirements. The NLRB petitioned for certiorari.  The district court order directing the employer to provide a list of employees was based on the NLRB's Excelsior rule. The Excelsior rule purported to establish the general principle that a list of employees eligible to vote in a union election be provided to the union within seven days after an election was approved. The United States Supreme Court held that the Excelsior rule was invalid, as it was not promulgated in accordance with applicable administrative laws, but that the employer was nevertheless required to produce the employee list because it was specifically directed to do so by the NLRB in an adjudicatory proceeding. The NLRB did not have discretion to promulgate rules in adjudicatory proceedings without complying with the established statutory requirements. The NLRB's mandate to provide the employee list was nevertheless valid, as it was part of an order in a pending case that the employer was required to obey. The disclosure requirement was substantively valid, and the NLRB was authorized to subpoena employee lists because they were "evidence" within the meaning of § 11 (29 U.S.C.S. § 161) of the National Labor Relations Act.  The decision that reversed the order requiring the employer to comply with the board's subpoena and provide an employee list to the union was overturned and the matter was remanded to the district court so its judgment could be reinstated.
2) Because the NLRB in Wyman-Gordon had issued an order insisting that they supply a list, and despite the fact that it had erroneously cited a case, the order itself established an obligation to provide the list.

3) Justice Scalia believes Wyman-Gordon stands for the proposition that adjudication could not be purely prospective, since otherwise it would constitute rule-making. (pg 326)

4) The dissent argued that the Excelsior rule was promulgated in a procedurally deficient manner.  (pg 323)

1. Modern courts appear to encourage rulemaking over adjudication as a vehicle for announcing new policy, although most courts still defer to the agency’s discretion as to which means it will employ.

5) ** The leading federal decision is SEC v. Chenery, which laid down the rule that an agency is not barred from applying a new principle in an adjudicatory proceeding simply because it had the power to announce that principle in advance by using its power of rulemaking. (pg 325)

g. LEGISLATIVE REVIEW
1. Legislative Veto – Either Congress can implement new policy or reverse administrative agency initiatives without subjecting congressional action to the presidential veto of Article I.

2. Legislative Veto can be exercised to reverse administrative agency action when the substantive statute governing the agency’s actions require submission of the proposed agency rule or order to Congress for legislative approval or disapproval prior to its effectiveness.

q. UNCONSTITUTIONALITY – INS v. Chada (1983) 462 U.S. 919

1) Chada was an East Indian who had lawfully entered the US on a nonimmigrant visa.  After his visa expired, the INS held a deportation hearing.  The immigration judge suspended Chad’s deportation and sent a report to Congress as reported by § 244(c)(1) of the Immigration and Naturalization Act.  §244(c)(2) provided tat either House of Congress could veto a suspension of deportation.  The House of Representatives adopted a unilateral resolution opposing Chada’s permanent residence and Chada was ordered deported  Chada sought review in the 9th Circuit which held §244(c)(2) unconstitutional.  The court held that Congress may not employ a legislative veto to oversee delegation of its constitutional authority to the executive branch.
2) Article I of the Constitution vests all legislative powers in Congress.  Every bill or resolution must be passed by both houses and then approved by the President before it can take effect.  Bicameralism ensures careful consideration of all legislation.

1. The house can only act alone when:

1. impeachment

2. trial after impeachment

3. ratification to treaties

4. and confirmation or presidential appointments

2. The legislative veto is not an enumerated power

II. RIGHT TO BE HEARD
a. The 5th and 14th Amendments provide that no person will be deprived of “life, liberty, or property, without due process of law.”

b. Essential components of due process are notice and an opportunity to be heard.  Notice is ordinarily a simpler question for legal resolution than is the issue of whether an aggrieved party has been accorded a sufficient opportunity to be heard.  Notice is typically a simpler question for legal resolution than is the issue of whether an aggravated party has been accorded a sufficient opportunity to be heard.  The typical issue is frequently how much process if “due”.

A. LEGISLATIVE v. JUDICIAL FUNCTION

1. A formal hearing is required – The Supreme Court has recognized that a formal hearing is required where there are a “relatively small number of persons, who were exceptionally affected, in each case upon individual grounds…”

2. Informal Hearing Sufficient – The Supreme Court has also held that, where a large number of persons are affected by an agency action essentially analogous to that performed by the legislature, a formal hearing is not required.
3. There is a recognized distinction in administrative law between proceedings for the purpose of promulgating policy-type rules or standards and proceedings designed to adjudicate disputed facts in particular cases. (pg 355)

a. Adjudicative facts – the facts about the parties and their activities, businesses, and properties.  Usually answer the who, what, where, when why questions.  Adjudications typically focus on these facts.

b. Legislative facts – do not usually concern the immediate parties, but are facts which help the tribunal decide questions of law and policy and discretion.  Rulemaking typically focuses on Legislative facts.
c. There is no right to be heard even though they fall into the adjudicative fact category involve what is known as “pure administrative process” (pg 359):

i. Inspections Ex: grain expert rates the grain
ii. Tests; and

iii. Elections
b. APPLICATION – Bi-Metallic Investment Co v. Colorado (1915) 239 U.S. 441
1. Plaintiff property owner brought an action against defendants, the state board of equalization and the state tax commission, to enjoin them from putting in force an order increasing the valuation of all taxable property in Denver 40 percent. The Supreme Court of Colorado sustained the order and dismissed the action. The property owner appealed.  The tax commission and the board of equalization reassessed all the property in the city. The property owner alleged that the reassessment or raise in valuation could only be made upon notice and hearing or opportunity to be heard. The property owner contended that the reassessment deprived it of due process in violation of the Fourteenth Amendment because there was no hearing and no notice. The United States Supreme Court held that the reassessment order was valid because notice and hearing were not required because general statutes within the state power were constitutional without providing individuals a chance to be heard.  The Court affirmed the state supreme court's decision upholding the order of the state tax commission and the state board of equalization reassessing all property within the city.
2. When a large number of individuals are affected by agency action, it is impracticable that they each be given a hearing.  We don’t want to bog down government.
3. Similar to the legislature, and even though the legislature can significantly affect the property of individuals to the point of ruin, there is no constitutional requirement that a hearing be held before such actions take place.
c. NO HEARING REQUIRED WHERE DECISION BASED ON LEGISLATIVE FACTS – Hollinrake v. Law Enforcement Academy (1990) 452 N.W.2d 598
1. Appellant applicant challenged a decision of the Iowa District Court for Monroe County, which affirmed appellee academy's denial of certification as law enforcement officer.  The applicant was denied certification as a law enforcement officer by the academy because his eyesight did not meet its minimum standards. The trial court affirmed the denial and the court affirmed that decision. Iowa Admin. Code r. 501-2.1(9) required law enforcement officers to have "uncorrected vision of not less than 20/100 in both eyes, corrected to 20/20." The court found that the rule was subject to two interpretations and held that the academy's interpretation, that each eye must be corrected to 20/20, was not plainly inconsistent with the rule or plainly erroneous. Because the certification decision related only to a generalized legislative fact, rather than a disputed adjudicative fact, the court held that the academy was not required to hold a hearing. The court also concluded that the academy's decision was not unreasonable, arbitrary, or capricious because no individualized determination was needed with respect to the minimum vision standards.  The court affirmed the decision affirming the academy's denial of certification as a law enforcement officer to the applicant.
2. If a decision is based solely on legislative facts doe process does not require a hearing.
3. Here, the law only required notice and hearing if they were going to revoke an officers license, not before granting one.
4. The law also provided that a hearing was required if an action involved the determination of a disputed adjudicative fact, which would be facts of particular applicability under the circumstances. However, in this case, the plaintiff did not contest the results of his eye test, s there were no disputed facts.  His issue was not about his test, but about the vision requirement which is about legislative facts.
i. When there are no facts to dispute, there is no need for a hearing.

d. NO HEARING REQUIRED FOR RULEMAKING PROCEEDING – In re Appeal of Stratton Corp. (1991) 600 A.2d 297

1. Appellant Stratton sought review of an order from the Windham Superior Court (Vermont), which dismissed its challenge to a proposed rule of the Vermont Water Resources Board. The Board reclassified a portion of upland stream in compliance with the Vermont Water Pollution Control Act, Vt. Stat. Ann. tit. 10, §§ 1250-1254, upon the application of appellees, a citizens' group and individuals.  Stratton sought review of an order from the Windham Superior Court (Vermont), which dismissed its challenge to a proposed rule of the Vermont Water Resources Board. The Board reclassified a portion of upland stream in compliance with the Vermont Water Pollution Control Act, Vt. Stat. Ann. tit. 10, §§ 1250-1254, upon the application of appellees, a citizens' group and individuals. The court affirmed the superior court's dismissal of Stratton's challenge to the Board rule.
2. Where a legislature provides for a rulemaking proceeding, due process does not require an adjudicative hearing if the action will have general applicability.
3. Due process applies only to administrative procedures if they are adjudicative.

4. TO DETERMINE IF AN AGENCY ACTION IS RULEMAKING OR ADJUDICATION:

1. Whether the inquiry is of a generalized nature instead of having an individualized focus

2. whether the inquiry focuses on a policy-type question instead of resolving factual disputes; and

3. whether the result has prospective application and future effect.

5. Here, the reclassification inquiry looked beyond just Stratton and to all of the state’s citizen’s.  Stratton can not make a public issue into a private one.  This was not a factual dispute, it was a policy question about a public waterway.  It is about a rule of prospective applicability.
B. PRIVILEGES
a. Immigration – An alien seeking admission to the US has been deemed to have no more than a “privilege” of entry and not a right and can be restricted on whatever grounds the government may choose to impose.  However, n alien who has entered this country have acquired a “right” in remaining, of which he cannot be deprived without a hearing. (pg 371 & 388)
b. Government and Employment Contracts – Similar to private agreements where the contracting individual has no rights beyond those conferred by the contract.

c. Government Largess – Traditional approach is that no person has a “right” to the largess of the government.   Justice Brandeis sees them as gratuities.  

d. Conditional and Unconstitutional Limitations – Privileges can be revoked at will, or limited in whichever way the government sees fit, so long as it is not on an unconstitutional ground.
e. LIQUOR LICENSES – Smith v. Liquor Control Commission (1969) 169 N.W.2d 803

1. Appellant applicant challenge an order of the Monroe District Court (Iowa), which dismissed her petition for a writ of certiorari insofar as it sought to annul the decision of appellee Iowa Liquor Control Commission that revoked her Class B beer permit for violating Iowa Code § 124.20(3) (1966) by selling liquor to a minor.  The Commission revoked the applicant's class "B" beer permit and cancelled her class "C" license because the applicant's employee served liquor to a minor. The applicant challenged the decision, alleging that no notice or a hearing was allowed before the revocation. The district court found that the Commission had sufficient evidence to support the revocation. On review, the court affirmed, finding that (1) the applicant was not entitled to notice or a hearing prior to revocation because the license and permit were not property rights that triggered constitutional due process protections; (2) there was no statutory requirement for a pre-revocation hearing, and the provisions of Iowa Code § 124.40 did not apply; (3) the Commission's decision was not arbitrary or capricious because there was sufficient secondary opinion evidence and hearsay that supported the decision.  The court affirmed the judgment.
2. Summary revocation of a beer license without a hearing does not violate the holder’s constitutionally protected interest in the due process of law.

1. A liquor or beer license is a privilege granted by the state and is not a property right and can be revoked without a hearing.

2. When a person accepts the license, they agree to take it with whatever condition the state chooses to impose, including a summary revocation limitation.
3. Decision to revoke the license was strictly adjudicatory in nature.  However, remember, due process only affects life, liberty and property.

1. If an individual is being given something by the government to which he has no pre-existing right, he is being given a mere privilege which creates no vested right.

a. Privilege is taken under the conditions laid out by the statue.

4. THERE IS STILL PROTECTION – Even the holder of privilege is protected by the substantive and procedural due process to prevent against arbitrary and discriminative action.

5. PROFESSIONAL LICENSES are considered a right and cannot arbitrarily be taken away.

C. ENTITLEMENTS 
a. DETERMINING WHAT PROCESS IS DUE – Goldberg v. Kelly (1970) 397 U.S. 254

a. Appellant commissioner of social services sought review of a decision of the United States District Court for the Southern District of New York, which ruled in favor of appellee welfare recipients. The district court held that, before welfare benefits could be terminated, only a prior evidentiary fair hearing satisfied due process requirements.  The Supreme Court affirmed the determination of the district court that only a fair hearing prior to termination of welfare benefits satisfied due process. The procedures used by the commissioner in terminating welfare benefits required notice of termination and a review by a local welfare official, allowed a recipient to make a written statement to demonstrate why benefits should not be terminated, and further allowed a fair hearing after termination. On review the Court held that a pre-termination evidentiary hearing to produce an initial determination of the validity of the termination was necessary to satisfy procedural due process. The Court found that, especially with welfare recipients who lacked independent resources, termination of benefits while the issue was being decided deprived recipients of the very means necessary to live. The Court noted that the need to concentrate upon finding the means for daily subsistence adversely affected the ability to seek redress from the termination, and the protection of due process outweighed the expense of a pre-termination hearing and continued benefits pending decisions.  The district court's determination that failure to provide a fair hearing prior to the termination of welfare benefits failed to satisfy procedural due process was affirmed. The Court held that termination of benefits prior to a fair hearing adversely affected a recipient's ability to seek redress.
b. Welfare benefits are a statutory entitlement to those qualified to receive them.  Termination of the benefits would deprive the recipient of the necessities of life.  Because the governmental fiscal interests do not outweigh the individual interests, the benefits may not be terminated without due process.

c. The extent of such due process to such recipients depends on the balance between the recipient’s interest in avoiding the loss and the government’s interest n summary adjudication.

b. ESSENTIAL RIGHTS SAFEGUARDED IN A JUDICIAL TYPE TRIAL

a. Notice, including an adequate formulation of the subjects and issues involved in the case;
b. Present evidence (both testimonial, typically under oath, and documentary) and argument;

c. Rebut adverse evidence, through cross-examination and other appropriate means;

d. Appear with counsel;

e. Have the decisions based only upon evidence introduced into the record of the hearing; and

f. Have a complete record, which consists or a transcript of the testimony and arguments, together with the documentary evidence and all other papers filed in the proceeding

c. CITIZEN INITIATIVE CANNOT TAKE AWAY A PRIVATE PROPERTY RIGHT – Brookpark Entertainment, Inc. v. Taft (1991) 951 F.2d 710
a. Brookpark Entertainment, Inc. operated a night club that served liquor.  The Ohio Department of Liquor Control suspended P’s liquor license for several months, and later found that P had violated the suspension by selling liquor, but the Department took no further action,  However, a group of citizens obtained enough signatures to put P’s liquor license on a referendum ballot pursuant to a state “particular premises” local option law.  P challenged the law prior tote election.  Taft, the Ohio Secretary of State, moved for dismissal.  The federal district court dismissed the suit, plaintiff appealed and concluded that a state cannot give citizens the right through the election process to deprive an owner of a property right.
b. XIV Amendment gives protection against deprivation of life, liberty and property without due process.  However, the term property has a broad definition for due process purposes.
c. The Ohio state law provides that the licenses may be transferred, sold, inherited and renewed which showed they had pecuniary value to their holders.  A holder of an Ohio liquor license has the right to a hearing before revocation of their license and the right to appeal any adverse determinations.  They had more attributes of property, rather than liquor licenses.
d. You know it is a property right because it is defined as such by statute.  But even if they don’t define it as such, it can still be treated as so.
1. The Ohio Supreme court had held that a liquor license has no property interests because the legislature could terminate the license, but the holding was not binding because the label is not determinative.  Besides, the fact that the State creates license does not give the State the right to take it back without due process.  

e. “Property” cannot be defined by the procedures provided for its deprivation; the right to due process is conferred by constitutional guarantee, not be legislative grace.

d. Friendly, Some kind of Hearing (pg 389)
a. Procedural requirements entail the expenditure of limited resources, that at some point the benefit to individuals from an additional safeguard is substantially outweighed by the cost of providing such protection, and that the expense of protecting those likely to be undeserving will probably come out of the pockets of the deserving.

e. HEARING FOR SCHOOL SUSPENSION – Gross v. Lopez (1975) 419 U.S. 565

a. Defendant school officials appealed from the judgment of a three-judge panel of the United States District Court for the Southern District of Ohio granting declaratory and injunctive relief upon ruling that they violated the procedural due process rights of plaintiff students under U.S. Const. amend. XIV by suspending them for alleged wrongdoing without notice or an opportunity to be heard, pursuant to Ohio Rev. Code Ann. § 3313.66 (1972). Ohio law provided for a free education and compulsory school attendance of youngsters. Although § 3313.66 gave certain procedural rights to those students facing expulsion, no such procedures were provided for students facing suspensions of up to 10 days in cases of misconduct. After each of them were suspended without a prior hearing, plaintiff students brought a class action seeking injunctive and declaratory relief. The district court determined that the statutory scheme violated the students' procedural due process rights and defendant school officials appealed directly to the Supreme Court. In affirming, the Court ruled that the students had protected liberty interests in a public education that could not be taken away by suspension without the minimal procedural safeguards of notice and an opportunity to be heard, flexibly applied to the given situation. Students did not shed their constitutional rights at the schoolhouse door and the Fourteenth Amendment forbid such arbitrary deprivations of liberty as unilateral suspensions of up to 10 days without notice and hearing. Rudimentary due process was required to ensure fairness in disciplinary truth-seeking determinations.  The judgment of the district court was affirmed.
b. High school students must ordinarily be given a hearing prior to disciplinary suspensions.

c. Because Ohio created a legitimate claim of entitlement in public education, and it is protected by the Due Process clause.

d. Having conferred the interest, the State may not revoke it on grounds of misconduct without holding a hearing to determine whether misconduct actually occurred.
e. Before a student may be suspended for disciplinary reasons, he must be given and oral or written notice of the charges against him, an explanation of the evidence and an opportunity to rebut it.  There need not be an opportunity to be represented by counsel, to confront or cross-examine witnesses, or other ingredients of a formal hearing, at least for a relatively brief suspension such as 10 days.  
f. A student whose presence poses a continuing danger to persons or property may be removed immediately, but then a hearing should follow ASAP.

1. DISSENT – Afraid this new precedent will open a floodgate of litigation.

f. NARROWING OF THE HEARING REQUIREMENT – Mathews v. Eldridge (1976) 424 U.S. 319 (pg 398)
a. In an action where respondent had sought an evidentiary hearing prior to termination of Social Security disability benefit payments, certiorari was granted to the United States Court of Appeals for the Fourth Circuit.  The court found that respondent had not been denied procedural due process when he was not granted an evidentiary hearing prior to termination of his Social Security disability benefit payments.  Procedural due process had been satisfied, because respondent was not in as dire a position as that of a typical welfare recipient, and because of the myriad procedural safeguards of the process, including an evidentiary hearing before the denial of the claim became final. The public interest in limiting the procedures available was significant, given the cost of additional procedures.  The court reversed the lower court, because procedures in place were sufficient to satisfy due process, and the state of persons receiving disability benefits was typically not as serious as that of welfare recipients.
b. The requirements of due process vary depending on the circumstances involved.

c. CONSTITUTIONAL REQUIREMENTS – court must balance the private interest affected, together with the risk of erroneous deprivation and the added value of additional procedural safeguards, against the government’s interest.

d. Here, the plaintiff’s interest was significant, but certainly less than Goldberg, because if he did not get disability payments he could still get welfare ones.

e. Additionally, administrative pre-terminations procedures are less likely to err in disability cases as opposed to welfare ones because in disability cases, only medical records are involved, when welfare involves a larger variety of factors.  Plaintiff was given notice and a chance to respond before benefits were terminated.  The court determined that an oral evidentiary hearing would add little.

f. Finally, the government’s interest in conserving resources must be considered, even through financial cost is not the controlling factor, weight must be given to the good faith judgments of those who administer the program.

g. Judge Powell emphasizes that “THE DEGREE OF POTENTIAL DEPRIVATION THAT MAY BE CREATED BY A PARTICULAR DECISION IS  FACTOR TO BE CONSIDERED IN ASSESSING THE VALIDITY OF ANY ADMINISTRATIVE DECISION MAKING PROCESS”.

g. HEARING REQUIREMENTS

a. Once the existence of a constitutionally protected interest in life, liberty, or property is established, the courts must examine the adequacy of the procedures afforded.  The courts must weigh the following factors to determine the extent of the procedures required:

1. The importance of the individual interest involved;

2. The value of specific procedural safeguards to that interest; and 

3. The governmental interest in fiscal and administrative efficiency.

b. Due Process Requirements

1. A full judicial or quasi-judicial trial is NOT necessary to satisfy the requirements of due process.

a. A fair hearing need only:

i. Notice of the reasons for a proposed termination and a hearing at a meaningful time and in a meaningful manner;

ii. The right to confront and cross-examine adverse witnesses;

iii. The right to counsel, although the state need not furnish counsel in all cases;

iv. A decision resting on the legal rules and evidence adduced at the hearing, shown by a statement of the reasons for the decision and the evidence relied on; and

v. An impartial decision maker.

c. CRITICISMS/POLICY

1. Some argue that the requirements of formal, trial-type proceedings consume too many agency resources of time and capital and deprive the truly needy of economic assistance by depleting finite funds.  Sometimes the elaborate “due process” costs more than the savings of just terminating a recipient.

2. Some judges have suggested an investigatory model as opposed to an adversarial one.  A neutral examiner reviewing the evidence would still give the individual an opportunity for an oral hearing but would not require the agency to be represented.

D. EXCEPTIONS TO THE HEARING PROCESS

a. THE NARROWING SCOPE OF LIBERTY AND PROPERTY INTERESTS – Sandin v. Conner (1995) 515 U.S. 472
a. Conner was serving a 30 years to life prison term in a Hawaiian prison.  He was subjected to a strip and body cavity search, which eh resisted.  This resulted in a hearing at which he was refused his request to present a witness.  He was sentenced to disciplinary segregation.  He appealed, and it was found his misconduct charges were unsupported and his disciplinary record was expunged.  The court of appeals held he had a liberty interest in being free of disciplinary segregation, however, the Supreme court reversed.  State prison regulations do not create a liberty interest protected by the Due Process clause.
b. Even though several Supreme Court cases suggest that state regulations can create a liberty interest subject to due process protection, these decisions have had the undesirable effects of:

1. creating disincentives for states to codify prison management procedures I the interest f enhancing uniformity of treatment; and

2. they have involved the federal courts in the day to day management of prisons.

c. Even though states may create liberty interests protected by Due Process they are generally limited to freedom from restraint that imposes atypical and significant hardships on the inmate in relation to the ordinary incidents of prison life.  Here, Sandin received no more punishment than would have been received by any other prison serving 30 to life.  (pg 421)
d. Nothing gave the plaintiff a protected liberty interest that would authorize him more procedural protection than what he got.

b. PROPERTY INTERESTS – Colson v. Sillman (1994) 35 F.3d 106
a. Handicapped children sough treatment and rehabilitation under state law.  Plaintiff’s claimed that the county and state ha failed to provide timely written notice of the outcome of their applications, and an administrative appeals procedure.  The district court held that plaintiffs had a legitimate claims of entitlement.  However, the Circuit court reversed and held that the plaintiffs did NOT have a legitimate claim of entitlement in treatment and rehabilitation.  
b. In order to have a legally cognizable property interest in a government benefit, one must have a unilateral expectation of it; and have a legitimate claim of entitlement.

c. Here, the state statute at issue provided for the treatment and rehabilitation only “within the limits of the appropriations made therefore.”

d. Because no sums were made appropriated by the state legislature for the program, the program does not create a legitimate claim of entitlement and is discretionary within the judgment of state officials.

e. This means that a legislature can defeat individual Due Process Clause claims against the government by merely inserting language that the benefits or funds flowing from the statute are within the government agencies discretion to mete out as it sees fit. (pg 425)

c. INADEQUATE PRE-TERMINATION NOTICE – Weston v. Hammonds (1999) Denver District Court.

a. Congress passed the Welfare Reform Act of 1996 which substituted the Temporary Assistance to Needy Families Program (TANF) for the Aid to Families with Dependent Children program.  To implement the legislation, the following year, Colorado created the Colorado Works Program, to be administered by the counties.  Adams County adopted a process I which recipients whose benefits would be reduced would receive a computer-generated notice that contained no case-specific information.  This class action lawsuit was brought by aid recipients to challenge the procedures which were held to violate the due process requirement of proper notice.  The notices here were inadequate as a matter of law.

b. Although the Federal and State statute explicitly provided that the cash assistance under the TANF program was not an entitlement, the court found otherwise.  Because the provisions of the statute are mandatory, the legislature cannot constitutionally prevent due process rights from attaching.

c. For a pre-termination notice to be adequate it must be in writing and in terms comprehensible to the recipient, explaining precisely what the agency intends to do and its reasons for doing so, so the recipient can assess the correctness of the agency’s decisions and make an informed decisions about their appeal.

d. Here, the plaintiff would have to prove:

1. A constitutionally cognizable interest is at stake, and if so

2. the procedures employed were constitutionally deficient.

E. WAIVER
a. Due process consists of notice and an opportunity to be heard.  The opportunity for a hearing before an administrative agency can be waived.  
d. OPPORTUNITY FOR HEARING – National Independent Coal Operator’s Association v. Kleppe (1976) 423 U.S. 388

a. The Secretary of the Interior issues regulations pursuant to the Federal Coal Mine and Safety Act (FCMSA) requiring union operators to timely protest and request adjudication of any penalties imposed upon them or else be deemed to have waived their protest and adjudication rights.  FCMSA §109(a)(3) provides that a “civil penalty shall be assessed by the Secretary only after the person charged with a violation…has been given an opportunity for a public hearing…”  Several mine operators argue that under that section, no civil penalty could be enforced unless a formal hearing were held, even when no hearing had been requested    Here, both the Appeals Court and Supreme Court held that the Agency may assess a penalty without a hearing when the mine operators fail to request one.  

b. Here, the statute required no more than an opportunity for a hearing and none was requested here, although the opportunity existed.

c. Enough facts were present to decide the case, even absent a request for a hearing.

i. Other decisions have upheld an agency’s refusal to grant a hearing when the party requesting it failed to satisfy its burden of showing sufficient evidence of the need for a hearing.

F. POSTPONED HEARINGS

a. Although agencies usually issue their decisions only affording the parties “some kind of hearing,” there appears to be no obligation to hold the hearings prior to an agency decision when only property rights are involved

b. Several cases have held that due process is satisfied is the hearing that is provided by de novo judicial review, still giving the aggrieved party a full and complete opportunity to present the case on appeal.
e. JUDICIAL REVIEW SATISFIES DUE PROCESS REQUIREMENTS – Haskel v. Department of Agriculture (1991) 930 F.2d 816

a. The Department of Agriculture permanently disqualified Haskell from participating in the food stamp program because his store had been charged with 13 violations of applicable regulations.  Plaintiff did not receive an evidentiary hearing at the administrative level, and sought de novo review of the defendant’s decision in federal district court.  The court granted summary judgment and the circuit court affirmed  hold that if a party receives de novo review of an agency’s administrative action in federal court is does not matter if he was deprived of due process at the agency level.
i. The district court had determined that he had received adequate procedural due process during the Agency’s administrative hearing.  Even if this finding was wrong he received a de novo review, which was more than enough.

ii. The de novo review rendered the due process of the administrative proceeding irrelevant.

G. EMERGENCY CASES

a. Where unusual circumstances exist, the court has held that deprivation of property with a hearing postponed until after the government acts is OK.  Three criteria need to be met in order for post-hearing seizures to be upheld:

1. Important Public Interest – The seizure must be necessary to satisfy an important governmental interest.  Ex: Pre-hearing seizures of mislabeled consumer products or dangerous materials have been upheld, and serious financial risks to the public or the government can justify seizures.
2. Promptness – There must be significant urgency for prompt action – the emergency must be actual
3. Control – The government official responsible for determining the need for the seizure must be the one initiating it.

f. NATIONAL BANK REGULATION – FDIC v. Mallen (1988) 486 U.S. 230

a. Mallen was president and director of a bank supervised by the FDIC.  He was indicted for making false statements to theFDIC and pursuant to its statutory authority, the FDIC suspended him from his position with the bank and prohibited him from further participation in management of the bank.  He sought a preliminary injunction. The district court declared the suspension null and void and the FDIC appealed.  The Supreme Court held that an agency may deprive a party of property without due process to respond to an emergency if authorized by statute and it provides a post-deprivation hearing.

b. Mallen’s continued employment with the bank is a property interest protected by the Due Process clause.  However, fear of lack of trust in the banking industry was considered justifiable enough to warrant prompt action.

H. FLEXIBLE DUE PROCESS

a. The Supreme Court has few concrete standards to govern the question of what process is “due”.  The lower courts have been left to struggle with the constitutional question on n ad hoc basis, depending on the factual circumstances present in each individual case. This flexible de process approach requires a balancing approach, weighing the competing governmental and private interests involved.  Some courts engage in a cost-benefit analysis.

g. TYPE OF NOTICE AND HEARING REQUIRED BY DUE PROCESS – Gray Panthers v. Schweiker (1983) 716 F.2d 23

a. The Gray Panthers brought suit to challenge procedures adopted by the Secretary of Health, Education and Welfare for resolving disputes concerning claims for less tan $100.  Medicare is principally administered through insurance companies under contract with the government.  Individuals submitting claims for payment or reimbursement for sums of less than $100 are not entitled to a hearing, although those filing claims exceeding $100 are given one.  Gray Panthers challenged these procedures on due process ground  The agency argued that the cost of additional procedures for such small claims outweighed the benefit of oral hearing.  The district court found for the agency, the Panthers appeals.  The circuit court held that informal oral hearing are not required in every case of claims for Medicare benefits.

b. A flexible approach that considers the interrelationship between notice and hearing requirements is desirable
c. For the majority of Medicare claims involving less than $100, a combination of a toll-free “telephone hearing” and a full written hearing for cases involving only mathematical errors or improper documentation is sufficient to satisfy the minimum requirement of due process

d. Informal oral, face-to-face hearings are required only in case involving credibility or veracity (if such cases are sufficient in number to justify different treatment).

III. EVIDENTIARY HEARINGS AND DECISION
A. NOTICE & PLEADINGS
i. Notice is a fundamental component of due process.  Notice must be timely given and contain sufficient information to allow the individual a reasonable opportunity to prepare her case.  The APA requires the notice appraise the affected party of the “matters of fact and law asserted.” [APA §554(a)]  So, the notice must not only give notice of the date and place of the hearing, it must also let individuals know the substantive issues to be addressed. (pg 482)
ii. REMEDY FOR DEFECTIVE NOTICE - Defects in notice can be cured with evidence that the individual actually knew the substances of the matter that would be adjudicated.  Notice can be served by registered mail.
iii. The issuance of a complaint alleging unlawful conduct is not a final agency action and is therefore not subject to judicial review.

iv. DEFECTIVE NOTICE? – Even if initial notice fails to address all of the issues which may be adjudicated, this can still be remedied.  If the individual is subsequently given actual notice of additional issues and an opportunity to present evidence in response there will be no claim for defective notice.  Unless the individual was prejudiced either by delay or by informality in the subsequent actual notice there is no claim.

v. TEST – the test is one of reasonableness in relation to the facts. The individual must be given such notice of the issues involved at the hearing as will reasonably enable her to prepare her case. 
a. AGENCY CANNOT CHANGE THEORY OF CASE DURING ADJUDICATION WITHOUT PROPER NOTICE – Yellow Freight System v. Martin (1992) 6th Cir.
1. An employee of Yellow Freight System aggravated a pre-existing medical condition while at work.  Employee abandoned his truck and as taken to the hospital and as a result did not follow his employer’s procedures for breakdown.  Employee was suspended.  Later, employee testified for a fellow employee in a grievance against the employer and then the employer fired him.  Employee filed a suit with the Secretary or Labor claiming that Yellow Freight violated the law by discharging him in retaliation for not driving his truck while ill.  Yellow Freight’s regional administrator investigated the situation and determined that employee’s complaint had no merit.  Employee requested an administrative hearing and based on the ALJ’s recommendations, concluded that Yellow Freight had not violated §405(b), however, the ALJ did conclude tat Yellow freight had violated §405(a) by retaliating against the employee for his testimony against Yellow Freight at the grievance hearing.  Yellow freight was ordered to reinstate the employee and then sued, claiming a violation of due process and seeking review of the ALJ’s decision.
2. When an agency conducts a hearing based on one set of allegation it may NOT render a decision based on a separate but related set of facts.
3. You need to meet the fairness test, so you know what conduct was the issue and have an opportunity to prepare.
1. Procedural due process requires notice and an opportunity to be heard.  § 554(b) of the APA provides that parties entitled to notice of any agency hearing shall be timely informed of the matters of fact and law asserted.  This means that an agency must give the party charged a clear statement of the theory on which the agency will proceed with the case.  An agency cannot change theories without providing reasonable notice and especially cannot raise a related charge after the hearing record is closed.
4. During a hearing, parties may by implied or express consent, raise issues not formally raised in the pleadings, and the court may treat these issues as if they had been raised in the pleadings.  However, the record in this case does not support the defendants contention that the plaintiff did or should have understood the evidence raised in §405(a).
B. NATURE OF HEARING
i. Formal Adjudication - 

PAGE  
22

