INTERNAL DECISIONMAKING PROCESSES

I. THE FIRST STEP IN UNDERSTANDING AN INTERNAL PROCESS IS TO DISTINGUISH ADJUDICATION AND RULEMAKING

A. Adjudications are the agency processes for deciding individual rights and duties.

  1. They focus on specific controversies and develop specific facts.

  2. They are usually adversarial.

  3. But they are not always conducted in the same manner as a judicial trial.

  4. They result in "orders" which compel action, issue licenses, or grant benefits.

B. Rulemaking supports the development of policy and general facts.

 1. They result in decisions with generalized applicability and future effect.

     2. They treat issues which have many sides. Participants, "interested persons," have many diverse perspectives.

     3. They are often called "quasi-legislative," but they are the function of bureau​cratic expertise and education rather than the democratic processes.

 4. They are conducted either entirely in writing or with some oral presentation.

 5. Rules may be labeled "regulations," "guidelines," "interpretation," "stan​dards," or "policy statement," among others.

  C. Adjudication focuses on specific facts, often called "adjudicative facts," and rulemaking focuses on general facts, often called "legislative facts."

      1. Adjudicative facts concern individuals and what happened to them. Legisla​tive facts concern conclusions about broader reality.

  2. Each process has an advantage in developing the facts appropriate to the relevant type of decision.

D. The distinction between adjudication and rulemaking is derived from two early Supreme Court cases.

1. Londoner v. Denier, 210 U.S. 373 (1908), required an individual hearing for each property tax assessment.

2. Bi-Metallic v. State Board of Equalization, 239 U.S. 441 (1915), said a hearing was not necessary for across-the-board property tax increases. It found Londoner was not controlling because that case involved a limited number of individuals, exceptionally affected, on individual grounds, whereas the case before it involved general determinations of principles that apply to all the tax assessments.

   E. Administrative agencies have great freedom in choosing between adjudi​cation and   rulemaking.

1. They may affect or cut off individual rights through the valid exercise of their rulemaking functions.

2. They may develop general "rules" during the course of adjudications in the same manner

as courts develop common law rules on a case-by-case basis.

F. Some advocate "required rulemaking," whereby the courts require a general expression of agency law before individual action.

    1. In the federal system, the law prevents required rulemaking.

2. State courts may be free to require rulemaking.

II. THE DEGREE OF FORMALITY IS DETERMINED BY CONSTITUTIONAL AND

STATUTORY PROCEDURAL REQUIREMENTS.

    A. The Due Process Clause of the Constitution establishes the procedures for government   action affecting life, liberty, and property.

B. Federal and state "administrative procedure acts" (APAs) provide gen​eral procedural norms, and the "enabling acts" for the individual agen​cies add specific procedural requirements when necessary.

C. The level of formality, that is, the extent the rulemaking or adjudication must incorporate the procedures of a trial, varies greatly under both constitutional and statutory law.

III. THE DUE PROCESS CLAUSE PROVIDES A CONSTITUTIONAL GUARAN​TEE OF THE "OPPORTUNITY TO BE HEARD."

   A. In a landmark case, Goldberg v. Kelly, 397 U.S. 254 (1970), the Supreme Court expanded the definition of property interests protected by the Due Process Clause.

   B. Due process protection was afforded to any "entitlement."

       1. An entitlement must be based on more than a "unilateral    expectation."

       2. It must be based on a "substantive predicate" found in a statute, regulation, or practice. The existence of a due process interest comes down to whether the official has absolute discretion or is instead required to apply some standard before taking an action.

   C. Protected liberty interests have also been expanded to include more than protection from bodily restraint.

    1. The liberty interest must also be based on some "substantive predicate."

    2. Stigmatizing government action or damage to reputation alone is not enough.

D. The procedural Due Process Clause covers only government or "state" action and only that state action which "deprives" one of a protected interest.

       1. The word "deprive" connotes some intentional action by the government official to

          deny a constitutionally protected interest.

       2. At its base, it protects against an abuse of power.

IV. THE EXTENT OF THE PROCESS NECESSARY TO COMPLY WITH DUE PROCESS VARIES GREATLY.

A. Once a due process interest is established, the next question is, What process is due?

  1. The Supreme Court has adopted a strategy of procedural flexibility and diversity.

  2. Thus, it has required "some kind of hearing," and that requirement does not usually  include all the elements of a trial.

B. The Supreme Court in Mathews v. Eldridge, 424 U.S. 319 (1976), estab​lished a balancing test including the private interest, the value of addi​tional or substitute procedures, and the government's interests. Some have urged that other values such as dignity, equality, and tradition should be included.

C. The statute which creates the entitlement does not control the content of the procedural requirement.

  1. One seeking the protection is not required to take the "bitter with the sweet," that is, to accept the procedures established by the source of the substantive predicate creating the entitlement.

  2. The Due Process Clause requires an independent judicial evaluation of the procedures.

V. THE AGENCY'S ENABLING ACT AND THE GENERAL ADMINISTRATIVE PROCEDURE  ACT (APA) ARE THE OTHER SOURCES OF PROCEDURES.

 A. The basic procedural law comes from the applicable "administrative procedure act" (APA).

  1. There is an APA for the federal system.

  2. Most states have APAs as well.

3. Many of the state APAs are based on the "Model State Administrative Procedure Act" (MSAPA). The original MSAPA was drafted in 1946, and it was amended in 1961 and 1981.

B. The APAs use the distinction between adjudication and rulemaking and between formal, or trial-like, procedures and informal procedures. They require trial-like procedures for specified types of hearings.

   C. The various APAs establish general principles and procedural standards. These principles and standards must be fleshed out in the procedures for specific administrative programs.

  1. The Supreme Court has greatly limited the federal courts' authority over procedures established by congress or the agency.

  2. State courts may have more freedom to engage in procedural innovation.

ADJUDICATIVE PROCESSES

I. AN ADJUDICATION BEGINS BECAUSE A PRIVATE PARTY REQUESTS GOVERNMENT ACTION OR BECAUSE THE AGENCY INITIATES A LAW ENFORCEMENT PROCEEDING.

A. Many adjudications begin with a request for a license, rate (price) increase, or  benefit.

B. Many adjudications begin because the agency chooses to adjudicate a possible violation of the law entrusted to it to enforce.

II. AGENCIES HAVE BROAD POWER TO INITIATE LAW ENFORCEMENT PROCEEDINGS.

 A. As with investigations, the law generally gives a law enforcement agency nearly absolute freedom to begin an adjudication.

 B. A law enforcement agency is said to have "prosecutorial discretion," which gives it the same freedom to bring an action or refuse to bring an action as held by a criminal prosecutor.

     1. This discretion is particularly strong as to the decision not to act.

 2. Also, the agency has discretion to pick the targets of its law enforcement activities,  i.e., to engage in "selective enforcement."

III.
An adjudicative hearing is presided over by a "hearing examiner" or "administrative law judge" (ALA.)

1.
Structurally, the presiding officers are usually part of the agency staff, but efforts are made to assure their impartiality.

2.
Administrative presiding officers are more expert than "generalist" judges in the judicial process.

3.
Administrative presiding officers should be active participants in the hearing.

4.
Presiding officers may do no more than certify the record to the next stage in the adjudicative process, or they may issue either a recommended decision or an "initial decision."

5. Most administrative adjudicative processes include at least one adminis​trative appeal stage and review by either the head of the agency or some specially constituted administrative body. The decision of the adminis​trative review authority is final and usually subject to judicial review.

IV. PREHEARING MAY INCLUDE "PREHEARING CONFERENCES," RUL​INGS ON

      VARIOUS MOTIONS, DISCOVERY, AND SETTLEMENT NEGO​TIATIONS.

V.
ADJUDICATIVE HEARINGS VARY GREATLY IN FORMALITY.

A. In order to participate in a hearing, one must be a "party" or be allowed to intervene. Administrative law favors very liberal intervention.

B. Most administrative hearings involve some type of testimony and right to confront adverse evidence.

1. The "testimony" may not be as formal as in a trial, and in fact it may be in writing.

  2. Formal cross-examination is also not necessarily required.

  3. Right to counsel is not guaranteed.

  4. Due process may or may not require these procedural elements, but the APA

     will require them when formal or trial-like adjudication is required by statute.

VI. THE RULES OF EVIDENCE ARE NOT APPLIED STRICTLY EVEN IN FOR​MAL

      HEARINGS.

A. Due process does not compel adherence to the rules of evidence, nor does it require that a decision be based on admissible evidence.

   1. The "residuum rule" holds that an agency's findings could be based on some inadmissible evidence, but some part, or a residuum, of the support must be evidence admissible in a judicial trial.

2. This rule does not apply in the federal system, but it may apply in the states. In those jurisdictions, an agency need not have any "admissible" evidence to support its judgment.

     B. Statutory law has given agencies considerable freedom in fashioning individual rules of evidence. While there are as many different sets of rules as there are agency adjudicative processes, the individual rules can be classified according to their relative commitment to the strictures of Federal Rules of Evidence on one hand and the freedom afforded by the APA on the other.

VII. STANDARD AND BURDEN OF PROOF ARE GENERALLY SET BY STAT​UTE.


A. Preponderance-of-the-evidence standard of proof generally governs administrative adjudications under APA § 556(d). The Supreme Court has prohibited courts from imposing a heightened standard of proof for any decision governed by the APA.

B. According to APA § 556(d), the proponent of a rule or order bears the burden of proof.

VIII. OFFICIAL NOTICE PERMITS CERTAIN FINDINGS WITHOUT PROOF.

A. Official notice, like judicial notice, is a technique whereby an administra​tive adjudicator can incorporate in the decision certain types of facts developed outside the process of proof. APA § 556(e) authorizes the use of official notice and requires that the intention to take official notice be disclosed and the parties be given the opportunity to comment.

 B. Rule 201 of the Federal Rules of Evidence regulates judicial notice of "adjudicative  facts" but not "legislative facts," and administrative law is inclined  to follow that approach.

       1. Adjudicative facts are specific facts about a particular occurrence, and legisla​tive facts are general facts about society or the like, i.e., the kind of facts used in support of legislation.

       2. If an agency follows the Federal Rules, it will allow notice of adjudicative facts that are

           known in the region or those "capable of accurate and ready determi​nation by resort to

           sources whose accuracy cannot reasonably be questioned."

3. In those agencies following the Federal Rules, there is no regulation of notice of legislative facts, but some contend that an administrative adjudicator should use notice and comment procedures in order to take notice of at least crucial legislative facts as well as adjudicative facts.

        4. Some argue that the adjudicative/legislative fact distinction, while analyti​cally useful,

            makes the law too formal and wooden. They urge a more flexible fairness approach.

IX.
AN ADJUDICATION RESULTS IN A DECISION AND ORDER SUPPORTED BY FINDINGS AND REASONS BASED ON THE RECORD.

A.  An order may compel compliance to the law or grant a benefit.

      1. A law enforcement order must be reasonably related to the violations found.

      2. Violation of a law enforcement order may result in "civil penalties," but the agency must go to court to impose the penalties.

      3.
A jury trial will be available as to the fact of violation but not the validity of the order or the amount of the civil penalties.

B. Both due process and APA § 557 require findings and reasons to support the

    administrative decision.

C. The concept of "record" is much more flexible as it relates to administra​tive adjudications than it is as to judicial trials.

     1. Due process does not require a formal record.

     2. Even in formal adjudication, the relaxation of the rules of evidence means the record is more informal than in a trial.

     3. In informal adjudication, the record is merely that information the agency actually considered in reaching its decision.

    D. The adjudicative decisions and supporting reasons also serve to evolve policy or "agency law" in the same way as judicial opinions.

    1. Precedent, however, may be avoided if the agency gives a good reason for doing so.

    2. An agency decision may have collateral effect even on judicial considerations of the same matter.

    3. The agency may adopt a "nonacquiescence" policy, whereby it refuses to follow judicial opinions in certain matters. While sometimes controversial, many support this concept because of agency expertise and the need for uniformity.

RULEMAKING PROCESSES

I. AN AGENCY MAY DEVELOP POLICY, OR WHAT MIGHT BE CALLED "AGENCY LAW," IN MANY WAYS, BUT RULEMAKING HAS MANY ADVAN​TAGES OVER OTHER METHODS OF POLICYMAKING.

A. It might do so on a case-by-case basis in the course of adjudicating individual controversies.

B. Rulemaking is the process specially designed for developing policy.

  1. As discussed in Chapter 4, at I., an agency has the discretion to make policy  through either adjudication or rulemaking.

  2. Rulemaking has a number of advantages as a process for developing policy, including advantages in compiling general facts and soliciting views from a wide spectrum of the community affected by the policy.

II. AN AGENCY HAS CONSIDERABLE FREEDOM IN DECIDING TO INITIATE

RULEMAKING.

A. The process leading to the decision to institute rulemaking may be motivated by internal and/or external sources. APA § 553(e) affords interested persons the right to petition for rulemaking, and APA § 555(e) requires the agency to give reasons for the denial of any petition.

B. There is very little review of an agency's decision not to undertake rulemaking. A court, however, may look more carefully at the decision to abandon a rulemaking once it has begun.

C. In recent times particularly, Congress has instructed the agency to undertake rulemaking, and the courts will order the agency to comply with such instructions. Statutes that require an agency to promulgate rules by a certain deadline create problems for the agency and the court because delay may be the unavoidable result of a number of practical factors.

III. APA § 553 SETS THE PROCEDURAL NORM FOR RULEMAK ING, REQUIR​ING NOTICE,

    AN OPPORTUNITY FOR COMMENT, A STATEMENT OF REASONS, AND PUBLICATION.

    A. The first requirement is notice.

1. The notice must be adequate to assure a real opportunity to comment and to facilitate   public participation.

2.  APA § 553(b) requires publication of the notice in the Federal Register.

3. Usually notice includes a proposed rule.

4. Courts have required to give notice of the technical support for the proposed rule.

B. Rulemaking is an information-gathering process, and the opportunity to comment

    must be free and open in order to gain the full benefit of public participation.

 1. The comments may be either oral or written.

 2. It is the duty of the agency to assure that the rulemaking record is complete and that it reflects all points of view.

 3. Sometimes participation takes the form of an effort to negotiate the content of the final  rule, in a process called "negotiated rulemaking."

 4. The final "rulemaking record" includes public comment, transcripts of any oral hearing, the results of the agency investigation, and any other information the agency will consider.

C. APA § 553 requires a "statement of basis and purpose."

   1. The statement must confront all relevant comment and explain why the agency did not  adopt reasonable alternatives.

   2. The statement organizes the record, supports the rule for review, and informs the public   as to the purpose of particular provisions of the rule.

D. A combination of APA §§ 552(a)(1)(D) and 553(d) requires publication of the final rule in the Federal Register thirty days before the rule takes effect. Permanent rules are published in the Code of Federal Regulation (CFR)

          IV. AN AGENCY MAY ALSO BE REQUIRED TO JUSTIFY ITS RULES THROUGH COST

BENEFIT ANALYSIS.

A. Cost-benefit analysis is a decisionmaking tool whereby the decisionmaker is forced to discover and articulate the various costs and the expected benefits of a particular project or government action. Cost- benefit analysis should ask not only whether an action is technically feasible but also whether it is economically feasible.

B. Statutes or executive orders may require cost-benefit analysis.

  1. The Regulatory Flexibility Act makes agencies sensitive to the impact of their actions  on small businesses.

  2. Executive Order 12,866 requires a "regulatory impact analysis" for any "major rule" considered by an executive agency.

  3. The 1981 MSAPA and many state APAs require a "regulatory impact state​ment" (RIS) for many rules.

   C.
Executive Order 12,866 forbids executive agencies from promulgating rules unless their benefits exceed their costs, but not all agencies are subject to this constraint.

 V. ALTHOUGH NOTICE AND COMMENT RULEMAKING IS THE NORM, SOME RULES

      MUST BE PROMULGATED THROUGH TRIAI.-LIKE RULEMAKING.

A. APA § 553 requires formal, trial-like rulemaking when the agency's enabling act requires that its rule be "made on the record after opportu​nity for an agency hearing." The Supreme Court has created a strong presumption against formal rulemaking and hence has strictly con​strued statutory language which might require such procedures.

B. The Supreme Court has not permitted lower courts to require modified trial-like procedures, "hybrid rulemaking," based not on a statute but on notions of fundamental fairness. A few statutes still require such proce​dures.

C. Commentators contend that trial procedures do not work in rulemaking.

     1. Study of formal rulemaking uncovered numerous practical defects with that process.

     2. Similarly, study of hybrid rulemaking showed that modified trial procedures are  equally inappropriate.

VI. THERE IS LITTLE CONTROL OVER CONTENT.

A. Judicial review of the substantive content of rules is very limited, but even less effort is  made to monitor drafting.

B.  A final rule may not be "substantially different" from the proposed rule contained in the notice.

  1. Because an agency must respond to the comments, the final rule will usually deviate  from the proposed rule.

  2. However, where the final rule is so different from the proposed rule that the participants cannot be said to have had a fair opportunity to comment, courts will require the agency to reopen the rulemaking for comment on the substan​tially different final rule.

  VII. RULEMAKING INCLUDES REPEAL, AMENDMENT, AND WAIVER.

A. Either on its own motion or on petition from interested persons, the agency may consider amending or repealing a rule.

   1. An agency must use the notice and comment procedures to repeal or amend a rule.

   2. Sometimes an "interpretation" of the rule, exempt from public procedures, will be  considered an amendment for which public procedures should have been afforded.

    B. Waiver or variance is one method for assuring individual justice in the context of generalized rule.

VIII. SOME RULES HAVE THE EFFECT OF LAW, AND OTHERS DO NOT.

A. Only "legislative rules" have the force and effect of law, binding on the courts as well as the agency.

     1. A legislative rule is one made pursuant to delegated authority to make such rules.

     2. Courts have been very liberal in construing statutes in a way so as to grant legislative  rulemaking authority.

B. An agency may also make "nonlegislative rules," which may have a variety of different labels, including interpretative rules, statements of policy, guidelines, interpretations, rulings, and publication rules.

    1. Nonlegislative rules do not have the force of law but do have the power to persuade based on such considerations as the agency's expertise, the sound​ness of the justification for the rule, and long-standing acceptance.

   2. Nonlegislative rules are not made pursuant to delegated authority to make rules but are accepted as a power necessary to carry out the administrative scheme.

   3. The agency's label provides some guidance as to whether the rule is legislative or nonlegislative, but a court must determine for itself the effect the agency intended for the rule.

C. Long-standing law provides that agencies must obey their own rules. This law is stronger  when the rule is legislative, but it applies to nonlegislative rules as well.

IX. THE SUPREME COURT HAS QUESTIONED WHETHER A RULE MAY HAVE

RETROACTIVE AS WELL AS FUTURE EFFECT.

A. One of the dominant characteristics of rules is that they have future effect, but    sometimes they have some limited retroactive effect, such as modifying a contract or changing status.

     B. In the past, courts have permitted some limited, reasonable retroactive effect, but recently the Supreme Court invalidated reasonable retroac​tive effect of a rule.

X. THERE ARE EXCEPTIONS TO THE PROCEDURAL REQUIREMENTS.

A. Both the federal and state APAs recognize several categories of excep​tions to their rulemaking procedures.

B. Interpretative rules and general statements of policy are nonlegislative rules which need not be made through public procedures.

  1. Such rules are not made pursuant to delegated authority to make rules and do not have the force of law.

  2. Therefore, it is acceptable that they be promulgated without public procedures.

  3. The exception for such rules allows the agency to announce its views without burdensome procedures and hence encourages open government.

  4. Still, notice and comment procedures are both efficient and effective and often might be voluntarily employed by the agency in promulgating nonlegislative rules.

C. Agency rules of practice and procedure are exempt from the notice and comment requirements. These procedural rules are distinguished from substantive rules if they do not have substantive impact or are not "outcome determinative."

     D. An agency may show "good cause" for failing to use notice and comment procedures.

  1. It must justify a good cause claim.

  2. An emergency is the most prevalent good cause justification.

E. The APA also contains several subject matter exceptions for rules regard​ing such subjects as military or foreign affairs, management, or benefits.

INTEGRITY OF THE INTERNAL DECISIONMAKING PROCESSES

I. THE PROHIBITION AGAINST BIAS AND PREJUDGMENT GENERALLY IS NOT ABSOLUTE.

A. Impartial decisionmaking is a due process minimum.

1. Impartiality can be guaranteed through several strategies, and each strategy must be evaluated as to whether it is likely to increase impartiality in a way that will not decrease effective decisionmaking.

2. Often, the appearance of impartiality is considered as important as impartial​ity itself.

B. Bias or prejudgment as to policy questions or general facts is usually acceptable, and hence the law proscribes bias and prejudgment only as to specific or adjudicative facts.

C. Whether bias or prejudgment will be prohibited also depends on whether it occurs in an "institutional" or personal contest.

1. No matter the type of issue involved, allegations of bias against an institutional decisionmaker will not be successful.

2. The law relies on the institutional setting to imbue the decisionmaker with a strong sense of integrity.

3. The law is more concerned about potential bias outside the institutional setting.

4. Still, bias as to policy and general fact is not prohibited, but bias as to specific fact is.

5. Proving personal bias usually requires a showing of either pecuniary interest in the outcome of the specific case or indications that criticism of the decisionmaker has biased the decision.

D. Courts have applied a weaker test for bias or prejudgment in a rulemaking contest than the test used for bias or prejudgment in the adjudicative contest.

II. VARIOUS EFFORTS HAVE BEEN MADE TO ASSURE ETHICS AND PRO​FESSIONAL

     RESPONSIBILITY IN GOVERNMENT.

A. Various legislation prohibits conflict of interest by government employ​ees.

1. General civil service legislation controls conflicts of interest.

2. The Ethics in Government Act seeks to prevent government employees from performing

     their official duties so as to enhance their opportunities for private

     employment and hence block the "revolving door" between government service and private employment.

B. Government lawyers must comply with the professional responsibility standards, some of which are specifically designed for them.

   1. The most difficult question is determining who is the real client: the govern​ment, the agency, the head of the agency, or the public.

   2. Government lawyers must represent their client with diligence and compe​tence and maintain the client's confidentiality.

  III. THE DOCTRINE OF SEPARATION OF FUNCTIONS PROSCRIBES ONLY THOSE

COMBINATIONS THAT CREATE BIAS.

A. The argument for separation of functions focuses on the separation of adjudicatory functions from other administrative functions either within the agency or into a separate agency.

B. Due process provides a very weak requirement of separation of prosecut​ing and

      adjudicating functions.

C. APA § 554(d) prohibits one who performed investigative and prosecuting functions in a  case from advising or participating in the decisionmaking as to that case or "a factually related case."

D. The doctrine of separation of functions does not apply to rulemaking. Neither judicial opinion nor the APA requires separation between the rulemaking staff and those who decide to issue the final rule.

IV. THE PROHIBITION AGAINST EX PARTE COMMUNICATIONS VARIES ACCORDING

 TO CONTEXT.

A. "Ex parte" communications are those made with the decisionmaker outside the presence of the other persons interested in the controversy.

B.  In addition to violating the doctrine of separation of functions, commu​nications in

     adjudication between the decisionmaker and staff members prosecuting the case or otherwise interested violate the prohibition against ex parte communication.

C. APA § 557(d), an amendment to the original APA contained in the "Sun​shine Act," prohibits ex parte communication relevant to the merits of the proceeding, other than status reports, between decisionmakers and "interested persons" outside the agency in formal adjudication.

     D. Courts agree that the doctrine should not be applied in rulemaking in the same way as it is applied in formal adjudications, but some courts find a stricter ex parte prohibition in rulemaking than others.

V. POLITICAL INFLUENCE IS PART OF THE ADMINISTRATIVE PROCESS, BUT SOME SUCH INFLUENCE IS PROHIBITED.

A. Administrative behavior theorists debate whether the bureaucracy should make expert judgments or be ruled by public opinion, but the reality is that bureaucracy does some of both. The law recognizes that administrative decisions cannot be totally objective and must be sensi​tive to public opinion and other political influences.

 B. The Supreme Court found unconstitutional the formal legislative control of "legislative vetoes," but Congress relies on other less formal methods to control agency action.

 1. Committee oversight and the appropriation process are very potent methods of  legislative review.

 2. The President or governors may also inject political considerations into agency decisions.

     C. Adjudication should not be strongly influenced by political consider​ations, even public opinion.

D. Rulemaking is a quasi-legislative function, and hence some political considerations seem appropriate.

JUDICIAL CONTROL OF THE ADMINISTRATIVE PROCESSES

I. THE JUDICIAL REVIEW DOCTRINES ALLOCATE AUTHORITY BETWEEN THE COURTS AND THE BUREAUCRACY.

A.  Judicial authority in the administrative process derives from the judicial duty to monitor the bureaucracy to assure it stays within its constitu​tional and statutory authority.

B. On the other hand, the administrative process incorporates several

     decisionmaking advantages, and the courts must not exercise their authority

      in such a way as to detract from these advantages.

II. ADMINISTRATIVE LAW COMMUNICATES THE LEVEL OF JUDICIAL AU​THORITY THROUGH WORD FORMULAS, KNOWN AS "STANDARDS OF REVIEW."

A. The standards of review are word formulas that set the range of critical attitude, "mood points," for judicial scrutiny over certain types of admin​istrative decisions. The flexible boundaries of the standards do not mean that they do not or should not affect judicial review.

B. The standards establish a continuum ranging from judicial substitution of judgment to total absence of judicial authority.

       1. The "de novo" standard tells the court that it may substitute its judgment for that of the agency.

   2. The "substantial evidence" standard instructs the court to uphold the admin​istrative  decision if it finds the decision "reasonable."

   3. The "arbitrary or capricious" standard tells the court to be more tolerant of the risk of error than when it is reviewing under the substantial evidence standard.

   4. The "abuse of discretion" standard conveys a similar tolerance for risk of error as the arbitrary or capricious standard, but it is complicated by the various ways the term "discretion" is used. In general, discretion connotes a sense of both authority and decisionmaking freedom, and so a court must avoid arrogating authority guaranteed the agency and interfering with intended decisionmaking freedom, including the freedom to be wrong.

  5. The "hard look" approach tells the court to assure that the agency took a hard look but not to take a hard look itself.

C. The four major points on the review continuum are de novo (agreement), substantial evidence (reasonableness), arbitrariness or abuse, and unreviewability.

  1. The most controversial distinction is between substantial evidence and arbi​trariness or abuse.

  2. The substantial evidence standard requires the court to reach the positive conclusion that the agency's decision is reasonable, whereas the arbitrariness standard requires the court to reach the negative conclusion that the agency's decision is not arbitrary.

  3. By upholding the agency under the former, the court expresses some sense of approval, whereas in upholding the agency under the latter, the court ex​presses no more than that it was not offended by the administrative decision.

D. The APA requires that a reviewing court must consider the "whole record," not merely that part of the record supporting the agency.

  1. The record from a formal proceeding is clearly designated, but the record from an informal proceeding may be amorphous.

  2. The Supreme Court has defined the informal record as the information the agency actually considered in reaching its decision, and that definition appears adequate and workable.

3. Nonetheless, except in rare circumstances, a court may not inquire into the mental processes of the administrative decisionmaker.

 III. THE NATURE OF THE PROCEEDING OR THE RECORD IS THE TRADITIONAL METHOD FOR DETERMINING THE APPROPRIATE LEVEL OF REVIEW.

A. In principle, the substantial evidence standard is traditionally applied to formal, trial-like proceedings and the arbitrariness or abuse standard to informal proceedings. However, there is no reason a heightened stan​dard, designated by the formal term "substantial evidence," cannot be applied to an informal record.

B.  Adjudicative decisions are likely to be reviewed under a more demanding standard than rulemaking decisions. Adjudication is more likely to be covered by the substantial evidence standard, while rulemaking is usu​ally covered by the arbitrariness or abuse standards.

IV. OFTEN, PARTICULARLY IN COMPLICATED CASES, THE LEVEL OF RE​VIEW WILL BE DETERMINED BY THE NATURE OF THE CONTROVERTED ISSUES.

A. Agencies are traditionally dominant over findings of fact, and the courts have a limited role regarding fact-finding.

1. Judicial review of facts is usually limited to either substantial evidence review or arbitrariness review.

2. "Constitutional facts," however, are subject to de novo review.

B. Traditionally, courts have been dominant over questions of law.

1. Nonetheless, courts afford "great deference" to an agency's interpretation of law, but the requirement of deference has not meant that courts would not have the ultimate authority over questions of law.

 2. A 1984 Supreme Court opinion may have severely limited judicial authority over questions of law. From interpretations of this case has developed the "Chevron two-step":

        a.
 If the statute is clear, then the court should do no more than apply the statute;

        b.  If the statute is not clear, the court should uphold the agency determination as to law  if the interpretation is plausible/reasonable under the statute.

Know Chevron doctrine – is it really the voice of the agency?

· if it is ambiguous

· if agency’s interpretation is reasonable

· look at language at provision

· look at entire statute

· look at policy behind statute

· look at other statutes that may help define

· look at legislative history

 3. Debate rages over how much Chevron restricts judicial authority over ques​tions of law.

C. Under the Constitution, courts are responsible for interpreting and applying the Constitution, and hence a reviewing court must conduct de novo review over an agency's determination of constitutional law.

D. The courts are dominant over questions of procedural law, but an agency's view of its own procedures is entitled to extreme deference.

E. Agencies are dominant over questions of policy assigned to them by Congress.

   1. Policymaking involves decisions that further societal or group goals.

   2. When policymaking is assigned to an agency, a court arrogates power if it delves too deeply into the agency's policy choice.

   3. Courts must be very careful in distinguishing questions of administrative policy from questions of law.

F. Review of "discretion" is limited, but the nature of the limits vary with the sense in which the term "discretion" is used.

   1. The term connotes a sense of authority and decisionmaking freedom, and review must be consistent with the authority and freedom intended by the grant of discretion.

   2. The exercise of discretion may generally be reviewed for "abuse," but some types of discretion are unreviewable.

V. AN ADMINISTRATIVE DECISION MAY BECOME UNREVIEWABLE BY ONE OF THREE MEANS.

A. Congress may clearly express its intention to preclude review over a particular type of administrative decision.

   1. APA § 701(a)(1) recognizes statutory review preclusion.

   2. Although some would require clear language in order to preclude review, the Supreme Court has looked at other evidence of congressional intent to preclude review.

B. Unreviewability may be implied by the complete authority and absolute decisionmaking freedom, "discretion," conferred on the agency.

   1. APA § 701(a)(2) recognizes this unreviewable sense of discretion.

   2. The source of this absolute discretion may be a grant of complete authority and freedom in a statute, or it may be tradition or common law.

3. The Supreme Court found that such "discretion" exists when there is "no law to apply."

C. Review is precluded by well-established law or tradition.

   1. Some types of agency decisions are traditionally assigned to the absolute and unreviewable discretion of the agency.

   2. The Federal ADA incorporates this unreviewability by the phrase "by law." The "law" creating this unreviewability may be based on the Constitution.

   3. In addition, there maybe a special type of discretion that is inherently unsuitable for review.

PROCESS OF JUDICIAL REVIEW

I. A LITIGANT MUST APPEAL TO A COURT WITH JURISDICTION TO HEAR THE APPEAL AND TO GRANT THE REMEDY SOUGHT, AND, IF APPLI​CABLE, THE LITIGANT MUST USE THE PROPER FORM OF PLEADING.

  A. An individual statute may confer jurisdiction, but, if not, there is usually a general  grant of jurisdiction available.

  1. In the federal system, some enabling acts establish jurisdiction for appealing a final agency decision in district courts, or courts of appeals, but where no such provision exists, a litigant may obtain jurisdiction for an appeal under the general "federal questions" jurisdiction of district courts. 28 U.S.C. § 1331.

  2. In the state systems, jurisdiction to appeal an agency decision maybe found in the agency's enabling act or in a general jurisdictional statute, which may be the state's APA.

  3. For some agencies there is a specialized court that hears only those cases reviewed from that administrative program.

B. If a specific grant of jurisdiction is provided by the statute and a party does not qualify to bring the case under that provision, the courts will usually refuse to allow that party to bring the case under a general grant of jurisdiction.

C. In state courts that use forms of pleading, the form of pleading to be used for an appeal may be established in the agency's enabling act, or it may be derived from traditional or common law forms of pleading, but if a statute specifies an exclusive form of pleading, an appeal that uses another form may be dismissed.

D. Judicial challenges to administration action are limited by both "sover​eign," or governmental, immunity and "official," or individual employee, immunity.

E. A number of remedies are available in litigation with an agency, includ​ing remand, injunction, declaratory judgment, a number of "common law" remedies, and damages.

  1. Remand. If a procedural defect is discovered upon review, a court will usually remand the action back to the agency.

  2. Injunctive and declaratory relief If a substantive defect is discovered upon review (e g., the agency was wrong about the law to be applied), a court can grant an injunctive or declaratory remedy.

  3. Common law remedies. Several common law remedies may be available to correct administrative conduct, including mandamus.

  4. Monetary remedies. Damage actions are available against the government and government officials for violations of constitutional rights, such as for procedural due process violations, but the government can be sued only if it has waived sovereign immunity.

II. THE COURTS WILL HEAR APPEALS ONLY FROM "FINAL" AGENCY DECI​SIONS, EXCEPT WHERE AN INTERLOCUTORY APPEAL WOULD BE USE​FUL AND THE APPEAL WILL NOT SIGNIFICANTLY INTERFERE WITH ONGOING AGENCY DECISIONMAKING.

A. APA § 704 states that a "preliminary, procedural, or intermediate agency action or ruling not directly reviewable is subject to review on the review of the final agency action."

B. Although § 704 appears not to require it, courts generally refuse to entertain interlocutory appeals, but exceptions are made when appellate guidance on an issue would be useful and appellate interference with the ongoing proceeding would not be significant.

III. THE COURTS WILL HEAR APPEALS FROM FINAL AGENCY DECISIONS ONLY IF THEY ARE "RIPE" FOR APPEAL.

A. "Finality" refers to the requirement that an agency's decisionmaking process has come to an end, while "ripeness" refers to the further steps that an agency must take before its action can be challenged in court.

B. A decision is final if the agency has completed its decisionmaking process and if the result of that process is one that will directly affect the parties. An agency action is not final if it is only the ruling of a subordinate or if it is tentative.

    C.  Whether a litigant is entitled to preenforcement review of a regulation depends on the "fitness" of the issues for review and the "hardship" on the litigant of withholding review.

IV. A COURT WILL NOT ENTERTAIN AN APPEAL OF AN ADMINISTRATIVE DECISION UNLESS THE PLAIN'TIIFF HAS EXHAUSTED ALL APPLICABLE ADMINISTRATIVE REMEDIES OR THE REASONS FOR THIS REQUIRE​MENT DO NOT APPLY.

A. "Exhaustion" refers to whether a litigant has made use of the procedures available within  an agency to obtain a favorable remedy.

  1.
If a court declines to hear an appeal because the litigant has not exhausted available administrative remedies, the matter is not ripe for review.

  2. If, however, a court will hear an appeal even though the litigant has not exhausted available remedies, the matter is ripe for review despite the fact that exhaustion did not occur.

 B. An appeal to a superior agency authority is a prerequisite to judicial review when the exhaustion of such a remedy is required by statute or agency rule.

    C. A court will normally decline to take jurisdiction of a case in which the plaintiff has failed to exhaust all applicable administrative remedies.

D. A court, however, may waive the requirement of exhaustion when the interests underlying the exhaustion doctrine do not outweigh the burden placed on the plaintiff if judicial review is denied
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