I. RULES
1. A rule is:
a) statement with general applicability AND
b) future effect
c) Requires notice and comment
2. Rulemaking power must come from act of Congress
3. Rules BIND the entire world 
4. Agency can choose to adjudicate or promulgate rules 
5. Agencies must follow their own rules
6. Retroactive rulemaking is highly disfavored—Congress must EXPRESSLY grant retroactive rulemaking authority
7. If it is unclear whether agency is making a “rule” or something else:

FIRST determine the intent of the agency:
( The agency’s own characterization and treatment of the statement infers that it is a binding rule


NEXT determine the impact of the statement:
a) imposes obligations 
b) impose expenses
8. Is the agency required to do a COST-BENEFIT ANALYSIS before making a rule?
YES, if Congress requires it in the statute
NO, if Congress has already done the cost-benefit analysis
( Statutory interpretation to determine whether agency is required to do a cost-benefit analysis
9. Once rules are published, everyone is on constructive notice of the rule (law)
Reliance on mis-statement/bad advice from the government is not sufficient to grant estoppel on the agency:
a) Sovereign immunity
b) Deal with the government at your own risk
II. RULEMAKING

1. Under § 553, informal rulemaking is notice and opportunity to comment. This is the MAXIMUM requirement under the APA.  Anything more is up to the agency.  
2. Court cannot impose more procedures on the agency’s rulemaking process
3. Agencies are free to fashion their own procedure to issue notice and comment rulemaking
4. The phrase “after hearing” is insufficient to trigger mandatory formal adjudication. The only language that will trigger formal rulemaking is “after hearing on the record” (very rare)
5. Recusal:

a) In ADJUDICATORY proceedings, court can order recusal of an agency officer IF he/she prejudges the facts in a particular case BEFORE adjudication
b) In RULEMAKING proceedings, court can ONLY order recusal IF there is “compelling proof” that the rulemaker cannot carry out his or her duties
6. Agency can create a RULE through adjudication SO LONG AS the rule applies to the parties of the adjudication, and the rule has general applicability with future effect
7. Congress cannot VETO a rule passed by an agency—Separation of powers
8. Agency has COMPLETE discretion to negotiate rulemaking with the industry—can adopt or reject at will
III. DUE PROCESS

1. What interests trigger due process (hearing)? Due process attaches to property interests. Modern property is largely statutory entitlements from government.
a) Hearing required if statute creates a legitimate expectation of benefits in a specific class of persons

b) If you apply for a benefit and it is granted, government cannot take it away w/o a hearing
c) No hearing is required for legislative actions—general proceedings involving policy decisions applied prospectively
d) No hearing is required where the agency is applying a standard mechanical or mathematical formula
2. To what kind of hearing are you entitled?
a) Due process is FLEXIBLE—Its main purpose is to ensure accuracy and fairness
b) To determine the type of hearing that will satisfy due process, BALANCE

· Private interests

· Public interests AND

· Accuracy of CURRENT procedures, value of ADDITIONAL procedures

3. Exceptions:
a) A mere unilateral expectation of a benefit is NOT a legitimate expectation sufficient to trigger due process
b) Where the agency has complete discretion to grant the benefits, that creates only a unilateral expectation. Statutory interpretation (Look for discretionary or mandatory language).

c) Where statute says “no entitlement,” statute can nonetheless create a legitimate expectation

· Court always has the power to decide whether due process is met (constitutional questions, not statutory)

· Constitution always trumps the statute

4. If you WAIVE your hearing, too bad—due process only requires OPPORTUNITY to be heard
5. Hearing must take place BEFORE final determination of the issue, even under de novo review in an appellate court
6. If a benefit is taken away without a hearing AND it was taken in response to an EMERGENCY, BALANCE

a) government interest (emergency) WITH

b) Private interest AND
c) Reasons for acting immediately and delaying the hearing (emergency)

IV. JUDICIAL REVIEW – AVAILABILITY

1. Is review precluded by statute?
a) If the statute prescribes judicial review, you MUST follow the statutory procedures
b) If the statute is SILENT, review is PRESUMED under the APA—rarely means preclusion of review
c) If the statute PRECLUDES judicial review (APA recognizes exceptions to judicial review):
§ 701(a)(1) 
Congress must use CLEAR AND CONVINCING language. Even if there is clear and convincing language, court may still review: 

· Constitutional questions 

· Illegality AND

· Ultra vires issues


§ 701(a)(2) 

If the statute grants the agency COMPLETE DISCRETION under a particular statute AND there is no standard for the court to apply, judicial review is precluded. BUT Court can still decide constitutional questions.

· If the agency REFUSES to act (prosecutorial discretion) judicial review is precluded 
2. STANDING: Judicial review is unavailable if the P lacks standing
a) Constitutional standing
1) Injury in fact
· concrete and imminent, not hypothetical

· P must be among the injured, not expressing a generalized grievance held by everyone
· P must have a stake in the outcome
2) Causation:  Injury is fairly traceable to the D before the court NOT some 3rd party who is not before the court
3) Redressibility: Relief sought by P is obtainable in court
b) Even if constitutional standing is met, P must have “prudential” standing:
P must arguably be within the “zone of interests” created by the statute that the P is claiming the right under
a. If P will be harmed by the normal operation of the statute, the P is within the “zone of interests”
b. If congress creates a “citizen suit” provision then P is probably within the “zone of interests”


Court recognizes economic injury


Court has recognized consumer and competitor standing

3. Where court and agency jurisdiction overlap, court may require P to go to the agency under the primary jurisdiction doctrine IF:
a) factual issues are complex AND

b) going to the agency will promote uniformity of regulatory decisions

4. EXHAUSTION OF REMEDIES: Judicial review is not available unless P exhausts all administrative remedies
a) If the statute REQUIRES exhaustion, P must exhaust—there is no exception
b) If the statute is SILENT, the court has discretion NOT to require exhaustion IF

a. P will be irreparably harmed by the agency’s action OR
b. Agency cannot grant an adequate remedy OR
c. Objectively verifiable bias towards the P on the part of the agency
c) PURPOSE OF EXHAUSTION REQ. 
a. Expertise of the agency

b. Agency autonomy AND

c. Promotes judicial efficiency by keeping agency cases out of the court

5. RIPENESS: Judicial review is not available unless the P’s claim is ripe

a) Regulations cannot be challenged until the P is affected by the regulation UNLESS

a.
Issues are fit for review:
i.
no more factual development is required

ii.
only legal questions remain

iii.
Agency action is final AND
iv. 
Party will suffer undue hardship if the court declines to review:
· possibility of criminal penalties

· Party must choose either to pay an EXTREME penalty OR

· if the party chooses to comply with the regulation, will suffer EXTREME costs
· Requirement to exhaust administrative remedies IS NOT undue hardship because it is a cost of business

b) Regulations that confer benefits

a.
Souter approach—benefit conferring regulations cannot be challenged UNTIL the party applies for the benefit and is denied

b.
O’Connor approach—benefit conferring regulation MAY be challenged before the party is denied IF

i.

party can make a firm prediction that they will CERTAINLY be denied the benefit

ii.
Look to prior applications and denials (ex—out of 1000 applications, the agency has denied 999)
V. JUDICIAL REVIEW – STANDARD OF REVIEW
1. QUESTIONS OF FACT: the standard of review is the “substantial evidence” test:
a) If a reasonable person could have decided the issue the same way based on the record as a whole, the agency decision stands:
a. Agency is only required to consider both sides of the argument

b. Court will not overturn UNLESS NO ONE would believe the argument the agency relied on to reach its conclusion

b) The substantial evidence test applies to agency action that is not on the record

c) The standard of review for questions of fact in REGULATIONS is the “arbitrary and capricious” test (which has the same meaning as the “substantial evidence” test)

2. QUESTIONS OF LAW: How much should court defer to agency’s interpretation?  Courts apply the Chevron test.
a) If the statute is UNAMBIGUOUS, the agency must follow the statutory language.  they receive no deference from the court.
b) If the statute is AMBIGUOUS, the agency interpretation MUST receive deference (even if the court disagrees with the interpreatation) AS LONG AS the interpretation is REASONABLE (use statutory interpretation to determine reasonableness)
3. WHAT DOES CHEVRON TEST APPLY TO?
a) Chevron applies to rulemaking
b) Chevron applies to settlement proceedings (factual issues are so complex that the court does not even want to hear the case)

c) Chevron does NOT apply to opinion letters
a.
Opinion letters get Skidmore deference (the interpretation is merely persuasive)
4. NOTE THAT Chevron can be MANIPULATED. Examples:

a) Court can defer if the interpretation is merely “plausible”
b) Court can look to other statutes to find the meaning of certain terms

