I. FEDERALISM

a. The national government and the government of each of the states co-exist.  The government of this nation is shared between two sets of sovereigns, one national and the other the state.  The powers of the federal government are limited and enumerated in the Constitution.
1) Power/Structural Identification – Separation of Powers – is a state involved?
2) Constitutional Text – Marbury v. Madison – Court has the power to declare acts of Congress unconstitutional.  They rejected the little power to claim the larger power of the ability to interpret the constitution.

3) Theoretical Perspective – Twin Pillars
i. Federalists-
1. Pro-property
2. Centralization
ii. Anti-Federalists

1. Anti-Capitalist

2. Decentralization
II. JUDICIAL POWER – ARTICLE III
1) Power/Structural Identification – Separation of Powers
2) Constitutional Text - Article III, §2 “The judicial power shall extend to all Cases, in Law and Equity, arising under the Constitution…to Controversies….”

3) Theoretical Perspective – Limits to “Cases and Controversies”

a. Federal and State Relations

i. The power to interpret the Constitution and decide whether an act is unconstitutional lies within the Supreme Court.  The states courts can interpret as well, however, they are still subject to the Federal courts.
b. Federal & State Relations

i. Michigan v. Long

1. The Supreme Court has the power to review state court opinions that involve Federal Constitutional questions unless the state court opinion rests on adequate and independent state law grounds.  This is because the Federal Court will accept the Constitution as the most reasonable explanation for deciding the way it did.
c. Strategies of Constitutional Interpretation
i. Textual
1. statutory strategies 
a. punctuation, interpretation, plain meaning
b. Origionalist

c. “Never forget, it is a Constitution that we are expounding.” (McCulloch)
d. interpret it with flexibility
ii. Structural

1. How is it trying to allocate power?
2. Where is provision placed?
iii. Natural law
1. fundamentally unjust
2. “all people, everyone agrees, God wanted”
iv. Reinforcement-representation
1. Judiciary has to reinforce representative democracy.
2. “Chaos, anarchy” if Court doesn’t step in. Must rule certain way or all hell will break loose. 
3. reinforcement or improvement of democratic processes
d. Political Control
i. Constitution grants EXPRESSED and IMPLIED powers

1. When Congress works, you must find the Chapter & Verse in the Constitution

a. Powers has are enumerated only derived directly from the text of the Constitution

b. Also has limited powers derived from the text of the Constitution
ii. Control of the Judiciary
1. Constitutional Amendment

a. Article V – if the political process does not like a decision of the Supreme Court, the people can propose a constitutional amendment

2. Appointment of Judges

a. Article II, §2, cl. 2

3. Impeachment

a. Article III, § 1 “good behavior” – Supreme Court judges can only serve for good behavior and can be impeached.

4. Informal – “political capital”

a. The courts cannot enforce their own decisions.  The decisions only fly if the Feds will enforce them.
5. Creation and Destruction of the Lower Federal Courts and the Number of Judges

a. Congress has the power to create and un-create the lower Federal Courts.  

b. Reagan increased the number of Federal Judges.

6. Jurisdiction
a. Congress can take away power by repealing, but “must be alternative means” of relief. However, it can’t remove all.
III. JUSTICIABILITY
1) Power/Structural Identification – Separation of powers

2) Constitutional Text - Article III, §2 “The judicial power shall extend to all Cases, in Law and Equity, arising under the Constitution…to Controversies….”

3) Theoretical Perspective – Limited to “Cases and Controversies”, these cases are not currently in controversy.

a. Advisory opinion
1) The court does not want to be committed to some opinion in the future

i. Baker v. Carr
ii. Federal Court jurisdiction is limited to “cases” and “controversies”

iii. Also an interest in having the judicial opinions being FINAL.

iv. Opinion on constitutionality of legislature or executive acts, issued outside context of particular case or controversy.

v. Article III courts will not advise another branch of government.

vi. Usually given by state supreme courts. 

b. Standing – there needs to be an imminence that the harm will happen to you again
2) What is your personal stake in this action?
i. Allen v. Wright
1. Parents of black children attacked a school tax exempt status.  Court found the IRS’s conduct too far attenuated.

ii. Lujan v. Defenders
1. Plaintiff challenged the Gov’t actions that would endanger a species abroad.  Court held plaintiff must show actual or requisite harm.
iii. City of Los Angeles v. Lyons
1. Man was placed in a “choke hold” which had been shown to kill.  Standing analysis must be done for each claim.
iv. Injury in Fact

1. Concrete & Particularize 

2. Actual & Imminent

3. Plaintiff must be injured in fact

4. Distinct

5. Real

6. Immediate

7. Cannot be abstract & must be particular

v. Causation

1. The government actor has to directly cause the injury

2. Did the defendants actions cause the injury?

3. Can’t be too far attenuated

vi. Redressability

1. The remedy that could be granted by the court.  Even if you win everything you are asking for, does that solve your problem?

2. Likely that the injury would be redressed by a favorable decision?

1) There may not be generalized grievances – plaintiff must allege more than a generalized interest in lawful government or an abstract harm suffered in common by all citizens; plaintiff’s status as a taxpayer or a citizen is not sufficient to confer standing unless the last exception applies or Congress has validly authorized citizen suits.
c. Mootness 
1) There is no longer a case at issue here.

i. Honig v. Doe
1. Handicapped young man who “outgrows” his ability to be part of the California school system

ii. A case raised a justiciable controversy at the time the claim was filed, but events occurring after the filing have deprived the litigant of an ongoing stake in the controversy.
1. HOWEVER, if the issue is “capable of repetition, yet evading review” – Ex: Roe v. Wade

2. Voluntary cessation by the defendant.  If the defendant voluntarily stops the conduct this WILL NOT make an issue moot, as they could always begin the behavior again.

3. Collateral Consequences – To determine if a plaintiff still has a claim, all collateral consequences of the conduct must be examined.  Ex: Not being able to get a job after getting out of jail.
d. Ripeness
1) There is no case yet.

i. Reno v. Catholic Social Services 
1. Immigration case where folks were “front desked”.  Court held A case will be regarded as not yet ripe if it has not yet become sufficiently concrete to be worth of adjudication. A persons claim to benefits ripen only once they take the affirmative steps to apply and be rejected.  OR, they take all of the affirmative steps they can before INS blocks their path.   

ii. The ban on the adjudication of unripe issues is closely related to that of advisory opinions.  They both reflect the idea that a as or controversy must be at stake.

e. Political Question

i. There is a political question because it is about something that another branch should be doing. The underlying idea is that or separation of powers.  Political question includes 6 factors:

1. textually demonstrable commitment of issue to a coordinate branch

2. Lack of justiciability discoverable AND manageable standards of resolving issue.

3. Impossibility of deciding issue without an initial policy determination re: non-judicial discretion
4. Impossibility of not expressing lack of respect for coordinate branch

5. Unusual need for unquestioning adherence to political decision already made (WAR) – NARROW doctrine to argue

6. Potentiality of embarrassment from multifarious pronouncements by government.
IV. STATE SOVEREIGNTY AS A LIMITATION OF FEDERAL JUDICIAL POWER: the 11th Amendment
1) Power/Structural Identification – Federalism
2) Constitutional Text – 11th Amendment The amendment provides: “The judicial power of the Unites States shall not be construed to extend to any suit in law or equity, commenced or prosecuted against one of the United States by Citizens of another State, or by Citizens or Subjects of a foreign state.”
3) Theoretical Perspective – The Queen is infallible.  You can only sue state actors because the queens minions are not infallible.  
a. Edelman v. Jordan
i. The Welfare Department is screwing up and is not doing it in a timely fashion and when it finally does, it is not giving people the proper benefits.  A suit may be brought against a state official.

b. Pennhurst State School and Hospital v. Halderman
i. State hospital is an agency of the state.  The 11th Amnendment does apply to bar injunctions prohibiting state officials from violating state (as opposed to federal) law.
c. Seminole Tribe of Florida v. Florida
i. Congress passed the Indian Gambling Act which states must negotiate in good faith w/ the tribes and that the tribe could sue in federal court if they thought the state was not negotiating in good faith. Court held 11th Amendment restricts Judicial power under Article III.  The 11th Amendment embodies concepts of state sovereignty and limits Article III jurisdiction to the courts and Congress cannot butt in. 
d. Alden v. Maine
i. Congress said that the Fair Labor Standards Act applies to states as employers, just like it does to private employers.  Held that states have full sovereign immunity from any private suit in the state’s own court seeking damages for the state’s violation of federal law.  Gives rise to a large zone where states are immune from Congressional attempts to give private citizens a remedy for violation of federal rights.
e. Federal Maritime Comm'n v. South Carolina Ports Authority

i. Boats want to dock, but the state won’t let them because of gambling regulations.  The Federal Government (Attorney General) can sue individual states.
1. This Amendment bars suits by citizens against his or her own state.
2. Generally, according to Seminole Tribe, Congress cannot overrule this broad rule.  However, the Federal government can sue an individual, and states can sue one another.
3. Also applies to suits at equity.  This means that a private citizen cannot have a state enjoined or ordered to do something.

4. “Cities do not stand in the shoes of the states”

5. Does NOT prevent suit against state officials in their individual capacity (Queen can do no wrong, but her minions can!)

6. Does NOT prevent an individual from suing in STATE court.  AND, Federal court can use it’s Appellate jurisdiction to see if the state court decision violates federal law.

ii. A STATE CAN WAIVE ITS 11TH AMENDMENT SOVEREIGN IMMUNITY

V. LEGISLATIVE POWERS: ARTICLE I – COMMERCE CLAUSE
1) Power/Structural Identification – Federalism

2) Constitutional Text - Article I, §8 of the Constitution gives Congress the power to “regulate Commerce with foreign Nations, and among the several States, and with the Indian Tribes.”

3) Theoretical Perspective – We want to speak with one voice.  Started with a literal interpretation of what was physical commerce, like goods passing through interstate lines, etc.  Also, the commerce clause was at one time used for a majority of control the Congress implemented on the states.
a. The court will uphold commerce based laws if the Court is convinced that the activity being regulated “substantially affects” interstate commerce.  Must focus on the thing specifically being regulated.  Is it the toad or development?
b. Gibbons v. Ogden 

i. Steamboat monopoly granted by NY Legislature.  Gibbon’s boats were licensed under Federal Statute.  Expanded definition to include ALL interstate commerce.

c. Schechter Poultry Case

i. Because the chickens came from out of state and were then slaughtered and sold exclusively to local dealers.  The Federal Act was unconstitutional as applied to Schecter because the chickens were not in the current of commerce.
d. Carter Coal

i. Case challenged the Bituminous Coal Conservation Act.  Here, the court made a distinction between “production” and “commerce”.  Production was deemed purely local activity.
e. Lopez

i. Gun free school case.  Limits were placed on Congress’s Commerce Clause powers.  Included no findings by Congress that gun regulation affected commerce, was no jurisdictional nexus (any guns, not just ones that had moved through interstate commerce).  The activity must “substantially affect” interstate commerce.  Possession of guns is not a commercial activity.  The government’s argument made for a slippery slope.

f. Morrison(Violence against women)
i. Concerned that the state’s judicial systems were not taking gender motivated violence seriously enough, the state enacted the Violence against women act.  Court held that the activity being regulated was ultimately not economically related.
g. ANALYSIS

i. Use of Channels of interstate Commerce? (Goods that flow through interstate commerce) OR
ii. Instrumentalities or person or things in interstate commerce (like railways, airlines, etc an enact safety standards)  OR
iii. SUBSTANTIALLY AFFECT interstate commerce
1. In order for the law to SUBSTANTIALLY AFFECT (balancing test) interstate commerce you first need:

a. Commercial focus as part of the economic regulatory scheme

i. Commercial even if “aggregated”

b. Jurisdictional nexus – Did Congress limit this to interstate commerce?
i. Is this relating straight to the commerce clause or not.

ii. Doesn’t have to have one, but it could help

iii. When it says “interstate” in the statute

iv. Must narrow the class

c. [Findings of fact] on interstate commerce

i. There were no findings of fact that this affected interstate commerce. (civil rights & Domestic violence case)

d. [Tenuous relationship]

i. Inference upon inference – long chain of command *BLAH* There is a long inference you have to make in making the link between commerce and what is being regulated.  If Congress can regulate this, than Congress can regulate everything.
VI. Other Article I Powers: War, Treaty, Taxing, Spending
1) Power/Structural Identification – Federalism
2) Constitutional Text - Article I, §8 of the Constitution gives Congress the power to “declare war, and to tax and spend for the national defense”.  Congress is also given the right “raise and support Armies” and provide and maintain a navy.
3) Theoretical Perspective – 
a. War & Treaty Power
1) Missouri v. Holland 

a. Congress passes a statute regarding the killing of migratory birds and Missouri gets mad, saying Congress violated rights under the 10th Amendment.  The court held the treaty power is valid and does not violate rights. Plus, migratory birds are a national issue.
i. Congress is given the power to declare war, and to tax and spend for the national defense.  The President is commander in chief, thus the president and congress split the war powers.
1. The major issue is economic regulations promulgated during wartime.

2. War power can still exist when a war is over to take “necessary and proper” steps to enforce enumerated powers.

ii. The treaty power is divided between the two branches of the federal government.   The president may make a treaty, but it must be ratified by two-thirds of the Senate.

1. The treaty power is, in effect, an enumerated legislative power.

b. Taxing Power
i. Article 1, §8: “The Congress shall have power to law and collect Taxes, Duties, Imposts and Excises….”
ii. Congress may tax activities or property that it might not be authorized to regulate directly under any of the enumerated regulatory powers.
1. Ex: A marriage tax

iii. The tax needs to be a tax and not a penalty

1. A tax produces substantial revenues

2. Tax needs to be rational and not a scheme

3. It is still a tax even if it is a regulation related to rates.

c. Spending Power
1) Butler v. U.S.  – The Court concluded the power to tax and spend existed as a power “separate and distinct” from the other powers enumerated in Article I, §8.  The Congress may not coercively purchase compliance and has NO power to regulate for the GENERAL WELFARE.
2) Steward Machine Co. v. Davis – The Court upheld a provisions which allowed employers to receive a credit against federal tax for any contribution to a state-enacted unemployment plan.

3) SOUTH DAKOTA v. DOLE**  - Highway funding act, which if states raise the drinking age to 21 they can get $$.  The Court held that if congress used their power to set the national drinking age to 21 it would be unconstitutional, however, use of the spending power indirectly Congress induces the states to pass their own laws.
i. Article 1, § 8, Clause 1: “to pay debts and provide for the common Defense and general Welfare of the United States”

ii. The government cannot purchase coercive compliance.

iii. Congress may use its conditional spending power to achieve a result indirectly, but depriving a state of money if they do NOT do something.
iv. Spending for the “General Welfare” is still required.

v. Congress cannot violate other constitutional provisions.

vi. ANALYSIS: (W/Possible state abrogation of 11th Amendment Immunity)

1. Funds must be spent in pursuance of the national welfare (Very broad), data may help.
2. Conditions by which they receive the money must be clear and unambiguous (basic contracts principles)

a. Make sure you say: “I would like to look at the conditions and make sure they are clear and perhaps apply contract principles”

3. The conditions on receipt of the funds need to have a relationship to the national interest (IF YOU WANT TO CHALLENGE STATUTE, SAY THERE MUST BE A TIGHT RELATIONSHIP BETWEEN NATIONAL WELFARE & CONDITIONS)
4. The conditions of the receipt of the money must be constitutional.  “External Limits”

a. Congress cannot say, “here is the money, we have this national interest (and we have met everything else) but the conditions are unconstitutional
VII. Congressional Power under the Civil Rights Amendments – 14th Amendment
1) Power/Structural Identification – Federalism
2) Constitutional Text - 14th Amendment, § 5 “Congress shall have the power to enforce by appropriate legislation, the provisions of this article.”

3) Theoretical Perspective – The broadening of Congress’ “remedial powers” occurred largely within the framework of voting-rights measures adopted during the 1960’s.  A lot of this was meant to combat the literacy tests enacted by the southern states.
a. City of Boerne v. Flores – The court held that Congress could not use its 14th Amendment powers to prevent local governments from unintentionally burdening individual’s religious freedom in certain ways.  This was to prevent Congress from effectively overruling a prior Supreme Court decision.
i. Rationality standard – Court has construed Congress’s power to enforce the 15th Amendment broadly.  “Any rational means” can be used to enforce.
1. Congress’s remedial powers under §2 of the 15th Amendment permits it to outlaw practices which the court would not on its own find violate §1 of that Amendment, so long as the practices are reasonably closely related to practices that would violate §1.
2. Congress has the constitutional power to ban practices that are discriminatory in their effect, not purpose.

3. The remedy must be in proportion to the harm that could be suffered.

b. ANALYSIS – FEDERALISM & SEPARATION OF POWERS
i. Is the intent of Congress totally clear?

ii. Is it a valid exercise of the 14th Amendment, §5? (Is there a congruence and proportionality between the means take and the injury to be remedied/prevented?  If the scrutiny is higher, the court has more power.
1. § 5 Analysis

a. The statute has to be Congruent & proportional between the means chosen & the injury to be prevented/remedied

a) Bourne dictates that they consider whether the statute is changing or altering/departing prior Supreme Court precedent.  The level of scrutiny set out by the Supreme Court is a reference.
b) Look to see if there are sufficient congressional findings that support that the states as states as states are the ones that have been violating the 14th Amendment.  If the states aren’t a problem, then we as the Federal Government have no need to remedy them.
c) This is determined by the means that are being used with comparison to the injury being prevented/remedied.
d) You look at the injury in terms of the US Supreme Court interpretation of that injury. (EQUAL PROTECTION DOCTRINE)

a. There has to be injury and the state has to be the thing that is being remedied. Not just states in general, but this particular state.
VIII. “Implied Limits” on Congressional Power 10th Amendment – Cities stand in the shoes of the states. DRAGOONING & COMMANDEERING
1) Power/Structural Identification – Federalism
2) Constitutional Text – 10th Amendment - The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States, or to the people.
3) Theoretical Perspective – Idea of independent state sovereignty
a. National League of Cities OVER RULED - The 10th Amendment has been held to bar the Federal Government from doing anything that would impair the states’ ability to perform “traditional functions” 

b. Garcia – involved the application of the hour wage provisions of the labor act, the Court held that the principle of federalism was to be protected, if at all, through the political and not the judicial process.  He court believed the states could take care of themselves. 
i. Garcia applies mainly to generally applicable federal lawmaking.  

ii. If the states choose to conduct certain activities themselves, Congress may regulate HOW they do so, without being deemed to have commandeered state processes. Ex: HOW a state sells drivers license information, regulating the state as a commercial actor.
c. New York v. U.S. – Radioactive Waste case – take title – Congress is free to use federal money to entice states to adopt federal regulating programs.  The take title provision was deemed unconstitutional.  The states were being forced to participate in and implement a federal regulatory scheme. NEW YORK DID NOT OVER RULE GARCIA. 
i. Congress may not simply force a state to enact a certain statute or to regulate in a certain manner - HELD:

ii. “Congress may not simply commandeer the legislative processes of the States by directly compelling them to enact and enforce a federal regulatory program” 
iii. The federal government may not compel a state to enact or enforce a particular law OR Compel state/local officials to perform federally specified administrative tasks.
d.  Printz v. U.S.

i. The Brady Handgun law, an unfunded mandate which required the states to pay for background checks.
e. 10th Amendment is for when Congress encroaches on what is traditionally the states power.
f. The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States, or to the people.
i. Rule of General Applicability If a regulation would be valid if applied equally to a private party, it would be also valid if applied to a state and according to Garcia it is not an encroachment of State power.
ii. COMMANDEERING /DRAGOONING- if the statute is directed solely to the states as states, it can’t be commandeering them or bulling them NY v. US.
XI. FEDERAL JUDICIAL PROTECTION OF (state) CAPITALISM – DORMANT COMMERCE CLAUSE
1) Power/Structural Identification – Federalism

2) Constitutional Text – Article I, §8, clause 3 – “To regulate commerce with foreign nations, and among the several states, and with the Indian Tribes.”
3) Theoretical Perspective – The Commerce clause is construed as both a grant of power to the federal government and as a limitation on the power of the states.
a. City of Philadelphia v. New Jersey – A New Jersey statute prohibited the importing of waste into the state.  Jersey didn’t want their local landfills to be used by neighboring cities and filling them up.  The statute was held to be a protectionist measure. Garbage is garbage no matter where it comes from
b. West Lynn Creamery v. Healy – Mass. Paid an annual subsidy to local dairy farmers which was funded by a special tax on the sale of milk.  Tax was on milk produced anywhere.  The tax essentially exempted local farmers from the special tax.  The tax and then the subsidiary together act like a tariff.
c. Reeves v. Stake - State was building a cement plant and the plant was derived from its OWN tax payer funds, and its funds were used in favor of out of state persons.  If the state uses its own money to create the market it can discriminate.
d. Exxon v. Md – Maryland passed a law prohibiting oil producers or refiners from operating retail gas stations in Maryland in response to them being the only ones who could get during the 1973 gas shortage.  Where a statute has a disproportionate outcome which is accidental and is not derived from the fact that the burdened folks are out of staters, the court will usually uphold the statute.
e. Washington Apple – North Carolina required all containers of apples shipped into or sold within the state to bear the U.S. grade or no grade at all.  Washington State had a superior grade of apples and had their own system of rating the apples which no longer gave them an economic advantage.  The statute unconstitutionally burdened interstate commerce and it discriminated against Washington growers because it raised the cost for the Washington growers and not the local North Carolina ones. 
f. Kassel v. Consolidated Freightways Corp – Iowa statute prohibiting 65-ft-long trucks.  The Supreme Court is quick to strike down any transportation regulation that seems to the court to be motivated by discriminatory or protectionist impulses.  
g. DORMANT COMMERCE CLAUSE
i. The court has construed the Commerce Clause both as a grant of power to the national government and as a limitation on the power of the states.
ii. Conflicting laws of the states are struck down under the Supremacy Clause

iii. Even if Congress has not legislated under the Commerce Clause, and it in turn remains dormant, state laws that burden or discriminate against interstate or foreign commerce may still be invalidated on the ground that they violate the Dormant Commerce Clause.

iv. We don’t want to set up economic barriers amongst the states.

h. A statute which is on its face neutral may nonetheless turns out to be burdensome to all or some of out of state business.
i. If this disproportionate impact is truly accidental, then the Court MAY uphold the statute.

1. Ex: Exxon case – if you produce gas, no stations in Maryland.  Because no gas made in Maryland, it just so happened that none of the gas stations who had producers or refiners were all out of state.  It has to SUBSTANTIALLY affect interstate commerce.  Accidental affect.
i. Three Types of State laws that COULD trigger a Dormant Commerce Clause Question

i. Laws whose purpose is to regulate interstate commerce, or whose effect is to control out-of-state transaction;
ii. Laws that discriminate against interstate commerce

iii. Laws that do not discriminate, but nonetheless burden interstate commerce.

j. ANALYSIS
i. Is there state/local action?

ii. What is its content/subject? 
1. Is the content subject to Congresses Commerce Clause powers?

2. Outline what it is regulating – recreation/tourism

iii. Has Congress Acted?

1. If No, you head to the Dormant Commerce Clause Analysis

iv. IF CHALLENGING:

1. Is the statute protectionist in its purpose, means or effect? 

a. It advantages people who are state/local residents

b. It is protectionist based on the origins of the goods

2. IF IT IS PROTECTIONIST, IT IS PER SE INVALID UNLESS:

a. Exceptions

i. Quarantine (Maine Bait Fish case)

ii. Inspection

iii. MARKET PARTICIPANT – is when the state is acting in a proprietary rather than a regulatory manner, like a private citizen could act in.  (Even less likely when involving natural resources)
1. Define the market- what is the market?

2. Is the state acting as a market participant? If Yes, no violation of Dormant Commerce Clause, but go to P&I Analysis, #6 

a. Define the market Ex: just leasing the real estate

i. Broadly

ii. Narrowly

b. Is downstream regulation going on?

i. Has the state gone outside of it’s define market?

ii. IF SO, UNCONSTITUTIONAL – BUT LOOK TO DO A P&I Clause if INDIVIDUAL PEOPLE ARE BEING AFFECTED.
v. IF DEFENDING:
1. Need a legitimate, non-economic local purpose (preserving small town character)

a. Pike Balancing Test

i. Governmental purpose weighed against the burdens/effects on Interstate Commerce (how it effects out of state folks).

ii. Is there a less burdensome means?

vi. Privileges & Immunities Analysis – Can be an alternate cause of action
1. Does the state act, municipal law that discriminated on the basis of residency? Because out of state/resident folks can’t vote!
2. Does the statute affect an interest that is fundamental to interstate harmony?  If so go to 3:
3. Balancing test between the government’s purpose and the means chosen to see if there is a substantial reason for treating the out of state people in a different ways.
vii. Taxation violates the Dormant Commerce Clause if:

1. The tax applies to an activity that lacks a substantial nexus to the taxing state

2. The tax is not fairly apportioned

3. The tax discriminated against interstate or foreign commerce; OR

4. The tax is not fairly related to services provided by the state.
· The Privileges and Immunities Clause of Article IV - IF YOU SEE A CLASSIFICATION THAT IS BASES ON STATE OR RESIDENCY, DO A PRIVILEGES AND IMMUNITIES ANALYSIS.  Only non-state residents can bring the action.
1) Power/Structural Identification – Federalism
2) Constitutional Text – Article IV, §2, cl. 1 – “The Citizens of each state shall be entitled to all Privileges and Immunities of Citizens in the several states.” NO CORPORATIONS
3) Theoretical Perspective – Was designed to ensure that a citizen of state A who ventures into state B has the same privileges which citizens of state B enjoy.  This is an attempt to fuse into one nation a collection of independent sovereign states. 
a. The clause prohibits states from engaging in certain types of discrimination against citizens of other states.
b. Purpose was to help fuse into one Nation a collection of independent, sovereign States.
viii. This applies not only to residency requirement based on state, but also to municipal residents.

ix. The clause is triggered if the discrimination affects an interest or right that is deemed to be “fundamental”

1. Discrimination can still be upheld if the state can show there is a “substantial reason” for treating out of state folks differently.

x. Does the challenged law affect a “fundamental” right, privilege, or immunity that falls within the purview of the Clause?

1. Recreational purposes are not fundamental
2. Typically, professions and livelihood, economic rights

xi. Must be discrimination

1. Can have a practical effect of discriminating on out of state folks – may have to prove the discrimination was intentional.  
xii. The Substantial Reason Test

1. The discrimination needs to be closely related to the state’s objective’s and there is no less discriminatory/restrictive mean of reaching the state’s goals. STRICT STANDARD OF REVIEW.

a. Must show that non-residents pose a special problem that warrants the discrimination.  Must prove the non-residents pose the unique evils attributed to them.
XIII. PRE-EMPTION – Based on the Supremacy Clause
1) Power/Structural Identification – Federalism

2) Constitutional Text – Supremacy Clause of Article VI provides that in case of a conflict, a state law must yield to federal law.
3) Theoretical Perspective – We can’t have conflicting state and national laws and we must speak with one voice.
a. Silkwood v. Kerr McGee – issue of which field was being pre-empted.  Here, the Feds argued they had pre-empted the entire field of nuclear regulation.  If they had already reserved it for themselves, then the states could not regulate in this field.
b. Crosby v. National Foreign Trade Council – Congress passes a statute imposing sanctions on Burma.  Massachusetts has a similar law that bars states from buying goods or services from Burma.  The court held that a common end does not neutralize a conflict and the inconsistencies (and ability for Congress to change its rules and not so much the state of Mass.) prevent the president from being able to speak with one voice.
c. American Insurance Association v. Garamendi – Insurance policies issued prior to WWII by European companies, covering individuals who died in the holocost had never been paid, so the US government pursued a way to get them paid and promised the German government that it would discourage lawsuits for the claims.  Meanwhile, California, passed a rule requiring that any America subsidiary of a German insurance company must produce the names of all of the policy holders.  This was held to be unconstitutional because the state act stood in the way of diplomatic objectives.
1. In the case of a direct, obvious, conflict between a federal and state statute, the state statute is simply invalid.  Federal law pre-empts state law.
b. Expressed Pre-Emption
1. We, the Congress, pre-empt all state laws that would be passed in this area.

2. Just because Congress did not put it in writing does not means the pre-emption is not expressed.

c. Implied Pre-Emption

1. Conflict

2. When it is impossible to comply with both the state and the Federal Regulations – state law becomes unconstitutional. 
3. Also occurs when the objectives of both of the statutes conflict.

d. Obstacle

1. The state law acts as an obstacle and frustrates the purpose of the federal law.

e. Field – Question of Congressional intent.

1. The Federal Act occupies the field and the scheme is pervasive.

2. The intent by Congress must either be “unmistakable” or where “the nature of the regulated subject matter permits no other conclusion.”

3. If the regulatory scheme is broad, ad covers most of the subject area, the court is more likely to find for Federal pre-emption.

f. ANALYSIS – We want to speak with one voice
1. What is the state action at issue?

2. What is the Federal action at issue?

a. What did Congress intend?

3. Possible types of pre-emptions?

a. Expressed

4. Implied

5. Conflict

a. Could they comply with both?

b. Which scheme obstructs the other?

c. To what extent the state law interferes, if at all.

6. Obstacle

7. Field
b. You balance the STATE interest against the FOREIGN interests when working with treaties when the Feds are dealing with foreign governments.
XIV. Distribution /Separation of National Powers
1) Power/Structural Identification – Federalism

2) Constitutional Text – Article II, §2
3) Theoretical Perspective –

i. Article I
1. Congress
2. “make”
ii. Article II

1. Executive

2. “execute”

iii. Article III

1. Judiciary

2. “interpret”

· Executive Authority
b. Youngstown Sheet & Tube Company v. Sawyer – During the Korean War, President Truman tried to avert a strike in the nations steel mills by issuing an executive order directing his Secretary of Commerce to seize the mills.  He never asked for Congress’s approval.  The court held that the president may not make laws, he can only carry them out.  Jackson’s concurrence held that the President has:

i. Maximum authority: When acts pursuant to express or implied authority of Congress (has all constitutional powers PLUS Congressional delegation)

ii. Questionable authority: When acts in absence of Congressional authority (has only constitutional powers)

iii. Lowest Ebb of Authority:  When acts incompatibly  with Congressional power (Constitutional power must be conclusive & persuasive)  The president is probably not going to be acting constitutionally
c. Dames & Moore v. Regan – As part of a settlement during a hostage situation, Carter took actions affecting the claims of American creditors against Iran.  His suspension of all contractual claims against Iran in American courts to later be arbitrated by an international tribunal was problematic.  The court held that Congress had implicitly authorized the practice by a long history of acquiescing similar presidential conduct.

d. U.S. v. Nixon – EXECUTIVE PRIVILEGE - During Watergate the president refused to produce tapes, although he produced some transcripts of the tapes.  He used executive privilege was his defense.  The court that in this case, executive privilege did not apply.  It was held that there is a privilege for “confidentially of Presidential communications in the exercise of Article II powers…”  Privilege is not an absolute power. 
e. Clinton v. Jones – IMMUNITY - Private damages suit against Clinton by Paula Jones for things that occurred while he was governor of Arkansas.  Clinton argued that he should have temporary immunity while he is in office, since it would distract him from his presidential duties.   The court rejected this claim and said that the rational for the immunity came from the idea that the president should be able to perform his duties without fear of personal liability.

f. U.S. v. Curtiss-Wright Export Co. – A joint resolution banned the sale of arms to countries engaged in a particular conflict.  Curtis-Wright was charged with conspiring to sell arms to Bolivia.   The statute was challenged as being an unconstitutionally broad delegation of the presidential powers.  The statute was upheld, and there was harmony between the presidential intent and Congress.  However, if the president had acted contrary to what Congress wanted or had not asked them at all, things may have been different and the president may not have had so much power.
i. Most of the President’s power is IMPLIED, Article II, §1

ii. The President may not make laws, he may only carry them out.

1. The President needs the consent of Congress.
a. President can look and see if there are any laws he needs to be executing.

i. He can veto, but that’s about it.

iii. The next place to look is the Constitution

1. § 1 – Vest executive power

2. §2 – “Take care” clause

3. §3 – Commander in Chief Clause

g. Executive Privilege

i. No textual support in the Constitution
ii. Structural Argument that it inheres in separation of powers
h. Legislative Authority
i. INS v. Chadha – Congress has the power to regulate immigration and in this case, Congress reserved the right to veto a decision of the INS.  The veto provision was struck down as a violation of constitutional requirements.  1st, the bill violated the Presentment clause, which requires every bill to be signed by the president so he has the opportunity to veto it and the 2nd, the veto provision, since it could only be exercise by one house, violated the bicameral requirement of Article I, §§1 and 7 by which both houses must pass a bill in order for it to become a law.

ii. Bowsher v. Synar – Automatic reductions provision statute that required the Comptroller General from carrying a deficit.  The court held that Congress may not reserve for itself the power to remove an executive officer.   The court held that the Congress could not grant “executive” powers since they only had legislative powers.
iii. Morrison v. Olson – Statute required the Attorney General to investigate any allegations of wrongdoings against high level members of the Executive Branch, and to apply to a special federal court for a “special prosecutor” if he found there to be reasonable grounds upon which an investigation would be warranted.  Once the “Special prosecutor” was appointed, they could only be removed by the Attorney General.  The Court held that Congress may limit the President’s right to remove even a purely executive officer, so long a the removal restrictions are not of “such a nature that they impede the President’s ability to perform his constitutional duties”.
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