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MISTAKE





A belief that is not in accordance with the facts





Mutual Mistake


If both parties have the same mistaken belief








Unilateral Mistake


If only one party has the mistaken belief





Mistake of fact?  Which/What fact did I make a mistake of fact?











MUTUAL


Three Requirements for Avoidance


1)   Is the mistake a basic assumption of the contracts?


Is the mistake must be material (ex: price/worth)


Did the seller assume the risk?  §154








UNILATERAL


More Difficult to Avoid Enforcement


Restatement § 153 When Mistake of One Party Makes a Contract Voidable SAME AS MUTUAL


Is the mistake a basic assumption of the contracts?


Is the mistake must be material?


Did the seller assume the risk? §154


AND


Would enforcement be unconscionable?  (there is a difference between unconscionable and material)


Consider:


Loss to party making the mistake – materiality


Prejudice to the other which may have caused them to rely on the contract (has the other party changed their position on reliance on the bid?)  How much is the other party going to profit from this mistake. 


A contractor will succeed in showing unconscionability only if he shows that not only will he be severely harmed, if forced to perform, but that the other party has NOT relied on the bid


OR


Show that the other part knew or should have reason to know of mistake








When a Mistake of Both parties Makes a Contract Voidable





ASSUMPTION OF RISK: 


Answer yes to following Q’s


Affirmatively/ Knowingly assuming the risk – is it expressly stated in the contract or is it implied in the contract?  If it is trade usage it is considered an implied term of the contract.  The court can choose to not enforce a clause if the clause is against public policy.


Conscious Ignorance – party knows they have the limited knowledge and go though with the contract anyway.  The court will look at who is best able to control or avoid the risk.


Allocated by the court











