FALL SEMESTER 2003
LIBERTY, EQUALITY & DUE PROCESS
FINAL EXAMINATION
General Instructions:
1.This is an exam.  Only the exam, official CUNY scrap paper, official CUNY exam booklets and writing instruments are allowed on the tables.  
 No PHONES or FOOD on the table.
2.Breaks require a sign in and sign out, are limited to the immediate area outside the auditorium, and only one student may leave the room at a time.   No breaks are allowed during the final part of the exam. Please raise your hand if you would like to leave during the exam.
3.The exam begins at 9.30 a.m. and ends promptly at 1.00 p.m.
4.Use only blue or black ink.  Exams written in other ink colors or pencil will not be graded.  Write legibly.  In your discretion, you may skip lines or write only on one side of the paper.
5.      Put your correct examination number on every bluebook and on the last page of this exam.  Number your bluebooks in a manner which includes the total number of bluebooks used (e.g., Book 1 of 2; Book 2 of 2).
6.When you are finished, sign out and turn in this exam, any scrap paper, and your completed exam booklets.  Respect fellow students by departing quietly and remaining quiet in the hall while the exam is still in progress.
7.Have fun!    
 

to:LEDP students, Fall 2003
fr:Professor Ruthann Robson
dt:December 12, 2003
re:Final Exam
I received this email from a former student this morning who needs some advice about LEDP issues.  I'm hopeful that you will be able to provide me with a cogent essay including doctrine, analysis, and theoretical perspectives raised in the email.  I plan to meet with this former student over the break, but I'll need your analysis within the next few hours.  Thanks.  And have a good break.
Hey Professor!
Hope you are doing great and your new students are just as fun as my class was.  Guess what?  I have just been appointed the Executive Director of a new legal services program for Lake Country County, a small county in upstate New York that you've probably never even heard of!  Our new program, LS-LCC, has been chartered by Congress and is being funded through the IOLTA program of New York and through the Legal Services program of the United States.  I'm assuming that this means that LS-LCC  will be subject to constitutional constraints, but you'll let me know if I'm wrong on this!   
And I hope you have time to advise me on any constitutional concerns you have about my plans.  I know there have been a bunch of new cases since I graduated - - - and my knowledge of LEDP even as it was when I was in your class may have gotten a little rusty! 
Anyway, I am getting ready to hire the new attorney staff.  We've been funded for 10 attorneys - - - isn't that great?  And yes, you should recommend any CUNY graduates to me, though I have to admit I am going to give preference to attorneys who have deep roots in the upstate rural community, particularly those who have lived in Lake Country County at least five years.  Although, if someone can convince me that she or he is tired of life in the big city and is ready to get deeply rooted up here in Lake Country, I'll certainly be willing to consider him or her.
I also think that diversity among the attorney staff is very important.  It's not just that I think it will make the staff work well with each other, but I also think it is important for clients who come to our office (especially since it is new) to have confidence in us and be able to trust us.  I have therefore developed a diversity plan based upon the demographic distributions of our client base.  For example, if the population of people living in poverty in Lake Country County and eligible for LS-LCC services is 10% African American, then 10% of the attorneys should be African-American.  Based on my calculations, the attorney staff I would be looking to hire should be within these parameters.
1-2African Americans
2-3 Native Americans
1-2 Asian American
2-3 Hispanic/Latino/a 
4 White
As you can see, this does not add up to 10 attorneys exactly.  Since I can't hire a half-of-an-attorney, when the population is 15% this causes a problem!  But I also think there needs to be at least one attorney and that there should be a critical mass so that no one feels like a "token."
I'm also worried about the hiring for our special Violence Against Women project, which serves clients who have experienced domestic violence.  If my past experience is any indication, this client base will be exclusively female, though of course we would not turn away a male.  And because of this female client base, I think it is important to have a female attorney in charge.  I think women who have experienced violence, usually by men, will be more likely to trust a woman.  And I also think that a woman attorney will be more sympathetic and client-centered about these problems, since she may have experienced them herself - - - or at the very least has had men whistle at her on the street!
The problem is that the person in the community who is best qualified is a man.  He currently runs the women's shelter, though I think I can obtain some data or some anecdotes that women are now less likely to use the shelter since he has become its director.  Or, I guess I should say since "he" has become "he."   Mr. Lee Smythe was previously Ms. Lee Smythe, but has had a sex-change.   Anyway, he looks like a man and I think many female clients would be discouraged from seeking our services or would be less likely to trust him because of his maleness.   Or maybe just the whole "sexuality" thing is a problem.
I do want to keep sex out of the office as much as possible.  As you might recall, I had that situation several years ago with an attorney who was having sex with clients as a condition for representing them.  Thanks for your help with that - - - but it was very traumatic for me as a new managing attorney to find that out.  Not to mention for our clients!  So, I want to prevent that situation from happening at LS-LCC.  I am therefore proposing a rule of employment (to be inserted in each attorney's contract) to state:
It shall be a violation of LS-LCC policy for any attorney to have any sexual relations whatsoever with any client who is presently being represented by our office or who has been represented by our office within the last year.   
An attorney's violation of this policy is grounds for immediate dismissal.  
Of course, I'll figure out something for pre-exisiting relationships.   But I just don't think our attorneys should be dating our clients - - - or pressuring them in any way.
Anyway, I hope you can offer me some help with this over the holidays.  Talk to you soon?
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LEDP FINAL F/03
EXCELLENT ANSWER
to: Professor Robson

fr:  student XXXX

dt: 12.12.03

re: LEDP problems

The alum certainly presents some interesting problems as the new Executive Director of Lake County Legal Services. 

The first issue presented is whether the legal services program run by your former student is a state actor. Provisions of the Constitution generally apply only to actions taken by the state rather than by private individuals. This is because the goal of the framers is to protect individuals from government action rather than from each other.  The exception is the 13th Amendment's prohibition on slavery, but the 14th Amendment's guarantees apply only to political and civil rights and not "social rights" as the Court stated in The Civil Rights Cases.

In some situations, however, courts will find that an otherwise private entity or person is a state actor for the purposes of a Constitutional claim.  The current doctrine relevant to determining whether there is a state action is the Edmonson/Lugar test derived from a case in which the Supreme Court of the U.S. held that a private defense attorney's use of peremptory challenges to exclude African-Americans from a jury constituted state action.  The test first asks whether the claimed constitutional deprivation stems from the exercise of a right or privilege that has its source in state authority.  Here, the claimed Constitutional deprivations that might arise would be decisions about hiring made by the Executive Director of the legal services program.  Assuming the legal services program is a private, non-profit (if it is a government body, then there is clearly state action), the court may find that the Executive Director's right to make hiring decisions does not have its source in state authority in the same way that, for example, a private attorney's right to exercise preemptory challenges derives from a statute that provided for them.  But the Charter from Congress will be important here and we should take a look at that.  If it establishes Lake County legal services, then it seems likely it also provides that attorneys be hired to staff the legal services.   

If this first element is not satisfied, there is no state action.  However, if the court finds this element is met, it will go on to ask whether the private entity may in all fairness be described as a state actor.  Factors considered in making this determination are the extent to which the private entity relies on government assistance and benefits; whether the private entity performs a traditional government function; and whether the claimed constitutional deprivation is uniquely aggravated by the incidents of government authority.  In this case, I do not think providing legal services for the poor is a traditional governmental function, although this might depend upon what is meant by "traditional."  I think legal services for the poor has been around for a number of years, especially in the criminal context, so there might be an argument here.  However, the legal services program does rely heavily n government assistance and benefits (the IOLTA funding and the legal services program funding), definitely satisfying one of the factors.  This reliance would be much more serious than the reliance in the "parking lot case."  Regarding the last factor,  court is unlikely to find that any constitutional deprivation arising from the Executive Director's hiring decisions is uniquely aggravated by the incidents of government authority, in the way that for example the exclusion of African Americans from a jury was uniquely aggravated by the fact that it occurred within the courtroom where people expect justice and fairness, and therefore undermined the legitimacy of the justice system.  However, the LS-LCC's total reliance on government funding in and of itself would probably satisfy the requirement that it be fairly characterizable as a government actor.  

Assuming the program is a government actor, we need not worry whether LS-LCC is a federal actor (because of the Charter and federal funding) or a state actor (because of the IOLTA funding) - - - it is subject to the Constitution, including the provisions of the14th Amendment. The Equal Protection clause of the 14th Amendment to the U. S. Constitution states that "no state shall . . . deny to any person within its jurisdiction the equal protection of the laws."  The 14th Amendment by its language applies only to the states, but in Bolling v. Sharpe the U.S. Supreme Court found that the equal protection guarantee of the 14th Amendment was "reverse incorporated" into the due process clause of the 5th Amendment and therefore also applied to actions taken by the federal government.  Both the 14th and 5th Amendments have due process clauses which provide that no person shall be deprived of life, liberty, or property without due process of law.  The 14th Amendment also has a privileges and immunities clause which might also be at issue.
The major issues raised by your former student's hiring plans arise under the Equal Protection Clause.  The hiring policy, meant to ensure a diverse staff of attorneys at the LS-LCC,  makes a racial classification by stating that a certain number of attorneys shall be members of a particular racial or ethnic group. Policies that make racial classifications receive strict judicial scrutiny, which means that the means chosen must be narrowly tailored to serve a compelling government interest.  After Adarand, Justice O'Connor's principle of "consistency" governs judicial review of racial classifications.  She reasons that the Court could not necessarily distinguish between "benign" racial classifications (those meant to protect or help racial minorities) and "invidious" racial classifications (those meant to harm them).  (Before Adarand there might have been less scrutiny given to LS-LCC if it were determined to be a federal actor rather than a state actor, but Adarand departed from this doctrine also). Therefore, strict scrutiny applies to affirmative action programs such as the one proposed by your former student just as it would apply to a statute prohibiting interracial marriage or mandating racially segregated schools.  Justice Stevens criticized O'Connor's "consistency" principle by arguing that it made it more difficult for the government to protect those minorities considered most in need of protection (and whom the 14th Amendment, at least in the case of African-Americans, was meant to protect) than it is for the government to enact programs or policies protecting those deemed less in need of protection.  (For example, women, because gender classifications of any kind only receive intermediate, rather than strict, scrutiny.)
The most recent case regarding affirmative action is Grutter v. Bollinger, in which the Court upheld the University of Michigan law school's affirmative action admission's policy.  The Court found that diversity in higher education is a compelling government interest.  In order to defend the policy against a constitutional challenge, your former student would argue that diversity in the staff of programs providing legal services for the poor is as compelling a government interest as diversity in higher education, because the ability of clients to relate to and feel comfortable with their attorney is vital to them receiving proper legal representation. However, it should be noted that Justice O'Connor, in her decision in Grutter, went on at length about how important diversity is at elite law schools from which people graduate and become the leaders of this country.  The Court might be less likely to see diversity as a compelling government interest where it relates to attorneys providing legal services for the poor.  On the other hand, the Court in Grutter did rely on a brief filed by the military stating how important diversity was in the military - - - so maybe LS-LCC could argue effectively from that.
Assuming diversity in legal services attorneys is a compelling governmental interest, the next question for the Executive Director of LS-LCC is whether the means chosen is narrowly tailored to serve the interest of diversity on his/her staff.  In Grutter, the Court made several new statements about the meaning of "narrowly tailored."  In addition to asking whether the policy was under- or over-inclusive, the Court asked whether it placed an undue burden on individuals from the "disfavored group" and found that it did not, because the school admitted some white students with lower scores than non-admitted minority students.  The Court required that a program give individual consideration to each applicant, rather than using a "mechanical" preference such as the one used by University of Michigan (undergraduates), which gave a set amount of points and was held to be unconstitutional.  Here, in order to meet Grutter's standard, your former student would need to show that s/he considered numerous aspects of diversity in making her hiring decisions.  This may be a problem for him/her because the numbers noted (1-2 African-Americans, 2-3 Native Americans, etc.) look like a "quota," and the Court in Grutter looked favorably on the University of Michigan Law School's program because it did not require or ensure that a certain number of minority students be enrolled each year.   Years before, the Court had found a quota set-aside of a certain number of seats in a medical school unconstitutional in Bakke.
The Court in Grutter also looked favorably upon the Michigan Law School policy because "critical mass" was not defined in terms of strict numbers (although the dissent disagreed with this) the way the LS-LCC policy does.  Finally, the Court in Grutter also broadened "narrowly tailored" to mean only that the law school had made a good faith effort to consider all racially neutral alternatives had rejected them because they would not adequately serve the goal of diversity at the law school.  However, it is unclear whether this broader meaning of "narrowly tailored," which does not require the exhaustion of all race-neutral alternatives, would apply outside the context of higher education, particularly since the Court seemed willing to give great deference to institutions of higher learning specially, and might not extend that deference to a hiring policy at a legal services program.  If your former student can show that race is not necessarily the determining factor in hiring, that other aspects of diversity are considered, and that his/her "critical mass" is not a specific numeric requirement of any kind, a court would likely find the policy to be narrowly tailored.  However, this seems unlikely, given his/her statement that she would determine the number of African-American attorneys, for example, based on the African-American population of LCC.  This is probably an unconstitutional "quota" and the policy will not be upheld because it is not narrowly tailored.
The second question your former student is concerned about is whether the Violence Against Women project would violate the Equal Protection Clause of the 14th Amendment by preferring women and by refusing to hire Mr. Smythe, a male attorney, to head the project.  This policy makes a gender classification which would be subject to an intermediate level of scrutiny, requiring that the means chosen be substantially related to an important government interest.  In U.S. v. Virginia, the Court held unconstitutional Virginia Military Institute's male-only policy, requiring that the state provide an "exceedingly persuasive justification" for the policy and finding that it did not do so, in part because the justification was not genuine, and was post-hoc (the state claimed that the policy was intended to provide diversity of education methods in Virginia, while Justice Ginsburg nonted that at the time VMI was founded the justification for the policy was that women should not receive higher education).  In addition, the Court required that a gender classification not be based on over-broad generalizations about the characteristics of men and women.  The "VMI gloss" on the meaning of "substantially related" is now the standard for gender classifications, heightening this standard above intermediate.  One criticism of VMI is precisely this - - - especially because Ginsberg as a lawyer argued Fronterio in which a plurality of the court held that gender deserved strict scrutiny, although this was changed to intermediate scrutiny a few years later.  Now, as a Justice, Ginsberg could revive Fronterio.  
Nevertheless, your former student must first consider, then, whether his/her hiring policy for the VAW project serves an important government interest.  This is a lesser standard than "compelling" (only war/national security and diversity in higher education has been found to be compelling).  Your former student will argue that the policy serves the important government interest of providing effective legal services for domestic violence survivors, and this is likely to be found an important government interest.  
However, a court is likely to find that the hiring policy is not substantially related to that important interest.  While it seems clear that the justification provided is genuine and not post-hoc (no hiring has yet occurred) a court will likely find that it is based on over-broad generalizations about men and women.  In the VMI case, Justice Ginsburg noted that although most women might not wish to take part in VMI's program, the state offered no evidence that most men would either, and that there were women who did wish to take part in the "adversative" program at VMI.  VMI's argument about how men and women thrive in different environments was therefore not a valid one.  Quite similarly, your former student reasons that "women who have experienced violence, usually by men, will be more likely to trust a woman," and that a female attorney will be more "sympathetic and client-centered about these problems."  Particularly since some women will have experienced violence at the hands of female partners, and since many men have also experienced male violence and could be "sympathetic," a court will likely find this policy unconstitutional because it is based on over-broad generalizations about the way ALL men and women are, and therefore not substantially related to the important government interest of providing effective legal services to domestic violence survivors.  This rejection of overbroad generalizations marks the doctrine as inflected by a liberal feminist perspective that demands formal equality between men and women.  On the other hand, your former student's policy sounds similar to one that would be developed by a cultural feminist, arguing that there are real differences between men and women based on social conditioning and perhaps biology.
Your former student's final equal protection concern is with regard to his/her refusal to hire Mr. Smythe because he is a man who is transgendered.  This might makea classification based on sexual orientation or a court might consider "transgender" into the broad category of "gay lesbian bisexual and transgender" in which case  it would apply rational basis scrutiny.  This is a relatively deferential standard that requires only that the means chosen be rationally related to a legitimate government interest.  Under Romer v. Evans, a classification on the basis of sexual orientation receives what is sometimes called "rational basis with bite," under which bias or animus is never a legitimate government interest, and the Court will be somewhat less deferential to the decision-maker in terms of accepting what the decision-maker claims is the interest served by the policy or practice in question.  Here, Mr. Smythe would argue that your former student's refusal to hire him is actually based on bias/animus and that, under Cleburne, the state may not give effect to private biases - - - here the biases of female clients who would not want to deal with a transgendered man would be compared to the biases of the neighbors and schoolchildren in Cleburne who did not want to associate with the mentally disabled.  If the court agrees, then your former student's refusal to hire him will be found unconstitutional.  Your former student, on the other hand, would argue that the refusal to hire him was rationally related to a legitimate government interest in ensuring that women clients will not be deterred from seeking services.  The court will, under rational basis with bite, expect your former student to provide evidence that this is the case; the data s/he says s/he may be able to obtain might serve this purpose.   However, statistics are no guarantee- - - in Craig v. Boren, the Court stated that statistics are irrelevant because there is a normative philosophy that underlies the equal protection clause..
OPTIONAL: Your former student should be aware that Mr. Smythe has a strong argument that transgendered persons should be considered a "suspect class" under the Carolene Products, Footnote 4 standard.  This standard asks whether a class of persons is a discrete and insular minority, not subject to a history of prejudice and discrimination, and lacking access to the political process.  In determining "discrete-ness" the court asks whether the group has defining characteristics, generally visible ones - one could argue that this is true, that transgendered people are visible as transgendered, although obviously this is problematic.  In determining whether a class is "insular" the court looks at whether they have been separated from mainstream society, shut out or segregated-this may or may not apply to transgendered people.  The court also looks at whether the trait shared by the class is "immutable."  While on could argue that transgender persons are making a choice, and that being transgendered is something you are born with (like race or sex), there is likely strong social science data showing that being transgender is an inherent characteristic rather than a "choice."  They are, however, a statistical minority, and certainly have been subject to a long history of legal and political discrimination in employment, housing, education etc. (not to mention violence).  Finally, although transgendered people may vote and take part in the political process, one can argue that they are marginalized and threatened to such an extent in our society that it is difficult for them to organize effectively to make change happen.  If a court finds transgendered people to be a suspect class, the classification w ill receive heightened scrutiny, either intermediate or strict.  Mr. Smythe would likely argue for intermediate scrutiny, relating the classification to a gender classification (which in one sense it really is).  However, the current Supreme Court is extremely unlikely to find transgendered people to be a suspect class (particularly since gays and lesbians remain a non-suspect class).
The next issue presented is a substantive due process issue.  The due process clauses of the 5th and 14th Amendments state that no person shall be deprived of life, liberty or property without due process of law. The issue then is whether your former student's policy that staff attorneys may not have sex with clients or former clients violates their substantive due process rights.  Someone challenging this policy would most likely argue that the policy violates the fundamental right to sex between consenting adults which might be encompassed by the broad guarantee of personal/ bodily autonomy provided under the Due Process Clause.  If a right is found to be fundamental, any restriction on that right will receive strict scrutiny, requiring a compelling governmental interest and that the means chosen are narrowly tailored to achieving that interest.   If the right is not fundamental, a restriction will receive only rational basis scrutiny, requiring only a legitimate purpose and that the means chosen be rationally related to that interest.
  The recent Lawrence v. Texas decision, confusingly, appeared to find a fundamental right, but then applied only rational basis scrutiny, but "struck down" a law criminalizing homosexual sodomy nonetheless.  This is important in this case because if the court finds the policy restricts a fundamental right to consensual sex, and applies strict scrutiny, the policy will most likely be struck down.  However if the court applies rational basis scrutiny, the policy might well be upheld, since it is not a criminal law and does not stigmatize people in the way that Texas' anti-sodomy law did.  Instead the court might find the policy is rationally related to a legitimate government interest in ensuring there is no abuse of power by attorneys and protecting the attorney-client relationship.  Your former student would want to argue here that this is similar to the legitimate sate interest found in Glucksberg  which included protecting the doctor-patient relationship.
Your former student would argue that the right at stake is not a broad right to consensual sex between adults but a more narrow right for professionals to engage in sexual relations with clients.  In order to determine whether this is a fundamental right under substantive due process, a court would apply the twin star (or Palko) test.  This test requires first a careful description of the right at stake.  As noted above, your former student would argue for a narrow description of the right, while someone challenging the policy would argue for a broader description of the right.  The court will then ask whether the right is deeply rooted in our nation's history and tradition, and whether it is "of the essence of a scheme of ordered liberty."  The right of professionals to have sex with clients is likely to be found to be deeply rooted in our nations history and tradition only if the right existed at common law (which it may well have) at least it was likely not expressly forbidden.  If there were laws at common law that criminalized sex between people in authority (teachers? doctors?), that would be helpful.  But Lawrence seems to indicate that the laws at common law criminalized all non-marital sex, so perhaps even that would be helpful to argue that the right to have sex with a client is a right "deeply rooted" in our nations history and tradition.

Moreover, the court is unlikely to find that the right is of the essence of a scheme of ordered liberty, since I think there are many policies and statutes like your former student's which regulate the boundaries of the relationship between professionals and their clients - - - we could investigate this and look to see if there are as many statutes as I think.  Nevertheless,  one cannot really argue that society has sacrificed ordered liberty by doing so.  The right of attorneys to have sex with clients or recent clients will likely fail the Palko test and the court will apply rational basis scrutiny, and, as noted, find that the policy is rationally related to a legitimate government interest in protecting the welfare and safety of clients and the attorney-client relationship, and is therefore not a violation of staff attorneys' substantive due process rights.

It should be noted that the Court has express its reluctance to expand the scope of substantive due process in Washington v. Glucksberg, in which the Court upheld a statute forbidding assisted suicide.  Refusing to recognize a "right to die with dignity" for competent, terminally ill patients, the Court reasoned that it is dangerous for the Court to expand substantive due process because of the risk of becoming a "super-legislature," overriding the decisions of the majority based only on the personal opinions of the member of the Court.  To do so, it is often noted, is to resurrect "the ghost of Lochner," a case in which the Court found that a restriction on bakers' working hours violated their "liberty of contract."  In his dissent, Justice Holmes argued that the Constitution was not meant to embody any particular economic theory and that the courts should not impose its own views on the people.  Justice Scalia has made similar arguments about the Court having "signed on to a homosexual agenda" which the majority of the people in the country do not share, in finding (in Lawrence) that laws criminalizing homosexual sodomy are unconstitutional.
Also you should reassure your former student that IOLTA funding is not at stake after the Supreme Court's recent decision in Brown v. Washington Legal Foundation.  The Court held that the IOLTA program in Washington State did not violate the takings clause of the 5th Amendment (which is incorporated against the states into the due process clause of the 14th Amendment) which states "nor shall private property be taken for public use without just compensation."  Although the transfer of interest earned on clients funds to the foundation that distributed the funds was in fact a physical taking, subject to the categorical rule that as long as it is taken for public use, just compensation is required, as opposed to the ad hoc rule for regulatory takings established in Penn Central, which requires the court to balance the public good with the rights of the owner of the property.  The Court found that no compensation was due because the net loss to the client was zero, and just compensation is measured by the owner's loss rather than the state's gain.
Finally, your former student should know that his/her policy of giving preference to long-time residents of Lake Country County may also have some problems. 
[many students did an E/P analysis and Carolene Products analysis here as well].
It may violate the Privileges and Immunities Clause of the 14th amendment which states, "no state shall abridge the privileges and immunities of a citizen of the United States," by placing an undue burden on the right to interstate travel.  After the Slaughterhouse cases in the late 19th Century, the Privileges and Immunities Clause was considered to be effectively defunct, since the Court in that case held that it applied only to rights of national citizenship, which were extremely limited (for example, the right of "free access to seaports").  However, Saenz v. Roe revitalized the P&I Clause, at least as it pertains to residency requirements; the Court in that case struck down a California law that set welfare benefits for newly-arrived residents at the rate of benefits in their state of prior residence.  Here, your former student's policy is a hiring preference rather than a denial of benefits given to residents and does not really qualify as a residency requirement. Therefore it likely does not violate the rule that unless a benefit is portable (e.g. divorce or a college education) a distinction between newly-arrived residents and long-term residents in the provision of that benefit violates the P&I Clause by burdening the fundamental right to interstate travel. Further, it is unclear whether the preference of the former student would effect out-of-staters - - - the P&I clause is about persons moving from state to state.  However, even if it only effected persons in state, the Equal Protection case of Shapiro would be important.  Although that also involved welfare benefits and interstate residency changed, there is nothing in the equal protection clause that limits it to interstate travel.
In summary, your former student as Executive Director of LS-LCC is most likely a government actor and thus subject to the 14th and 5th Amendments.  Her hiring policies implicate equal protection concerns and should probably be revised to conform to current doctrine, especially Grutter and VMI.  Her sexual conduct policy probably passes constitutional muster under the due process clause.  Best of luck to her
