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Ways to Impeach a Witness





Impeachment undermines the weight that is accorded witness testimony to the trier of fact





CRAB PIC





C – Contradiction


When the examining attorney disputes the witness’ testimony about a fact. 


A witness may be impeached by contradiction concerning facts that are not dispositive to the case.


IF WITNESS DENIES ASSERTED FACTS, THE CROSS EXAMINER MAY NOT BE ALLOWED TO PROVE THEM BY EXTRINSIC EVIDENCE


R – Reputation/Opinion


Reputation/Opinion evidence is limited to truthfulness and untruthfulness


Evidence of a truthful character is only admissible after witness’ character for truthfulness has been attacked


Focus is on community reputation for honesty, truth & veracity.


A – ACTS (Prior Bad Acts) – 


Limited to Q’s regarding to capacity for truthfulness & veracity


The rules talks about non-conviction acts (maybe they weren’t charged or convicted), but it is the raising of this act that brings out the impeachment


Acts which reflect on truthfulness or veracity (accuracy) are the acts we are talking about.  


NON-CONVICTION MISCONDUCT MAY BE INQUIRED INTO ON CROSS EXAMINATION, BUT MAY NOT BE PROVEN BY EXTRINSIC EVIDENCE -cannot bring in outside evidence to show that they are lying.  


B – Bias (Federal Common Law)


When witness is shown to be influenced, prejudiced, or predisposed toward or against a party.


COURTS HAVE FOUND THAT IF A WITNESS IS BEING IMPEACHED BY PRIOR STATEMENTS INDICATING BIAS, THE COURTS REQUIRE THAT THE TARGET WITNESS FIRST BE ASKED ABOUT THOSE STATEMENTS BEFORE EXTRINSIC EVIDENCE CAN BE INTRODUCED TO PROVE THE BIAS.




















ANY PARTY, INCLUDING THE PARTY CALLING THE WITNESS MAY ATTACK THE CREDIBILITY OF THE WITNESS





Credibility can be undermined by showing the testimony is untrue or inaccurate





Parties may seek to impeach their own witness for strategic purposes, to “lesson the sting” or “soften the blow”, to avoid the appearance of trying to hide damaging testimony





IMPEACHMENT





P – Prior Inconsistent Statement


You need TWO statements


THERE HAS TO BE A FOUNDATION LAID FOR A PRIOR INCONSISTENT STATEMENT


Different from contradiction in that it is a SELF contradiction


Similar to self-contradiction


“I don’t remember” is NOT a statement unless it is done intentionally


I – Incapacity


show a defect in the target witnesses sensory or mental capacity affects:


ability to observe at the time of the event  AND/OR


To remember and recount the events at trial


C – Conviction


Any felony and any crime that involves dishonesty or false statements.


Assault & Battery, sexual assault, homicide, drug offenses & prostitution CANNOT BE USED





To analyze the P statement:


If the statements are contradictory, you have got the ingredients for a Prior Inconsistent statement question


Isolate the prior statement prior to trial – can be under any circumstances (depositions, reports, etc)


CAN ALSO INCLUDE AN OMISSION


Can be leaving something out that is material.


Ex: They say one thing to a Police Officer in a Police Report.


Isolate the trial statement


As you read the fact pattern, identify the prior statement & the trial statement








Remember TORR





Often Subject to Balancing Test


Nature of prior conviction


More prior convictions w/honesty crime,  more probative value


Crime of untruthful behavior more likely to be admissible


Recent crimes (more than 10 yrs old are excluded)


Similarity of past crime w/present charge








