Courts don’t want to enforce a contract if it is illegal

· WHY WASTE RESOURCES?-
HOWEVER!

Illegal contracts are not always dismissed!

Sometimes courts will enforce part of an illegal contract to protect an innocent party!


ILLEGAL CONTRACTS





NON-Enforcement


Disproportionate harm to a party?


Unjust enrichment?








For Enforcement


Abide by the rules which are there for a reason!


Discourage bad behavior


Bright line test is easier and serves as a catch all!


Both parties freely entered into the agreement








Partly- or fully-performed illegal contracts:


Where one or both parties have partly or fully performed, the courts are more willing to enforce the contract or at least grant a quasi-contractual remedy.





 If the conduct is illegal even though it does not involve moral turpitude (a contract involving "malum prohibitum" rather than "malum in se"), the court may allow the partly-performing party to recover at least the restitutionary value of his services.


Example: Where a contractor fails to obtain a permit or license, and the permit or license is merely a revenue-raising rather than public-protection mechanism, the contractor may be able to recover the value of the work he has done.








If one party, although blameworthy, is much less guilty than the other party, he may use the doctrine of "pari delicto" to gain enforcement. This may only be used where the plaintiff is not guilty of serious moral turpitude (but may be used even by a plaintiff who knew of the illegality).


Example: If Bank lends money to Contractor for Contractor to build a house, even though Bank knows that Contractor is not licensed, there is a good chance that Bank will be held not to be "in pari delicto," and will thus be permitted to recover on the loan. But if Bank financed a cocaine deal, Bank’s conduct would be found to be of serious moral turpitude, so the pari delicto doctrine would not apply, and Bank could not recover.








Divisibility: Finally, if a divisible part of the contract can be performed on both sides without violating public policy, the court will enforce that divisible portion.


Example: Owner contracts to have Plumber supply a bathtub, and to install the bathtub. Plumber does not have a license. A court might hold that Plumber cannot recover that portion of the contract attributable to services, but might still allow Plumber to recover for the value of the tub he supplied.











