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Hearsay Exceptions





§803





It does NOT matter whether the out of court Declarant is available to testify as a witness.








PRESENT SENSE IMPRESSION


A statement describing or explaining an event/condition and made while, or immediately after the Declarant was experiencing the event/condition.





EXCITED UTTERANCE


A statement made about a startling event/condition which was made while the Declarant was under the stress of excitement caused by the event or condition.








THEN EXISTING MENTAL, EMOTIONAL, OR PHYSICAL CONDITION


Statements made of the Declarant’s then existing (at the time the statement was made): 1) State of Mind; 2) Emotion; 3) Sensation; or 4) Physical Condition


Ex’s: Intent, plan, motive, design, mental feeling, pain, bodily health.





RECORDS


Records are not hearsay if they are either Memoranda, Reports, Records, or Data Compilations that record Acts, Events, Conditions, Opinions or Diagnoses by a person with first hand personal knowledge or if the information is communicated by a person with the knowledge.


The item must be kept in the course of regular business activity and must be made near or at the time of the act or event.











RECOLLECTION RECORDED


A Memo or record where it concerns that the witness had knowledge of and the witness can no longer remember enough to testify fully and accurately


The record was made or recorded when the issue was fresh in the mind of the witness and it correctly represents the witness’ knowledge.


If admitted, the memo or record may be read into evidence, but not submitted as an exhibit, unless offered by an adverse party.





§804





Have to Prove the Declarant is Unavailable








Declarant could be there, but you must demonstrate the testimony is unavailable





DYING DECLARATIONS


The statement must be made by the Declarant who believed that she was about to die concerning the cause or circumstances of her impending death.


This statement may be admitted in either a civil action or proceeding or a prosecution for homicide





STATEMENT AGAINST INTEREST


A statement that is against the Declarant’s financial interest.


A statement tending to subject the Declarant to civil or criminal liability


A statement tending to show that the Declarant’s claim against another is invalid


A statement offered to exonerate the accused by exposing the Declarant to criminal liability, ONLY IF supporting circumstances show that the statement is trustworthy.


** A reasonable person in the same position would not have made the statement unless he believed it were true.





FORMER TESTIMONY


When the testimony was given either as a witness at another hearing in the same or different case OR in a deposition taken during the same or another case.


The current adverse party MUST have had a chance and similar motive then to develop the testimony by direct, cross, or redirect examination


AND In civil cases, it suffices that a predecessor in interest to the adverse party now had a chance and motive.











