FAMILY LAW OUTLINE

I. CONSTITUTIONAL ISSUES

Right to Privacy Principles

Meyer v. Nebraska (1923):  Meyer, school teacher taught German; convicted of teaching German violating statute which prohibited teaching foreign language until after 8th grade (Rationale: historically was anti-German attitude at this time) 

-Meyer says violates DP-14th, deprived of liberty w/o DP; says being deprived of right to earn living, engage in common calling, right to k (like Lochner, same era)

-Ct. allows him to raise children’s and parents SDP rights; uses rational basis test & looks at purpose & means

-Nebraska says purpose of statute is for children to be incorporated into American culture & get employment, claim safety of state, is veiled threat; Ct. says is valid purpose but means chosen restricts liberty of parents to decide how to educate children and is arbitrary
-Evidence parents could have used to challenge statute: could call successful people who were bilingual

Pierce v. Society of Sisters (1925):  Pierce (gov’t state official of Oregon) brought civil case against 2 private schools; statute requires children to attend public schools

-Schools claimed they lost business b/c parents were afraid to send their children to private schools b/c of statute; claims is violation of 14th DP & being deprived of liberty clause

-Liberty rights being deprived:  - parents rights to choose schools & decide how to educate 

                                                   children

- children’s right to influence parents in decision making

- right of school to engage in business

-Supreme Ct.- stress right of parents to choose how to educate children; schools arguing on behalf of them; Ct. stresses right of parent, not child

-Uses RB test- state claims purpose is to promote civic development & ensuring education of children of state; Ct. says purpose is valid but means chosen is invalid & unreasonable b/c would put private schools out of business (however, state can still regulate them)

-Important language in case: “no power of state to standardize children” & “child is not the mere creature of the state”
-Ct. moving away from economic rights of Lochner; rights of parents, child & family beginning to be seen

Griswold v. Connecticut (1965):  was crime to use contraception; Griswold (executive director & physician of Planned Parenthood) wanted to bring civil case; Ct. dismissed action for lack of standing; weren’t really prosecuted under statute, opened clinic in public way & distributed materials to get arrested & challenge statutes (was prohibited from giving advice about contraception)

-Wanted to raise rights of married couples giving contraception to 

-Cts. Worried about Lochner, state making this argument (cannot act as superlegislature, all agreed it was wrong decision at time, worried about creating new SDP rights)

-Douglas- doesn’t mention 14th b/c of Lochner; talks about other amendments & penumbras of rights, however bases his argument on 1st Amend. freedom of association

-Goldberg- bases on 9th Amend, just b/c isn’t explicitly stated doesn’t mean it isn’t incorporated, talks about “deeply rooted in society”

-Harlan- 14th- says right is “implicit in concept of ordered liberty”

-Black- Dissent- uses textualist, originalist interpretation; right to privacy not explicitly in Constitution; rejects theory that Constitution should change w/ times

-Stewart- Dissent- may be stupid law but is constitutional; right way is to vote out legislators that have enacted law (not cts. Job, however if this view followed statute would never be constitutional)

-No real standard in opinion; implies some natural law (language doesn’t give rule or test to apply to next case)

-Ct cites to Meyer & Pierce in decision (right to educate minors)

Eisenstadt v. Baird (1972):  Eisenstadt-sheriff & Baird-distributor of foam

-Equal Protection Case- can Griswold be extended to unmarried persons; Ct. says yes; class is married & unmarried; Ct. uses RB test to decide is unconstitutional; doesn’t need to do SS for fundamental right b/c already fails RB

-Gov’t argues purpose is to deter premarital sex, protect health (contraception is dangerous) and prohibit contraception

-means chosen is banning contraception to unmarried persons; criminalizes conduct, Ct. says is unreasonable & too severe; Ct. says is riddled w/ exceptions- can get it for preventing disease

-Health- is same for married & unmarried, health doesn’t change

-prohibiting contraception- distinction as means is wrong

-Marital couple=2 independent individuals; Important quote: “If the right of privacy means anything, it is the right of the individual, married or single, to be free from unwarranted governmental intrusion into matters so fundamentally affecting a person as the decision whether to bear or beget a child.”  

-Ct. doesn’t address fundamental right issue, fails even RB test; uses EP principles on top of SDP issues

Abortion

Roe v. Wade (1973): Flowers-attorney general-arguing for Texas statute, Weddington-arguing for Roe; Constitutional claim- violates 14th DP “liberty interest”; 9th- not all rights stated; 1, 4, 5- argue everything in Goldberg’s argument in Griswold 

-Ct. says right to privacy grounded in SDP, 14th Amendment; Weddington argues right to terminate pregnancy whenever she chooses, autonomy (SS standard), says has to be compelling gov’t interest at any time during pregnancy to intrude

-States’ argument- believe fetus is person under 14th Amend., has to protect life (argues RB)

-States’ interest- protecting prenatal & protecting health, medical procedure & safety, discouraging illicit sexual conduct (not interest that ct. will even consider)

-Alternate argument to this: there should be no morality problem; procedures are safe; person intended in constitution not fetus

-State argues legislators decide if there is disagreement (know Texas people better) & Roe argues it is individual decision, cites Pierce, Griswold 

-History relevant b/c- abortion wasn’t criminalized until recently, wasn’t criminalized at time of Const.; focuses on viability- throughout history, state focuses on “quickening”

-States’ interest becomes compelling then- medical & legal history invoked; 1800s began to be criminalized; 1868- 14th Amend. drafted (textualist reading)

-Ct. sets up trimester schemework: 1st- abortion decision left to judgment of physician; 2nd- can regulate to protect health of mother; 3rd- can regulate/proscribe abortion to preserve life or health of mother

-Rehnquist- Dissent- 1) calls it “mere commercial transaction” 2) not deeply rooted/fundamental 3) if majority of states have laws criminalizing, not fundamental right, looks at drafters’ intent 

Planned Parenthood v. Casey (1992): Pennsylvania statute challenged which required: 1) consent for minor 2) 24 hour waiting period 3) consent from husband for married women

-US attorney general asked ct. to overrule Roe’s holding (Reagan administration)

-Ct. says doesn’t depart from Roe’s holding, however change’s wording a little when restates

-argues 14th Amend. DP issue now b/c of medical advances- fetus can live outside earlier (pushes back to viability); trimester scheme not necessary, undervalues states’ interests (state has more of interest than stated in Roe), misconceives nature of pregnant woman’s interests

-Changes test- New Test- “Undue Burden Standard”- “substantial obstacle” in path of woman seeking to abort nonviable fetus

-woman does not have right to isolated privacy

-Planned Parenthood can argue waiting period- makes substantial obstacle for people who have to travel/financial burden; O’Connor says it is troubling but doesn’t rise to level of “undue burden” 

-Dissent- new standard comes from nowhere, not deeply rooted/fundamental, is legislature’s job

Late Term Abortions

Stenberg v. Carhart (2000):  most recent abortion case; deciding partial-birth abortion; Nebraska statute- prohibits procedure unless to save life of mother (should be health & life exception)

-Intent is to restrict it, could have argued that there were other alternatives

-it is child, not fetus being delivered (person under 14th), health doesn’t outweigh life of child 

-Ct. doesn’t give this argument attention; says any restriction must include health of woman, Breyer sets out standards again; says in some circumstances this procedure is necessary to keep mother from dying, places “undue burden” on woman by prosecuting doctors for performing procedure

-Health exception is vital- doctors know best; Nebraska claims when there is conflict in medical testimony, legislature should determine, characterizes procedure as delivery of child

-Dissent- Kennedy(usually swing justice)- says message of Casey is state has role & can regulate abortions, state can act to uphold view of medical profession in certain way

-Thomas- medical problems have to be attributed to pregnancy & not other medical problems, must be specifically caused by pregnancy & not pre-existing 

Consent Conflicts

Married Women

Planned Parenthood of Central Missouri v. Danforth (1976):  statute required spousal written consent of husband (should have relied on Eisenstadt- right of individual, state would rely on Griswold- marital right to privacy inheres in family); familial/marital view- statute cannot be unconstitutional

-State makes argument for fathers- interest in promoting fathers’ interest/marital interest

-Ct. says more at stake for woman-t/f her interests prevail, “more immediately affected by pregnancy”, physically bears child 

-Dissent- husband may still have individual privacy interest (“to bear or beget child”) t/f statute might be upheld under individual privacy theory 

-this statute deals w/ consent (permission), other types of statute- notification (declared unconstitutional as well in Casey)- undue burden- relied on danger woman would face if notified husband (domestic violence) 

Footnote #6- social scientists say secrecy can foster marriage stability

-Consent/notification never constitutional in abortion for marriage- undue burden 

Minors’ Right to Abortion

-To argue minors- consent/notification

State will use Meyer & Pierce- “child is creature of parents”- they decide how to bring up children

Minors will argue- Eisenstadt- (problem is they’re adults), can use Meyer & Pierce- child has some say, Danforth- try to analogize to minors 

-Cts. Decide almost 10 cases on minors’ rights to abortions- usually has to be Judicial by-pass even if only 1 parent w/ consent, notification- only 1 parent, not sure if you need judicial by-pass, 2 parents- need judicial by-pass

-Judicial by-pass- go to judge to show maturity to get abortion w/o notification/consent, show its in best interests (judge stands in parents’ shoes) 

-Ouestions- job. Responsible, sought help, went to doctor, was it steady boyfriend, questions often get personal, sometimes judges are as uncomfortable as minors

-Hearing usually within few days; appeal if judge says no, chances of “no” very unlikely- NJ ct., then why have it to begin with

-Reasons to have it- 1) impartial person makes decision 2) some order for minors

Planned Parenthood of NJ (2000): NJ statute requires parental notification of 1 parent; Ct. holds statute unconstitutional; state constitution can give more rights than federal; NJ- has vague terminology

-Case turns into EP- class- pregnant minors who chose abortions v. minors who don’t (& receive prenatal care w/o notification of parent) 

-Ct. looks for states’ argument in legislative findings- State says purpose is : 1) protecting minors from own immaturity (arguing on behalf of minors-conflict)- look to health care opinions- adolescents can make decision maturely; she recognizes too immature to have child t/f acting maturely 2) fostering familial communications- look to social services again a) most minors tell adult anyway  b) if not, doesn’t mend familial relationships within home  3) protecting right of parents to protect children- look at 2 individual rights- minors fundamental right in this case greater than parents ( abortion decision is irrevocable) 

-NJ ct. very concerned w/ bypass procedure as it operates- looking out for minors & judges; legislature hasn’t given enough to uphold, causes delays in emergency cases- increase on ct.’s docket; exposure- not anonymous procedure; pro-formal- got granted mot of time anyway 

-NJ referendum- proposed constitutional amendment requiring prenatal parental notification for minors- abortions & require sex-education classes to emphasize abstinence 

Limits of Constitutional Privacy

Sexuality

Bowers v. Hardwick (1986): 1 of issue before- how difficult it was to challenge sodomy statutes- ct. says lack of standing (never really prosecuted); in case becomes likely Hardwick will be prosecuted; married couples dismissed b/c of lack of standing 

-Hardwick (careful description of right)- would say right to be let alone in one’s bedroom (Griswold, Stanley v. Georgia, 4th Amend. cases), right to engage in intimate relations (sexual autonomy) & try to analogize to past rights decide in other cases

-Hardwick arguing penumbras- Stanley v. Georgia- in home, viewing obscene materials, Ct. says 4th Amend., these types of cases- majority says not valid- Stanley is 1st Amend. case- can’t move from 1st & apply/analogize to 14th 

-Diff. Btwn. printed materials & conduct- need to see how they do this doctrinally- 1st deals w/ printed materials; Katz- is about 14th Amend.

-Ct. says we are dealing with SDP under 14th- State characterizes as “homosexual sodomy” (not about sodomy in general) 

-Argues not implicit- no connection btwn. sodomy & ordered liberty- shifts burden to other side to show connection btwn. sexuality & ordered liberty; deeply rooted- historical evidence- has been proscribed behavior in past- (use legal history & tradition to make argument); was law in colonial common law/statutes around time of Const- can also look at Judeo-Christian history

-Hardwick- to argue ordered liberty- liberty/justice would not exist if police were going around knocking on people’s doors; can argue “deeply rooted” becomes frozen in time of passing 14th; cannot have evolutive const. Theory

-Hardwick can also argue his “right to be let alone”- argue 3rd- no right to have militia in home, careful description of right is what determines outcome 

-Legitimate state interest- morality- Ct. said would be very busy if declared all laws based on morality unconstitutional, Ct. gives much deference to legislators- they can only change laws

-Dissent- Blackmun- looks at 14th- takes issue w/ Bible interpretation- have to separate Church & state-  Powell- says means chosen (criminalization) may be little irrational

NY- declared sodomy laws unconstitutional long before Hardwick 

Right to Die Cases

Cruzan (1990): state practice being challenged- requires “clear & convincing evidence” that person if was competent would have made choice to end treatment

-Trial ct.- friend’s statement that wouldn’t want to live in vegetative state; says not clear & convincing; family challenges standard- says is too high, state should accept substitute judgment of family member

-Legal argument- violates “liberty interest” under DP-14th (interest of comatose person); States’ interest- preserving Nancy Cruzan’s liberty interest under 14th; Ct. says competent person has constitutionally protected liberty interest right to refuse medical treatment 
-Unwanted med. Treatment- battery since common law- shows deeply rooted- problem she is not competent, standard of proof at issue; means chosen-standard- not clear what test ct. is using

-Ct. says standard constitutional b/c state speaking for incompetent person who has these rights

-Other argument for parents- should be able to substitute judgment (relying on Pierce & Meyer- problem is she is adult, not minor) ; nothing in record says parents are cruel people, however interests may be different 

-Scalia- says right to commit suicide- if described this way, fails deeply rooted (at common law, proscribed)

-O’Connor’s solution- 1) should have living will or 2) appointed someone to make decision in event of situation like this 

Washington v. Glucksberg (1997):  comes w/ NY companion case- challenging NY statute also

Rehnquist- says test is 1) careful description of right and then 2) twin star test 

-People challenging statute- says right is personal autonomy, right to choose how to live last days of one’s life (says like Casey & Griswold- is life & death decision)

-Washington- says right to assisted suicide; says nothing about suicide & liberty “implicit in concept of ordered liberty”; not “deeply rooted”- has been criminalized

-Both sides arguing about Cruzan- Glucksberg- privacy interest- like refusal to have life support; Ct. says right to refuse very different from act- thinking about omission and action 

-Netherlands discussion- preventing slippery slope of euthanasia- says statute outlining how it will be done will not protect slippery slope; state use this evidence for banning- banning rather than regulating is better means chosen- criminalization & banning- protects life best; Glucksberg- claims that are better means that can be chosen (Ct. says is rationally related) 

-Concurring opinions- discuss loopholes-

Essential interest in “dying w/ dignity”-doesn’t prohibit pain medication even if it brings upon “terminal sedation” (hastens death, makes person unconscious)

-Seems to be fine line btwn. assisted suicide & terminal sedation which would be allowed.

II.  Marriage

Constitutional Limits on State Regulation of Marriage

- Whether right to marriage is fundamental; Loving says maybe, is complicated

Loving v. Virginia (1967):  Virginia statute criminalizes marriages btwn. White & non-whites (not btwn. Races really) Pocahontas exception-marriage btwn. White males & Native American women not criminalized; Lovings prosecuted; claim violates 14th EP & DP; issue of whether right to marriage is fundamental; is it EP or DP; if fund. Right EP gets SS; best arg. would be both EP & DP; means chosen = racial classification; no compelling state interest 

-State says- don’t want SS-not racial classification, treating both races equally, both prosecuted; Ct. says no question it is racial classification; State then claims interest is “corruption of blood”, “preventing mongrel breed of children”, preserving racial purity- presents scientific evidence & claims t/f state should decide

-Ct. says makes no sense, not their interest- trying to promote White Supremacy (not CSI)- state is lying (think of this as tactic of Ct., like VMI- interest can’t be post hoc, has to be interest at time)

-Similar to school desegregation, argued against it b/c of miscegenation (Brown, Little Rock) in 50s- Ct. did not want to reach this

DP analysis: very cursory- if we were to do DP arg. Now, use Glucksberg
Careful description of right- is it fundamental right for white & black to marry (state would say)

Twin star test- “deeply rooted”-colonial times-African Americans don’t have right to marry, at common law miscegenation laws criminalized whites

-Problem w/ what ct. says- seems like ct. says marriage is fundamental right but doesn’t cite Griswold, leaves it open

Zablocki v. Redhail (1978): Wisconsin statute required person who was in arrears on child support to get ct. permission to marry; ct. directed to grant permission if provided w/ proof of payment as well as proof that child will not be charge of state in future; State claims interest is encouraging parent to pay child support

-Parents arg.- would be denial of EP & DP

EP- 1) fathers who are able to pay v. fathers who can’t 2) fathers paying child support v. fathers not paying 3) people who want to be married who have children v. people who want to be married who don’t have children

DP- marriage is fundamental right- t/f should receive SS

-State can argue- marriage is regulated by state in numerous ways (licensing, etc.); Ct. hasn’t looked at those to see if state has compelling interest, however these regulations don’t substantially interfere w/ right to marry 

-Sets up new standard to judge regulations- do they directly & substantially interfere w/ right to marry (if no, have to be reasonable to be constitutional)

Direct- means direct- best evidence is clerk will not issue marriage license (trying to exclude incentive schemes, marital status regulations, ex.- married, taxes go up, Ct. says this isn’t direct); Clerk would have to say not going to allow to marry- excludes economic incentives

Substantial- has to do w/ degree (not issuing license for example); usually also found if direct is found

-Ct. says if direct & substantial (here it is), will apply heightened (SS) scrutiny, uses compelling interest language

-State says interest is- 1) welfare of out of custody children 2) opportunity to counsel applicant who wants to get married on fulfilling prior obligations (may be good idea but in practice not what statute says or what state is doing, t/f can’t rely on this as interest); was discussion in legislative history that should happen, but didn’t, sounds interesting but not real interest

-welfare of children is legitimate interest but problem is doesn’t benefit children- means chosen- denying marriage license isn’t narrowly tailored-overinclusive (he can be marrying wealthy woman) & underinclusive (doesn’t stop him from acquiring new financial obligations of other children if woman going to marry is pregnant)

-Problem w/ case- Concurring opinions- disagreement about what grounding of case should be

Stewart- majority resting on denial of EP clause nut means chosen doesn’t reflect this, should be DP

Powell- should be both DP & EP, says state has exclusive power over domestic relations (regulations)

Stevens- should only be EP, based on wealth

-We should do both analysis if don’t know which one ct. will use

Turner v. Safley: need permission of prison superintendent to marry- only given under compelling circumstances (usually birth of child); State relies on prisoners having less constitutional rights

-O’Connor- says retains constitutional rights not in conflict w/ prison regulations (security); some marriage regulations in conflict w/ this, some not; also looks at rights of non-inmates being burdened; there are some things that come w/ marriage- 1) is expression of emotional support & public commitment 2) religions recognize marriage as exercise of religious faith 3) most won’t be prisoners forever 4) marital status often precondition to receipt of gov’t benefits (Social Security, property rights, etc.- affects non-prisoner)

-Prison interests- rehabilitation & want to protect female inmates from 1) love-triangles 2) self-sufficiency- being dependent on men on the outside

-Ct. says love-triangles interest is legitimate but means chosen (preventing marriage) not related to interests (is overinclusive- not all marriages include this & underinclusive- some non-prisoner marriages include this); Rehabilitative reason- fostering independence is too narrow to support “broad sweep on marriage”, is too paternalistic; declares Missouri provision unconstitutional- problem doesn’t tell us whether is EP or DP; unclear about standard or what portions of Loving & Zablocki is using

-If we see statute regulating right to marry- must look at 1) direct & substantial & 2) do both EP & DP analysis

Same Sex Marriage & Federal & State Constitutions

Baehr v. Lewin (1993): health official refuses to give licenses to 3 same sex couples

-Plaintiff’s arg.- cites explicit right to privacy guaranteed by Hawaii Const. (DP, Article 1, Sec. 6); being denied EP on basis of sex which also prohibited by Hawaii Const.

-Ct. looks at federal doctrine- federal SDP- argues ct. doesn’t need to do this b/c had its own const. & could make its own rules

-Ct. uses twin start test to see if same sex couples have fundamental right to marry- is it encompassed in right to privacy; Ct. says all federal cases say marriage is logical predicate of all other privacy rights- connected to having children- cases such as Roe, Eisenstadt, Danforth contradict this (Zablocki- says there is evolution of privacy 1) historical progression isn’t necessarily logical 2) when look at precedent, not true); Ct. doesn’t give broader protection than Supreme Ct- fails twin star test, no SDP right

-EP claim- uses SS for sex-based classification (under 14th- gets IS) uses SS b/c under Frontiero at time was standard; CSI & narrowly tailored- Ct. doesn’t apply- remands it to lower ct. to use SS; violates EP of Hawaii Const. Unless state can show CSI

-Dissent- not sex discrimination- both males & females being treated equally; go to definition of marriage- is male & female (natural law argument); if ct. buys this, gets RB

-on remand- able to get married- only these 3 couples recognized

After case- put forth referendum to pass amendment to specify only legislature has power to reserve marriage to opposite sex couples

-if Hawaii allowed them to get married & moved- 2 problems

Choice of Law- (conflict btwn. States) & Full Faith & Credit Clause

-If marriage/divorce is recognized in sister state then will be recognized in every other state unless it violates public policy (escape clause- states then changed laws to specify marriage btwn. man & woman) 

DOMA (Defense of Marriage Act)- 2 different provisions

1) Congress says states don’t have to recognize other states’ same sex marriages if choses to do so; puts its power behind public policy exception

2) Federal gov’t won’t recognize marriages unless its man & woman (b/c of taxes & social security) 

Baker v. State (1999):  in Vermont state Supreme Ct.; argument less about right to marry & more about rights & benefits that come w/ marriage

-Plaintiffs- 3 couples- argue clerk is wrong to refuse them marriage licenses; Argument-fit into gender-neutral statute- if not unconstitutional under VT const., has “common benefits clause” (their EP clause)- part of state const

-Ct. goes into history of const to make clear that is state question; reject tier standard- will look at 1) part of community being disadvantaged 2) gov’t purpose in drawing classification 3) is class reasonably related to gov’t interests (turns out to be strict standard)

-Gov’t purpose- furthering link btwn. procreation & marriage- underinclusive- some married don’t intend to or can’t have children, not prohibited from marrying; also overinclusive-many same-sex couples who can’t marry do have children-Ct. has allowed them to adopt; says is violation but then departs from right to marry & goes to rights & responsibilities & benefits of marriage

-Balances other states interests- 1) uniforming w/ other states- VT has law allowing 1st cousins to marry 2) child rearing in male/female setting- has allowed same sex couples to adopt 3) minimizing legal complications- marriages of convenience might be allowed for taxes, benefits, etc. 4) bridging differences btwn. sexes- marriage used to bridge differences btwn. men & women 5) protecting marriage from destabilizing changes

-State doesn’t adopt fund. Right approach, just looks to history; Ct. says may be “nation’s history” & tradition but not VT’s; more forward looking- looks to recent laws

Remedy- Ct. not saying must/have right to marry; Ct. says sees inequality & legislature must fix it & if not will come back to ct. to decide; holds that VT. Const. Guarantees same benefits & protections to same sex couples

Civil Union Statute- same requirements as marriages (void & voidable), gets same benefits and same procedures for dissolution as divorce; DOMA applies, other states don’t have to recognize

Void & Voidable Marriages- have to arise before or as marriage is occurring

Void Marriages- never occurred in 1st place, nullity

-same-sex marriages

-Incest- prohibition of marriages btwn. family members- ancestors & decedents; states differ w/ half blood, adoption & cousins

NY DRL- ancestor & decedent, brother & sister of whole/half blood, uncle & niece or aunt & nephew (does not include adoption or cousins); also void if marry someone while still married to another person

Geile (1988): Missouri statute prohibits marriage btwn. uncle & niece; argued statute didn’t apply to them b/c related by adoption; matter of statutory interpretation

-Ct. looks at what statute says (just uncle & niece) & other statutory schemes- criminal incest statute- says uncle & niece must be related by whole or half blood, however if ancestor by blood or adoption; problem of what legislature intended

-Can argue if intended to prohibit uncle & niece by adoption would put in statute; state will say limited whole blood in criminal statute but did not limit in marriage statute (legislature knew how to specify)

Bigamy & Polygamy- can be married as many times as you want in lifetime but cannot be married to more than 1 person at a time

Potter v. Murray City (1988): claimed plural marriage was valid & he was fired b/c of this; says is const. Violation of US & Utah; statute prohibits polygamy; cannot be admitted into union w/o this

-Challenges it through 1st Amend.- says free exercise of religion- Ct. rejects, has recently said bigamy can be prohibited

-Impt. Quote: “Monogamy is bedrock on which civilization is built.”
B/c of this, no longer good 1st Amend. Or SDP claim

Careful description of right after this- State- right to enter into multiple marriages ( would show not deeply rooted or implicit); if got SS- CSI would be integrity of marriage, children, abuse of benefits & way gov’t organizes marriage, “bedrock of society” argument

-Plaintiff argues based upon laws weren’t being enforced, just fired; Ct. says laws which aren’t enforced, aren’t abandoned (similar to sodomy) 

Voidable Marriages- must be declared void as result of procedure; party who lacks capacity can only ask to have annulled 

NY DRL- 1) is under age of legal consent-18 2) is incapable of consenting b/c of want of understanding (mentally disabled, being tricked, set up) 3) incapable of entering into marriage for physical cause (incapable of sexual relations or having children) 4) consented by reason of force, duress, or fraud 5) person was mentally ill for 5 years (other person can seek annulment)

Moe v. Dinkins (1982): 2 couples who want to get married who are underage, don’t have consent from parents; at this point was gender distinction for age; argues scheme violates 14th DP; under Zablocki is there direct & substantial interference-yes, there is no where else to go, but no SS b/c minors have less const. Rights

-Reasons- vulnerability of children, inability of children to make impt. Decisions, encourage parents’ role

-plaintiff relying on Bellotti- if there is judicial bypass for minors to get abortion, should be bypass for marriage; Ct. says abortion is final, can get married later, just delays it

-If did Glucksberg analysis- could say deeply rooted- at common law, children got married younger

-background of case- parents have interest- independent right to raise children as see fit

Fraud

Patel (1992): plaintiff seeking annulment; claims fraud- she lied about caste system she belonged to & mother was having affair w/ man from lower caste system; says she did this b/c wanted to come to US; had 2 ceremonies, civil in June & religious in November

-Voidable problem- time when marriage entered into; problem of 2nd marriage if 1st marriage was invalid; claims duress from brothers- says 1st marriage was valid, but has grounds for divorce

NJ ct.’s rule for fraud- “can’t have essentials of marriage” (ability of willingness to engage in sexual relations or children)- uses tort model- would not have married but, for misrepresentations (for most part, cts. Exclude finances)

NY- uses but, for rule but is less strict, will consider finances, fraud must concern material matter

Immigration Marriage Fraud- if declared void for INS fraud purposes- just means INS won’t recognize, still can’t marry another w/o dissolving

Difference btwn. licensing & solemnization

Carabetta (1980): trying to get divorce; 1 party says don’t need b/c never married in 1st place b/c had no license

General Rule- Marriage will not be invalid for lack of license if there was solemnization by someone qualified to do so & parties held themselves out as married (as matter of public policy)

-person who should be penalized is person conducting ceremony

NY- public officials, clergy, judges, ethical culture can solemnize; can enter into k of marriage w/ 2 witnesses

NY DRL- requirement for blood test repealed except for sickle cell anemia for people who are not Caucasian, Indian, or Asian; also 24 hour waiting period so that there’s no fraud

Doe v. Dyer-Goode (1989): was pre-marital blood testing (not in NY); doctor wrongly informed patient he was HIV+; Ct. held no right to privacy argument b/c consented to blood test

Common Law Marriages- 11 states recognize this; NY doesn’t but recognizes valid marriages that occur in other states

Elements:

1) capacity to marry (ability to consent, incest, polygamy-same as void & voidable marriages)

2) present agreement to be married- has to be present expression

3) cohabitation- living together

4) holding themselves out to community as husband & wife-look at papers, testimony, what people say, best to call parents

Jennings v. Hurt (1991):  couple met in ’81 & started living together; he was still married, became divorced in ’82 after she got pregnant; lived together to raise child; had some sort of agreement; she claimed it was prenuptial, he claimed paternity agreement

Applying C/L elements- 1) he lacked capacity when made agreement; had to be fundamental change after impediment removed-had to have gotten him to say they were married after divorce, change her name, buy something in both of their names, go home to mom & dad 2) said agreement was paternity b/c wouldn’t have signed it if married to person already 3) did live together for 3 months 4) testimony wasn’t credible- did tell obstetrician was his wife but she said at wedding wished it would be her next time

-No C/L marriage 

Non-Marital Couples

Marvin (1976):  What does unmarried cohabitant have in terms of property rights?

-before this, nothing (public policy-live in sin, take consequences-even if agreements, ct. wouldn’t accept-unenforceable words-any consideration would be meretricious; only exception-property rights-both names on title

-Changes laws-looks for other remedies- 1) express k- oral/written- valid consideration would be giving up job to do bookkeeping for him, hot housekeeping services 2) implied k 3) constructive trusts- worked for some of it, so will put lien on it 4) Quantum meriut- value of his/her services & she must have had some expectations that she would be reimbursed, almost like unjust enrichment 5) estoppel-equity doctrines

-problem w/ proof in these cases

-NY- no C/L marriages but can sue based on contractual theories

Hewitt (1979):  plaintiff & def. Living together for 15 years; have 3 children; worked & put him through dental school; everyone thought they were married; separated & filed for divorce; Ct. rejected Marvin b/c of public policy- acceptance would be detrimental to marriage, not cts job but legislature to make C/L marriages

-their agreement not enough b/c are 3 parties to marriage: husband, wife & state

Kowalski III (1991): who will be guardian at stake- in judge’s discretion; Standard for guardianship-statutory scheme-preference for spouse, then parents, brothers, sisters if no one has already been named; after accident father given guardianship who cut off visitation from Thomson; father gets rid of guardianship, becomes ill; judge gives friend who calls neutral 3rd party (problem not really neutral)

-Ct. of appeals reverses based on abuse of discretion; excluded medical testimony on whether she could make preference & what was that Thomson brought in, only accepted lay witnesses testimony of family- Thomson was only person willing & qualified to care for her

-Said problems w/ Thomson- was outward gay activist- brought Kowalski to functions, was invasion of privacy, may also be conflict of interest, received money from legal defense fund (might use for her personal interests)-however, didn’t do this, also had other relationships- Ct. says is about being her guardian, not necessarily partner, is common in marriages

-Overlying theme- have medical & durable power of attorney

Theoretical Perspectives- distinction btwn. formal & functional families

Formal- marriage, blood, adoption, legally structured relationships (generally default standard)

Functional- how are parties acting, factual circumstances

Braschi (1989): landlord seeking to evict plaintiff after lover dies; rent stabilized apt; statute disallows eviction of tenant after person dies if surviving spouse or some other family member lived there

-Landlord claims doesn’t fit- not family member, uses formal definition; says should look to intestacy (when someone dies) statutes to determine what family is; Braschi argues is family by dictionary definition (Webster’s is functional arg.)

-Ct. rejects intestacy arg.- says rent control is not this- far removed relatives can get will but not this; accepts functional arg.

Test- must be “objective examination of relationship”- look at totality of circumstances

Factors to consider: 1) exclusivity & longevity of relationship (lived together for 10 years, put themselves out as spouses, family recognized as couple)  2) level of emotional & financial commitment (safe boxes, insurance policies, joint bank accounts, powers of attorney- many cases, substitute financial for emotional)  3) manner in which conducted everyday lives & held themselves out (visits to family, doorman believed they were family)  4) reliance on other for daily family services (can’t be meretricious, power of attorney- taking care of each other when ill)

Smith v. Fair Employment & Housing Commission (1997): landlord believes sex outside marriage is sinful t/f renting property to those who do it is sin; couple 1st tells her they are married, then says they were lying; are fairhousing testers

-California statute says is unlawful to prevent renting b/c of marital status (legislature set up to protect married/divorced women who couldn’t contract w/o husband)

-Structure of Arg.- Landlord- 1) acts not covered by statute-marital status doesn’t mean cohabitated unmarried couples (Ct. says are included) 2) not discriminating against them but their conduct (Ct. says if were married, conduct wouldn’t matter) 3) claims it only covers individuals (also fails) 

-Then tries to argue 1st Amend.-she would be violating her religion if rented to them; Ct. says applies to every religion- statute is valid law, is neutral to prohibit discrimination

In re Kaufman (1965):  contested will based upon undue influence; are general presumptions- 1) testator will leave property to natural objects of bounty (generally means formal family) 2) if married cannot disinherit spouse, gets 1/3

-family says will should be set aside b/c of UI; he was foolish man w/ no business sense, was inexperienced, t/f susceptible to UI; argued Weiss was controlling

-Majority accepts that he was conniving and will does not stand  

In re Adoption of Swanson (1993):  2 people trying to get around marriage prohibition for same sex couples & get some tax benefits; issue of whether if one adult adopts another must require pre-existing parent-child relationship; trial ct. says need this

-On appeal- ct. says nothing in statute requires this; adopting for monetary purposes ok; no BI of adoptee b/c is adult

-only possible problem- incest- General Rule- adult relationships intended to foster sexual relationships is against public policy; Delaware ct. says ok b/c no evidence of sexual relationship

-NY- adoption can’t be used as quasi-marital device, has to be clear reason that is not happening

Domestic Partnerships- usually are ordinances, can get employment & health benefits but no tax benefits

NY Criteria- have to live together for at least 6 mos, share expenses, be in committed relationship & be sole & exclusive domestic partner; NYC-open to gay & straight 

III.  Divorce

-In NY is very different from other states, still very conservative

Can get unmarried if: 

1) declaration of nullity- if marriage is void

2) annulment of marriages that are voidable

3) dissolution- (other states call it this if getting rid of marriage)

In NY- absence of spouse for 5 years w/ no tidings (no type of news) & then there has to be diligent search & has to publish w/ request to return

4) In NY- Divorce- need grounds

-Also same grounds for legal separation in NY- similar to divorce but also allows for lack of financial support

Other states- usually no-fault- have to prove “irretrieviably broken”- only requires test of 1 spouse & 1 witness to corroborate residency (NY residency is 1 year)

History

Colonial times until Civil War- becomes conservative- marriage based upon unity- 1 person (husband), women couldn’t own property or k

1840s- changed this a little- could own some

NY- conservative senate proposed bill for property rights for women- men had a lot of property, wanted to protect from creditors

Other conservatives argued- is end of marriage as they know it, women will leave husbands- no marriage/family anymore

Divorce in NY- absolutely fault-based

1787-1966- only 1 ground for divorce- adultery

Colonial times- Civil War- only adultery of women, theory that divorce is privilege granted to innocent party

NY- things started to occur to pick up slack for divorce being so strict from Civil War to 1966-

1) expansion of grounds for annulment

2) fraud more relaxed than other states

3) disparity in application of law- creative attorneys find ways to get around laws & make money- hire “unknown blondes” or prostitutes & PI’s to show women seduced men into having affair

4) migratory device- go to other states & fulfill residency requirement to obtain divorce (Nevada was most common b/c only 6 weeks)

1966- NY last state to reform, adds abandonment & cruel & inhumane treatment & conversion (closest thing to no-fault divorce in NY)

NY-DRL 170- Grounds for Divorce

1) Cruel & Inhumane treatment- have to prove are merely recipients- Cts. Have different rules for people married long-term & short-term

“Conduct so endangers physical or mental being of plaintiff & renders it unsafe”

Cases-Brady, Breckinridge, Silver
a) different in long-term & short-term; long-term is 20 years or more, short-term under 5 years; everything in between is uncertain; long-term- cruel& inhumane might be passing, short-term might continue; Courts look at marriage in entirety (kind of like percentage); Courts implying read it as if life is changing, around each other more, need to get used to each other again

b) also look at conduct-

generally more than once, unless is severe beating w/ hospitalization

Breckinridge- claims of uncommunicativeness, unsociability, excessive criticism, lack of attention, beating dog don’t amount to this; is subjective & objective factors- courts & spouse must feel amounts to cruel & inhumane; Silver- not talking to each other for long-term may constitute this, also grounds for constructive abandonment; Brady- wife struck husband w/ lamp & threatened him w/ knife (isolated incident)- trial ct. says is “dead” marriage- appellate court says this too close to no fault which don’t have in NY, t/f have to go back to trial ct. to re-decide issue

2) Abandonment for 1 or more years- 2 kinds- physical or real (packed bags & left) or constructive (physical & emotional- in most cases determined by sexual relations, was 1 party ready, willing & able & repeatedly requested)

Constructive: elements of refusal which must all be met- unjustifiable, willful & continuous (once not enough)

George M- justifiable if requests are coercive, not considerate, not “normal” sexual relations (oral/anal sex, erotic nightgown- was painful & unpleasant to wife)- must continue over period of a year

Medical condition goes to willful

Haymes- if you attempt to reconcile- look at totality of circumstances- who initiated & why- must 1st meet 1 year requirement, then if try to reconcile, may be ok

3) Confinement for 3 or more years in prison

4) Adultery- sexual intercourse/deviant sexual intercourse (sodomy) w/ a person not your spouse (cyber sex not included)

Hunter- vague sexual relations not enough, must be sexual intercourse 

      Sec. 171-defenses to this:

a) procurement or connivance by plaintiff- other person sets it up & says it will be fine

b) forgiveness by plaintiff- proven affirmatively or voluntary cohabitation of parties w/ knowing of adultery (has to be explicit)- they are intimate afterwards

c) 5 years after discovery of adultery, still hasn’t filed for divorce

d) plaintiff also guilty of adultery- recrimination (to some degree, must be ongoing & close in time)

Proving adultery- must prove inclination (generally proved by flirtation, kissing, holding hands), opportunity (cases generally focus on this- went into hotel room, 4 hours later, came out w/ same person- PI’s & prostitutes cannot be only witnesses, must have corroboration; also have to have independent testimony besides spouse bringing action testimony) & intention (to specific act)

5) Separation judgment for 1 or more years which then becomes converted into divorce- Ct. judgment- must be grounds, same as divorce + lack of financial support- can keep for as long as want or can convert into divorce

6) Written agreement of separation or memorandum of agreement- formality of deed- signed by both parties & clerk, keep for period of 1 or more years & then can convert into divorce (close to no-fault)

Conversion- both parties must sign

Requirements

a) must authenticate & state fact of separation

b) demonstrate parties intended to be separated

c) must be notarized

Rose- trying to use shareholder’s agreement; husband didn’t intend this to be separation agreement, had sex after agreement

Costa- divided assets, looked like separation agreement but made to protect from creditors; was no physical separation after agreement- had sex

-must also have physical separation- can be different parts of house- important that parties don’t have sex

Problems w/ fault & no-fault divorce-

NY- many people lobbied against moving towards no-fault divorce-

Churches & feminists- feminists said makes it private & may be about idea that men can leave wives w/o having to prove fault of wives

Some no-fault states moved back to fault-

Louisiana- covenant marriages- agree to have grounds if decide to get divorced- some clergy refuse to perform marriage if don’t have this

Availability

Boddie v. Connecticut (1971): class action suing b/c of filing fee for divorce- claimed it violates DPC-14th Amend.

-balancing test- Ct. finds state has monopoly in marriage & divorce- marriage citizens cannot dissolve marriage w/o state

State claims interest in preventing frivolous cases & uses money to allocate for other resources

Ct. says state is monopoly- interprets as SDP case

Issues- 1) are fees unconstitutional 2) is there fundamental right to divorce

-may have fundamental right to not paying fees for filing but no right to access to courts in all circumstances

-people’s indigency keeps them from being able to divorce

-fundamental right to marriage is limited & fundamental right to divorce is even more limited

Aflalo v. Aflalo (1996): some statues make religious accommodations (Ex. Recognizing relative marriages b/c of religion)

“Get” statute- husband refused to issue “get” which allows woman to marry again

Wife argues Ct. can order husband to issue this

CT. says problems: 1) infringing upon 1st Amend. Rights- free exercise clause- by being arbitrators of deciding whether something is religious are making religious decision 2) how to enforce it 3) under Jewish law- “get” has to be free & voluntary 4) wife’s religious belief’s caused problem

NY “Get” Statute- party seeking divorce must file statement that has taken every step to remove barriers to remarriage

-Issue of whether this is unconstitutional for ct. to require

NY Ct. of Appeals still hasn’t upheld

Property

History- Common law-1980-  economic consequences of divorce revolved  around strict title- property entirely in person’s name

Escape Clause- contractual & equitable remedies (Marvin) maybe constructive  trust

1980-NY- moves to equitable distribution system- marriage is equitable partnership- b/c legislature specifically rejected view of equal economic partnership

1980- Ct. also changed alimony to  maintenance

C/L wives entitled to this, husband had duty  to support her, husband can’t get   out if committed bad act, very fault based

After 1980- maintenance not fault based & gender neutral

Legislative history wants it applied rehabilitative (get spouse up & running)

Most times order temporary maintenance, permanent maintenance terminates upon death of party or remarriage of recipient, even if marriage is void

Maintenance-always subject to modification

Equitable distribution reward not

Parties getting divorced:

1) look at property & determine if marital property

2) if so, how will be distributed

3) should there may be maintenance- looks at this & equitable distribution- may affect how much maintenance given, however still separate

Marital Property- acquired by both parties or either party during marriage,after ceremony until execution of separation agreement or filing for divorce

Separate- before marriage, something that is bequest or gift, personal injury awards, anything described in prenuptial agreement as separate property 

NY Cases

O’Brien- medical license at stake as marital property- ct. finds is marital property

-wife sacrificed career & paid all bills, she had many degrees & credits at this time- basically

supported him- 

-he asked for divorce 2 months after licensing

-Ct. looks to see if party who sacrificed benefited at all

husband argues doesn’t represent property, is his acquisition of knowledge, says property is not

tangible, tradeable, can’t bring it to market-

-Ct. construes statute as legislature intended MP   as statutory creature, won’t look to CL, is

something of value (license is valuable property right); Ct. sets up payment plan b/c is equitable

distribution, not modifiable, is her right

Gen. Rule- license/degree in NY can be marital property

Separate property- when there is appreciation in value due to efforts of other spouse may be

factored in, marriage viewed as economic partnership

Bonuses- after file for divorce is marital property b/c based on what was earned during marriage 

If Parents pay downpayment for house is separate property

If property is 50-50, looks to factors to decide who gets what, can appeal for abuse of discretion

but only if judge doesn’t state factors why

Equitable Distribution Factors- NY DRL 236b- 1) income & property of each party at time of 

marriage & time of commencement of action 2) duration of marriage & age & health of each party 

3) need of custodial parent to occupy home 4) loss of inheritance & pension rights as result of 

dissolution 5) any award of maintenance 6) equitable claim to, interest to, or direct or indirect 

contribution to acquisition of marital property (degrees/licenses) 7) liquid/non-liquid character of 

marital property 8) probable future financial circumstances of each party 9) impossibility/difficulty 

in dividing property 10) tax consequences to each party 11) wasteful dissipation of either spouse 

12) transfer made in contemplation of divorce (selling or putting into mistress’ name) 13) any

other factor which ct. shall expressly find to be just & proper (except can never be fault based)

Maintenance- totally separate from equitable distribution, if spouse contributed to career of

another, will be rehabilitated to enter workforce; When longer period of time- looks at pre-divorce

standard of living; Ct. must explicitly state which factors relying on; Ct. now moving towards less 

maintenance; This is absolutely no-fault basis

IV.  Domestic Violence
-Overlaps w/ criminal & torts

Hawthorne v. State (1982):  Hawthorne shot & killed husband; Battered Women’s syndrome

comes into play through expert testimony; Lenore Walker- main expert- goes for prosecution & 

defense so can answer found some women who were not battered

-Theories of BWS- 1) most times doesn’t meet self-defense (doesn’t meet imminent threat,

excessive force, duty to retreat)- why didn’t woman leave; use learned helplessness to explain

this 

-Problems w/ BWS: 1) field isn’t scientifically developed enough yet, not sound theories 

(prosecution) 2) testifies about the mental state of person which is usually what jury must decide

-Ct. finds expert testimony is admissible to explain to jury why women would stay; almost all cts.

find testimony is admissible in criminal cases now 

People v. Liberta (1985):  EP problem; statute doesn’t apply to defendant; statute excludes 

marital rape (person not your wife); def. says they are legally married (formal def.); Prosecution- 

says are separated, t/f doesn’t meet legal def. of marriage (arguing functional def.); Appellate Ct.

says not legally married b/c of separation agreement 

-Real Problem- EP- men v. women, married men v. non-married men (RB test), Ct. finds it fails 

this b/c based upon outdated notions (idea that wife implies consent & woman is property of 

husband)- statute is unconstitutional

-States’ interests- 1) protecting against gov’t intrusion into marital privacy (right of privacy protects 

consensual acts & not violent sexual assaults) 2) the elimination of the marital exemption would

discourage reconciliation (the actual rape already does so) 3) marital rape would be difficult crime 

to prove (proving lack of consent always hard in rape cases) 4) marital rape is not as serious an 

offense as other rapes (no evidence to show that has less severe consequences, actually has

more serious consequences) 

-Uses IS for men v. women analysis- US Supreme Ct. has upheld gender distinctions b/c women

become pregnant; NY Ct. says no real reason for gender distinction here, even if might not be 

prosecuted, EP violated

-conviction is same b/c just strikes language in law- wins all of his arguments but still applies to

him

State v. Yaden (1997): Ohio statute says no person may cause physical harm to family member 

(defines as spouse, living as spouse or former spouse of offender); defendant claims didn’t 

cohabit b/c same sex couples can’t (says weren’t living together under family def.)

-Ct. goes to functional def.- looks to how other states have interpreted their statutes & other

states’ statutory schemes; also looks at other Ohio cases & comes up w/ test

-Test- definitions of “cohabitation” have 2 fact-specific prongs- 1) financial support (shelter, food, 

clothing, utilities, co-mingled assets) 2) consortium (mutual respect, fidelity, emotional support, 

affection, cooperation, aid of each other, companionship) 

-used on behalf of state to say this is crime & def. should be convicted

Domestic Violence- 3 categories

1) is it Criminal Prosecution- person being prosecuted by state for statutory violation

2) Civil Statutes- allowing person to get Order of Protection

3) Social Service Laws- statutes regarding funding or who can get services (generally broader

than OP laws, usually BW shelter)  

Who’s covered by statutes- 

-Always people legally married to each other

-OP not limited to family ct.- can still go to other places; Family Ct.- about relationships; Domestic 

Violence- can also be pat of matrimonial ct.- can order OP in divorce proceedings- may include

other things than just physical violence 

Family Ct. Act- NY- to get OP must me members of same household/family, legally now married, 

people related by blood/marriage, people formerly married, people who have child in common

Problems w/ act- Escalante- former stepfather who raped her when she was ii; can’t get OP, 

parents are divorced, no longer relationship by marriage, don’t fit into Family Ct. Act, but can get 

social service benefits and counseling

-Family Ct. Act- determines jurisdictions

-Parties have child in common- parental rights terminated, adopted, no longer legally related (very 

formalistic definitions in Family Ct. Act)- can’t get OP

What does OP do- V.C. v. H.C.- woman beaten by husband & son, no question that Family Ct. 

Act applies

-Sets out procedure- 1) after person served is fact-finding hearing (do acts that occurred 

constitute family offense- disorderly conduct, harassment 1st degree, menacing 2nd degree, 

reckless endangerment, assault, etc.)- Rules of evidence apply & civil standard (preponderance), 

trial judge finds either occurred or doesn’t   2) if did occur- goes to dispositional hearing- rules of 

evidence relaxed, Ct. has wide discretion, can issue OP, suspend hearing, require counseling or 

if aggravating circumstances can be up to 3 years

-General OP- “stay away” order, exclusion from home (more difficult to get); this case issue of 

whether ct. can order exclusion from home, ct. says doesn’t need to be done in matrimonial ct., 

family ct. has discretion, they created situation in 1st place, shouldn’t be able to profit 

Mutual OP- if family offense & looks like fighting rather than battery, will order this; Ct. will ask if 

this is ok; person should say no b/c implies fault by both parties, there is central registry; OP 

picked up by state for certain types of employment & professional licensing; OP can be appealed 

How to enforce OP- OP is piece of paper that must be enforced (has other acts, besides crimes 

that person shouldn’t violate such as going to workplace, almost as if defining these acts as 

criminal); if violated, call police; what if police don’t want to enforce & consequences follow-

Sorichetti & Balistieri- need special relationship to sue

-Problem of lack of police intervention- can 1) bring suits against dept.  2) education & training-

mandatory for police officers & judiciary (problem- if clients don’t fit into cycle of BWS learned 

through training)  3) Mandatory arrests- statute- NY- shall arrest, but still must have probable 

cause of felony or misdemeanor being committed; if OP violated, is misdemeanor family offense- 

officer can determine who aggressor is

-Mandatory Arrests statute is controversial- (Problems)- 1) disproportionate impact on racial 

minorities 2) officers can use arrests for other police interests (if placed under arrest- can search 

& use arrests to search large areas when wouldn’t have probable cause other wise) 3)

disenpower women from calling police if know will be arrested- don’t trust police, immigration & 

economic problems, language barriers  4) cultural differences- want law to be culturally sensitive

but should it be allowed to against universal norms 5) what should role of community be- are they 

covered by statutes- would money be better spent on community education, training

V.  Children- Custody, Support & Visitation

Parent v. Parent

-main standard for children- Best Interests

-for custody, ct. will look at whether or not parents are married; NY- BI factors not stated in 

statute, developed from case law; within sound discretion of child ct., will only be reversed if trial 

judge makes mistake/abuse of law 

Tender Years Presumption

Devine v. Devine (1981): deals w/ tender years presumption; child of tender years belongs w/ 

mother; 1st problem- what’s the age for this, generally looked at as under 7; Rule came from idea

that child was almost property interest of father- Natural Law- father got custody, had natural 

right; 1830s- “tender years” came about- rule does not operate when child is of tender years

-Problem- as a “maternal presumption”- could be rebutted if mother was unfit (ex. Sexual 

conduct); 1980s- issue of whether there should be this presumption; problem was

unconstitutional- EP, gender classification- Orr v. Orr- alimony case- Alabama statute said only 

women entitled to this- state had to compensate women for economic disadvantages suffered 

when got married

-This case eliminated tender years presumption- Cts. No longer use this or say this presumption 

(would be error of law), but can use same reasoning to find best interests of child; other gender 

determinations used by cts.- gender matching- not as much as tender years, when older

-Now changed to primary caretaker presumption (asks questions of relationship w/ child)- 

sometimes operates as tiebreaker; in NY is factor- NY has no presumptions

Primary Care

Shearer v. Shearer (1994): West Virginia; Ct. looks at for primary caretaker- who clothes, bathes 

child, cooks, provides medical care, kinds of shopping done, arranges childcare, disciplining, 

putting to bed, changing diapers

-Problem- w/ quantity & kinds of things done; reverses trial ct. b/c of abuse of discretion- awarded 

custody to father b/c was better educated & had better job; other factors to consider- 1) if person 

awarded custody, will that person be the actual guardian  2) preference to keep siblings together

cuts against gender matching 

-Problem w/ trial ct.’s discretion is when does it become biased- gender bias- not allowed; class 

bias- usually calculated in terms of child support in NY; Cts. Can look at other things such as 

education in area where parent lives but can’t argue in terms of money or what has bought or can

buy

Race

Palmore v. Sidoti (1984): involved bias & race & race rule & BI of child; mother re-married black 

man, father sues for modification of custody (always subject to this); has to prove there has been 

substantial change in circumstances- if find this, then goes to BI test; father argued that mother 

living w/ someone else, African American, ct. found this was substantial change; then applies BI 

test- generally ct. looks at same evidence as “substantial change in circumstances” test

-Ct. considers recommendations of law guarandian- represents interests of child- recommended 

custody be changed, lifestyle not accepted by father & society; child will be subject to scrutiny; 

trial ct. accepted this; father claims she was living w/ man before marriage- put her own desires 

before child’s 

-Supreme Ct. did EP, racial classification, gets SS; States’ interest- BI of child (CSI), state 

arguing on behalf of child; ct. says injuries/bias they inflict not allowed

-“Privacy biases may be outside reach of law, but law cannot, directly or indirectly, give them 

effect.”  

-another factor in BI of child- stability- in BI to have stable living environment

-Ct. can take race into account; can’t use to argue in favor of race; in bi-racial cases- NY has 

looked at racial matching- what does child look like & is perceived as- famous NY case- Farmer v. 

Farmer- bought experts to testify in NY, what its like, what children would be identified as; mother 

could argue- can try racial classification; if arguing- could argue that she understands children are 

bi-racial & has ties to community (open-mindedness) 

Religion

Abbo v. Brishkin (1995): deals w/ whether religion can be factor- yes; wife converted to 

Judaism, had child, then wanted divorce & converted back; is about religion of child- will consider 

factor especially when child shares religion w/ 1 of parents; Ct. can’t order mother to raise child 

as Jewish (1st Amend. problem)- cts. Often do this- can tell custodial parent that they must/ can 

do certain things- has to be around acts, not religion; Ct. can look at status quo or religious 

identity of child, can order to keep child in religious instruction

-Another factor cts. Look at- “friendly parent”- (things done w/ child & relationship w/ other 

parent); as to other parent- person who allows both types of religion as to just 1 (Example)

Friendly parent factor- problem w/ domestic violence- cannot maintain good relationship w/ other

Parent; parent who is battered may lose; OP may give ct. reason to nullify this

Sexual Orientation
Tucker v. Tucker (1996):  trail ct. gives custody to father, looking for abuse of discretion or error; 

trial ct. looked at factors such as preference of child, keeping siblings together, bonding w/ parent, 

custodian’s moral character & emotional stability, religious compatibility, etc.; trial ct. stressed 

father was better moral example b/c of mother’s cohabitation- mother’s problem w/ this decision- 

says morality has to be linked to BI of child

-There are 4 different tests for sexuality (Most times about sexual minority-homosexuals)- this ct. 

uses nexus test

-4 approaches- 1) per se unfit- if parent is sexual minority, committed adultery, or cohabitates is 

unfit (older test)  2) presumption of harm- if presumption not in BI of child, person has to prove no 

adverse impact  3) Nexus- must be link or nexus btwn. parent’s sexuality or conduct & harm to 

child (BI); party claiming has burden of proving this  4) no link at all- sexuality is irrelevant

-In order to determine harm- look at social climate/social stigma (common argument); parent 

could argue Palmore- law can’t use private biases

-Assumption of trial ct.- whether/not statistically child has better/worse chance of becoming 

sexual minority; other factors do come into play when not using per se test

-Trial ct. questions morality by cohabitating w/ someone who isn’t married to; counter-argument- 

not allowed to get married; Cts. Often use displays of affection as harm to child; Stability- Ct. says 

this is problem, she’s not settled in her own identity (is harmful to child); puts herself before child- 

question of whether it is something very gender oriented

-Dealing w/ BI- if both parents are fine, which is better- applying abuse of discretion standard- trial 

ct. has a lot of discretion (hard standard to meet) 

Careers
Rowe v. Franklin (1995):  father gets custody, mother is working; Ohio statute- lists factors, also 

looks at half-sibling, relationship w/ boyfriend & school performance; trial ct. gives custody to 

father b/c of poor choices of mother- goes to school, is moving, is pregnant by boyfriend; gave 

child too much to adjust to- mother put own interests first, had personal agenda

-Abuse of discretion standard- overlaps w/ erroneous matter of law- mother would want this (is

easier to win on appeal); could argue 1) look at evidence ct. considered & what didn’t; didn’t 

consider what father wasn’t doing or did to explain actions of other party (Ct. not considering 

some evidence) 2) mistakes of fact in trial judge’s opinion- not contraverted in testimony (law

school entrance, when started working, trial ct. not relying upon correct facts)  3) look at weight

of testimony (hardest arg.)- on appeal have to argue a lot of witnesses said this & trial ct. went w/ 

minority

-Other argument- Mistake of law (wrong standard) trial ct. said it was using BI (used factors & 

statute incorrectly)- error comes in b/c mother argues that even though trial ct. said was using 

this, used reproval of mother standard

-Appellate Ct.- reversed & remanded to trial ct. to use correct standard- mother would then try to 

request diff. Judge- makes diff. In case- try to make bias arg.- however same judge hearing case

NY Case law will specifically not disfavor working mothers; childcare/surrogate care debate- 

preference for parent who won’t do this; Other debate-time or quality time

-Childcare- cooking or educational things; Surrogate care- trial cts. Generally prefer members of 

family especially if they previously provided the care  (is in BI of child to continue this) 

Domestic Violence
Dschaak v. Dschaak (1992): ND statute- DV is factor in determining custody- (NY- if DV is 

proven, ct. must consider the effect of such DV on child); trial judge gives custody to father- 

continuity- so child won’t have to adjust- stability to child- not changing residence, schools

-Ct. found no DV- father took advantage by verbally abusing her b/c of immaturity & controlling 

husband, no physical abuse, no DV

-Appellate Ct. says abuse of discretion b/c trial ct. said was not DV- this isn’t determination made 

By trial ct judge in his discretion t/f have to show abuse of discretion

-“Friendly parent problems” in DV situations- may not want to be friendly; also failure to protect 

from other parent & 3rd parties (boyfriend, other family members, children- not in BI)- look at DV- 

how to account for this, if parties divorcing- more favorable, if continuing in situation, not favorable

Physical Disability
-Similar to sexuality, but less cases, mandates link btwn. disability & BI of child- can’t be purely 

stigma related

Mental Disability- much harder to litigate harm to child much more likely to be presumed

Exception- “when controlled through medication”- psychiatrists testify on this & likely harm to

child

Joint Custody
Bell v. Bell (1990):  difference btwn. legal & physical custody; Legal- makes major decisions-

medical, school, childcare, religion; Physical- where child lives, housing, day-to-day decisions

-Parties divorced, made decisions together; Statute- policy favored joint legal custody; trial ct. decision was erroneous- failure to cooperate is grounds; NY- no presumption regarding joint legal/physical custody (most often agreed to, not imposed)- if don’t agree & are fighting, can’t have joint- hard to make decisions together

Joint Physical custody- 1) most usual- children move from place to place (adequate housing by both parties 2) children have their residence-3 homes- parents alternate weeks & go to children’s home 

-Primary Physical Custody- question of visitation

General Rule- Liberal Visitation- weekends, 1 weeknight w/o overnight, summer, holidays (schedule), birthdays- generally alternating years 

When Parties aren’t complying w/ visitation- Curtailing Visitation
Hanke v. Hanke (1992): father sexually abused stepdaughter previously; allowed overnight visitation w/ other daughter; issue of what is in BI of child (visitation)

-Ct. says mother had justified belief

2 Restrictions on Visitation:

1) Overnight stays- usually when allegations of sexual abuse or living conditions- presence of paramour, roommates, no separate bedroom, poor parenting style

2) Supervised- only in presence of someone else (private party agrees to, state/quasi-state actor-community centers, social workers) when allegations of sexual physical abuse or lack of responsibility

3) can also be total denial in extreme circumstances

Turner v. Turner (1995): child support & visitation not linked (can’t deny visitation based on this

-BI- look at this- if parent can’t pay, unless parent is neglectful & doesn’t want to pay, may give no visitation 

Child’s Preference
McMillen (1992):  ct. will consider child’s preference as factor; father seeking to modify custody- appeals Superior Ct. holding; claims substantial change in circumstances- child getting older (allows his testimony in, is afraid of stepfather), changes his mind

-Ct. looks at child not getting his way, so wants to change custody

-Wishes of child never controlling- must also look at other factors- 1) objective age of child  2) are reasons minor articulating good reasons (here, 11 year old child, afraid of stepfather, gets along w/ father & stepmother, mother doesn’t watch his games, leaves him home alone, doesn’t stop stepfather)

-Ct. says both house are suitable-BI- child’s wishes tips scale (often occurs)

-How do child’s wishes get before ct.- very hard previously- judges would call child in chambers w/o parents- now have notion of law guardian- exists in NY

Leary (1993):  problem- conflicting views of what appointed person should be doing; is person advocate (articulate & zealously represent child’s wishes) or more like guardian (talks to parents & child, looks at everything, & make BI assessment him/herself) 

-Law guardian can make/break case- to what extent does trial ct. abdicate responsibility- some states is guardian ad litem- doesn’t need to be attorney- makes independent judgment- “substitution of judgment”- what child would want if old enough to make decision

-is advocate & mediator- to enpower/protect child 

NY DRL 241- Law Guardians
1) can chose attorney or have guardian appointed at discretion of ct.

2) parents often try to terminate guardians- NY- minors cannot waive counsel

Experts
Rebecca B. (1994): when is trial judge relying too much on experts; father sleeping in same bed as child; mother gets sole custody

-Appellate Ct. reverses- says can look at facts itself & change; was substantial change- child’s bond w/ father, mother’s discipline

-Experts- psychologists- mother not friendly parent (excludes other); law guardian & legal aid social worker recommended custody to father

-Holds trial ct. was w/o expert testimony- 1) child’s preference 2) relationship w/ both parties

Modification
Rosenfeld (1994)- NY- need substantial change in circumstances to modify custody, then BI of child; father had custody- turned kids against mother; parental alienation syndrome (still being litigated in NY) 

-Appellate Ct. says- just look at facts at what happened to children (middle ground cts. Take); says stepmother well intentioned but views children as items to be secreted- false allegations of sexual abuse, repeatedly taking child to doctor, let child think mother was coming knowing she wasn’t

-Law guardian said father should have custody; Ct. gave to mother

-Parental Alienation Syndrome- would be hard for children to live w/ her if hate her now  

Relocation
Tropea (1996): NY; changes access to child for person visiting; what is condition- BI of child- however, no previous hurdle like modification

-not about deprivation of rights of non-custodial parent; economics very important- better standard of living, custodial parents will have resources to pay for visitation as result of this; open-ended balancing test-no hurdle

Child Support- NY DRL 240
Statutory formula- steps

1) take combined income of parents

2) # of children & look up statutory percentage

3) take that % of total income

4) take % & pro-rate- separate it out back to how much parent makes- if parent makes 75% of income, pays 75% of child support (Ct. can adjust if impacts on parent too much) 

Third Parties- Non-Parent v. Parent

Alison D. (NY 1991):  trying to argue herself as parent; not biological parent; her & mother made agreement to have child & raise together; claims she is de facto/psychological parent; issue of whether she has standing or is she parent- if so, then goes to BI (hurdle)

-Theory- has to fit into parent under DRL-only parents, sibling, grandparent can petition for visitation (she’s trying to argue fits into parent

-Virginia M- can’t petition b/c is 3rd party non-parent- doesn’t fit statute; Ct. of Appeals says no standing- legislature creates this, can’t do something they didn’t find- best case would have been Braschi- legislature doesn’t have final word- uses terms which same ct. interpreted in broader way; Bi doesn’t come before ct. b/c no standing- when case decided, was majority view- has come to be minority view in other states that considered it

-Wisconsin, NJ can make psychological parent argument-

Factors for considering this: 1) parent has fostered relationship btwn. non-biological parent & child (agreement)- way of getting around parents 14th Amend. const. Rights (waives this)  2) evidence of bonding btwn. child & 3rd party  3) lived together in same household  4) 3rd party wants to be psychological parent- never received money or expected it- babysitter, nanny problem  5) 3rd party contributed to child economically or non-economically (care taking)

-May soon be view in NY- as of now law in NY is Alison D; if meet statutory requirements-then BI of child

-Dissent- judge makes reference to Bennett- “child is not sub-person”

Bennett v. Jeffries (1976):  3rd party seeking custody (in specific case, can be arguing Jeffries & Alison D); Plaintiff (biological mother) informally placed 8 year old child w/ Jeffries when younger

-Test- there must be extraordinary/exceptional circumstances- if 3rd party survives this- equal to parent & do BI test

-Exceptional circumstances- prolonged separation (look to contact biological parent has w/ child), abandonment, surrender (intended to be permanent), unfitness (substance abuse, incarceration, mental hospital), permanent neglect (doesn’t have to be legal finding)- have this hurdle b/c of parents const. Rights 

-In case, ct. looks at- mother’s unwed status, child’s preference, primary caretaker, bonding (in favor of 3rd party), ability to provide (goes to both parties)

-Trial ct.- would call in experts & law guardians- can have some kind of joint custody/visitation- looking at BI of child- try to reach agreement

Grandparent Visitation
Troxel v. Granville (2000):  grandparents petition for visitation- deceased son’s parents- mother remarried, stepfather adopted, mother denied some visitation

-Washington statute- “any person can petition for visitation at any time considering BI of child” (very broad category at issue)

-Mother’s arg.- 1) can have BI hearing- see if win/lose 2) attacks statutes constitutionally- infringes on parent’s right to raise children- directing children’s upbringing- fundamental right- state must have CSI

-Ct. says problem w/ Ct. making decision on BI- state claims CSI is giving child total best of family- this isn’t compelling to break up family; there has to be harm to child 1st
-Ct. says no harm to child, t/f no CSI- statute providing to any person is too broad

C.M. v. M.M. (1998): NY Grandparent Visitation case- Family Ct. Act- grandparents can file for visitation (1 parent is deceased/equity sees fit to intervene)

-For grandparent to have statutory standing: 1) real death of child or 2) equitable basis- interpreted by looking at 2 factors- a) relationship w/ child (nature & extent of grandparents’ relationship)- live very close, have taken care of child (best case scenario)  b) basis of parents objection to visitation (best facts- some kind of abuse, worse facts- had fight & mad at grandparent)

-if grandparent meets test, goes to BI; satisfies Troxel b/c of intermediate step; argument against- doesn’t really look at harm to child 

Who is Parent- Sperm Donors & Surrogates

In re Thomas S. & Robin Y. (1994): sperm donor seeking order of filiation (declaration of paternity) & visitation; was biological father- there was some agreement that mother would raise child w/ partner- he had some contact w/ child- he would argue this was visitation

-Mother would argue- children were involved, but father & his partner were doing things w/ mother & partner

-trial ct. uses equitable estoppel to keep him from asserting he’s father (opposite of Alison D.) 

-Appellate Ct. disagrees & reverses- either legal parent or not- actions can’t do anything unless is neglect/abuse- can’t deny parenthood by estoppel- entitled to visitation if in BI of child

-Determination of BI- friendliness & undermining of parent, bond w/ child; Ct. issues stay- will be no visitation, motion pending & issue thrown out 

Adoption of Tammy (1993): Massachusetts; 2 women partners want to adopt child; Susan-biological mother & Helen-partner; (uncertainty in law- does mother have to adopt child- if not, her rights would be terminated-uncertainty in law); was intended that Helen be parent (was her cousin that was sperm donor); social workers look at house & talk to women; ct. looks at what child calls each, economic & emotional bonding; father signs adoption surrender

-Expert Testimony- child has her own law guardian, what happens if 2 women break up, ct. looks at economic benefits (inheritance, social security benefits)

-technical legal issues- can 2 people who aren’t married to each other adopt & can you have adoption w/o termination of other party’s rights (looks at stepparent adoption exception); problem w/ this- adoption laws envision would have 2 mothers & no father

-Ct. treating this case as stepparent adoption exception; NY- allows 2nd parent adoption but not psychological parent 

In re Baby M. (1988): Surrogacy k- consideration of $10,000 after successful birth; trial ct. enforces k- bases on separate theories- k theory & family custody (BI)

-NJ- refuses to enforce k- getting paid money for adoption illegal, doesn’t consider BI- violates public policy- looks like baby selling- parents can’t sign away parental rights in k; purchasing reproductive rights 

-Each party arguing not having custody would infringe upon const. Rights; Stern- his right to procreate (already did this, custody at issue here), wants to extinguish Whiteheads’ right; she cites Meyer, Pierce- doesn’t necessarily mean custody, considers in not enforcing k

-EP arg- Stern- man’s infertility v. woman’s infertility- gender classification- if man can donate sperm, woman should be able to donate egg & be paid for it- gets IS- says women not similarly situated biologically b/c of time/impact on body- process of donating sperm very diff. Than gestating egg

-k & const. Arg rejected then treated as custody dispute btwn 2 un-married people

BI-

Stern-had custody for past year & ½, ability to support vastly different; Whitehead- not friendly parent, her beliefs in own ability to raise child & refusal in psychological testing

-Ct. says 1) from now on father will not have custody in arrangements w/o BI analysis first (will remain w/ mother)  2) Surrogacy ok- if no money taken & mother still has opportunity to rescind 

NY- surrogacy prohibited by statute 

Johnson v. Calvert (1993):  embryo transplantation; husband & wife-sperm & egg implanted in Johnson (gestator & birth mother); issue of who is mother; under statute- person who gives birth to child, but she is not genetically related

-Ct. looks for other def. of mother- looks at paternity, genetic & blood testing & extends to mother def.

-Ct. not getting into custody- can only be 1 mother (Calvert)- Ct. uses theory- intentional parenting theory

-Surrogacy k- is evidence of intent (Johnson didn’t want to be mother)- strictly speaking k isn’t being enforced; Ct. disputes notion that women unable to k for reproductive capacity 

Critiques-2

1) genetics becomes all- even though ct. resting on intention- can tell who is parent by genetic testing

2) Racial critique- much media coverage- visual by photographs- Johnson-black, other couple- Asian & white (child looked like this)- couldn’t be mother b/c didn’t look same in terms of race 

VI.  Children- Abuse & Neglect

Abuse & Neglect
-State operates through child protective custody; name of agency often changes (NY) when going through crisis

-Modern product- state comes in to protect child- uses statutes around protecting animals, preventing cruelty (1st done in 1874)

-Theories-  1) challenge to parental autonomy- 14th Amend. DP- family privacy- most times const.  

2) Justification for state interest- state as parent patriarch- (parent of country)- protecting future citizens, own identity, prolonging itself

-Abuse & Neglect- has different names in different states; in NY- civil cases in Family Ct.- be careful in language- child being adjudicated, abused, neglected; not parent guilty of (criminal)

-Remedy- removal of child, foster care; Criminal Ct.- punishment of parent

-NY- Abuse-more serious- usually physical; Neglect- generally les serious activity

-Issues- derivitative- can it be imputed to other children, shaken baby syndrome, discipline, children dying, dirty house syndrome, med. Neglect, emotional neglect 

NY Statute- Abuse & Neglect- NY Family Ct. Act 1012-

Abuse- upon child less than 18- 1) inflicts or allows to be inflicted physical injury which can cause serious injury 2) commits, allows sexual act/ offense against child

Neglect- 1) physical, mental, emotional condition impaired or in imminent danger b/c parent fails to exercise minimum degree of care by a) doesn’t supply adequate food, clothing, shelter, education, medical b) excessive corporal punishment, misusing drugs/alcohol and 2) child has been abandoned by parents who is legally responsible for care 

Standards for Intervening in Family

In re Juvenile Appeal (1983): 6 children, 1 dies, has unexplained marks, state takes custody of other children & removes them for their safety

-Process- Social Services went to home, saw conditions, removed them; Emergency removal- can come in on accord- then by some statute protective services goes to ct. to file petition- Neglect Petition- 1 for each child- b/c of dirty house, baby died, had gone to school w/o eating breakfast; then is ex parte hearing- only 1 side present, not mother; after this- 10 days later- hearing w/ mother- (both parties present) main testimony- about why 9 month old baby died, was viral living infection, marks not why died

-Trial ct. finds probable cause children in danger (Crim. Procedure Standard)- relatively low- more applicable standard on ex parte

-Mother appeals- wrong standard (mistake of law), is unconstitutional, & abuse of discretion

-Const. Arg.- state has to show CSI- “protection of children”, “future citizens”, not BI, but risk of harm to child is NT- Ct. assumes this

-Could argue there’s less burdensome means- monitoring household, educate parent to stress family integrity argument, is deprivation of DP right- way of reminding ct. parents have rights

-Ct. reverses judgment on immediate risk to children- stresses this- (really has to do w/ const. Rights) was error to remove; temporary custody ended up being 3 years- Ct. shocked by this 

Parental Privilege to Discipline
Moore v. State (1972): criminal case; 3 year old child dies- defendant stepfather says was disciplining her- he spanked her b/c she was sitting by herself, not playing w/ other children- led to her unconsciousness & death; was spanking & shaking her hard, spanked on butt, but used sandal until she bled; shook her 5-6 times

-Medical Testimony- bruises couldn’t have been just from shaking, was blow to head (she hit her head while he was shaking her), was accident

-Occurs in context of his 14th Amend. right to discipline, however can’t be excessive- Test is whether punishment exceeds bounds of due moderation

-NY- excessive corporal punishment is neglect in civil aspect, can still be abuse if physical injury or substantial risk of physical injury

-Who decides standard for excessive discipline- in trial ct.’s objective- problem is objective/ subjective

-Argument to this: 1) cultural variables in punishment 2) historical changes- way parent was punished, not about whether parent was justified, about protecting child (comes into play in remedy, disposition) 

-Child is still adjudicated (either abused/neglected or not); remedy can be anything from going to parenting classes to removal of children

-Generally- corporal punishment doesn’t have to be physical conduct but has to be physical ramifications

-Problem w/ shaken baby syndrome v. brittle bone disorder- evidence not very strong currently- medical controversy 

Physical Neglect

In re N.M.W. (1990): Iowa- term- child in need of assistance- 6 year old gets lost block away; returned home by police who report condition of home

-In NY- if financially able & reasonably able to do so, must provide shelter, food, etc.

-Issue here is inadequate shelter- extremely unsanitary conditions- housekeeping may be subjective standard

-Protective Agency- needs to put in facts to make objective- usually animal waste makes/breaks case, no food or garbage in house- generally can get around

-Dissent- different picture- fact that mother is poor, housekeeping not enough- look at does it harm child living in dirty home w/ mother v. foster care w/ strangers- doesn’t go to disposition- goes to remedy- can get housekeeping school 

Medical Neglect
In re Philip B (1979): 12 year old boy w/ down’s syndrome- doctors recommend surgery- parents withhold consent; medical testimony about risk inherent

-Parents claim- DP 14th- have right to upbring children including medical care

-Appeal- not substantial evidence to support trial ct. decision

-Medical decisions- have 14th Amend. right to this especially where difficult decision or risks involved

-Medical neglect cases- usually part of general neglect- not taking child to doctor; usually arise when cultural/religious differences (1st Amend)- State may sometimes take custody for sole purpose of giving consent 

-Evidence should be uncontraverted for state to win 

-Baby Does’- medical neglect includes non-treatment of newborns

-Educational Neglect- child must go to school until 16; child will be juvenile delinquent or parents will be guilty of neglect 

Emotional Abuse & Neglect
In re Shane T (1982): father verbally abuses 14-year-old child; NY ct. finds this is abuse; even though actual acts are verbal- says there is emotional health at stake (emotional abuse) 

-is mother found to have abused/neglected child- yes by not preventing father- statute says “allows to be inflicted” 

-parents are separated- mother should have reported or moved to modify custody & visitation- probably different remedies at dispositional stage- idea that 1 parent powerless- not excuse 

Sexual Abuse
In re Jaclyn P (1996): civil case- abuse under Family Ct. Act- fact finding hearing & other dispositional hearing- child adjudicated

-Adjudication & dispositional hearings- same evidentiary problems- can & to what degree can child testify- difference in expert testimony (psychiatrist & medical) syndrome problems (if child fits in) 5th & 6th Amend problems- hearsay 

-Process & Validation- mother calls state reacting to children’s sexual acting out- case worker interviewed child- then experts- then pediatrician for medical evaluation

-Most impt. thing before case- validation (can’t ask wrong questions- leading, putting ideas in child)

-Child has law guardian; many experts- mother testifies

-trial level- standard or preponderance- judge dismisses b/c evidence is even

-On appeal- ct. reverses- next stage- dispositional (like custody)- mother will get custody

-Father claimed mother was making up b/c of custody dispute- state takes over for abuse & neglect proceeding- already resolved in this proceeding, t/f custody petition stayed- outcome of this can determine custody decision- takes priority & precedent 

Foster Care

Smith v. OFFER (1977): foster families have const. Argument; want some type of mandatory hearing for what will happen to child that has been in care for some time

-SDP argument- Meyer, Pierce- problem- not biological parents; parents still have rights assuming they haven’t been terminated

-FP- arguing they are functional, psychological parents- so should have some 14th rights

-PDP argument- are NY procedures consistent w/ DP

-FP- argument against family being biological- Griswold- marriage not biological- certain legal relationships not biological-FC is one- all family relationships don’t have to be biological- is creation of state

-Problem- is k w/ state- they’re compensated, temporary, right of agency to remove child, FP just holding child

-Ct. says purpose of FC to get child ready to go back, to extent FP has become psychological parent is not in BI of child- BI of child to go back home; FP violating k w/ state; original goal of state- family reunification

-Ct. may be some small liberty interest; case has been interpreted as none; Ct. says need to decide but process here is more than enough 

State Responsibility for Children
DeShaney (1989): absent special relationship, state has no liability, child has no constitutional right to be protected; father who has abused him is not state actor; different scenario if child being abused by FP; caseworker investigated- insufficient to create special relationship

-Dissent says creating protective agencies leads people to believe they are being protected & state should be liable 

Marisol v. Guiliani (1996):  suit against city; lots of claims that system not working very well; how does child litigate against system

-Constitutional argument- failure to protect child from harm- have to show special relationship 1st- have here, are in FC, custody of state

-Problem is is it more than physical harm- Ct. says have right to be free from physical harm but also some unreasonable & unnecessary intrusions into emotional well being; Protection is the right to be free from emotional harm, but not the right to be in the least restrictive environment. Conditions of confinement (group custody; reform school) have to have a reasonable relationship to purpose of custody; Right to not be deprived of family autonomy; Kid has a right to be w/kid’s parents.  

-Child- also has DP right to maintain relationship w/ family- Ct. will not accept argument in terms of FC- not applicable here

-Statutory claims- can sue agency for failure to comply w/ enabling statutes & own regulations 

Termination of Parental Rights

General Procedure- after child has been found to be abused/neglected & put into foster care- move for termination of parental rights

2 prongs- 1) fact-finding hearing for permanent abuse/neglect- looks for what’s happened from time of 1st disposition to now- what have parents done to change conditions- usually requirements state places on parents  2) if finds this- move on to disposition- one could be termination of parental rights or postponement, giving parents another chance

Adoption & Safe Families Act (AFSA)- some things have change under this

Policy change- supposed to make termination easier- reorients process to rights of child as opposed to rights of parent 

-“children languishing in FC”- Congress phrase

-Speeds up process to make child free for adoption

-Critiques- 1) make more like divorce- different types of custody- AFSA- too many children languishing in FC

-Permanency Hearing- problem- time span- 15 out of last 22 months- child can move in & out of FC- doesn’t have to be consecutive

-Problem as practiced- dispositional & permanency- hearings can be together, but sometimes not- depends on judge determining

-Permanency hearing- really about state having plan- permanency plan- what state intends as permanent plan for child- can have alternatives- making state more responsible for this

-Another critique- by large, abuse & neglect part of welfare system- AFSA about controlling poor

Procedural Safeguards- 

1) Parent doesn’t have right to counsel in these proceedings (federal)- in NY- does have const./statutory right to counsel (sometimes only provided at termination stage- can be problem for lawyer)

2) Standard of Proof- trying to prove permanent neglect- Civil Case- preponderance (NY standard in Santowsky) – clear & convincing- higher civil standard- in Santowsky- ct. decides is standard constitutionally required b/c of 14th DP rights of parents

Santowsky:  ct. look at this also as PDP case; trying to judge what type of standard should be used in termination of parental rights case; Ct. says have property/liberty interest- t/f must use Mathews v. Eldridge balancing test- 1) risk of erroneous deprivation- (risk of error btwn. parent & state- trial judge has wide discretion but state has all resources)  2) private interests affected (about parent v. state, child becomes object, parents interest in custody of child in fact-finding stage; in dispositional- child becomes person, look at BI)  3) countervailing gov’t interest ( interest as parents patrie- child as future citizen- goal to provide permanent home & preservation of family bond) 

-Ct. says burden of proof wouldn’t have administrative costs; most compelling argument of parent- by analogy- standard on termination of rights should be at least as high as suspending driver’s license (argue just as important as these rights) 

-Conflict in ST’s of reunification of family (general goal of state agencies before AFSA) & AFSA- shifts goal to permanency of child

-Congressional statute- family law supposed to be within province of state- can implement AFSA or not- if not, won’t get federal funding

-Mandate of FC agencies to file for termination of parental rights if child remains in FC for 15 out of last 22 months-  (doesn’t have to file if in kinship FC- placed w/ relative by state); FC agency must make reasonable efforts to reunite parent & child during this time

Exceptions where agencies not required to make reasonable efforts:  1) parent subjected child to “aggravated circumstances” (severe or repeated abuse)

2) parent has been convicted of specific crimes where child was victim or intended victim

3) parental rights of parent to sibling or half-sibling were previously involuntarily terminated

NY Cases
Marino S.: stepfather abused child & convicted; state says doesn’t need plan b/c meets aggravated circumstances (severe abuse)

-Ct. says don’t need to make reasonable efforts to reunite b/c of escape clause for aggravated circumstances

-Ct. can order state to make reasonable efforts if in BI of child

-Mother argues shouldn’t apply to her b/c she was abused herself- Ct. said she wasn’t operating out of fear

-Cts.- generally want to keep siblings together

-derivative circumstances must be aggravated

-if severe abuse, generally no duty to reunite

Adoption of Jonee (1999): AFSA- FP will be denied if convicted for spousal/child abuse, neglect, child porno, etc.; barred b/c of criminal conviction in 1978- aunt challenges this- Federal & NY state constitutional rights

-DP claim- her status as relative- extended family claim- have familial 14th Amend. rights- also claim w/ help of law guardian- child has right to be free from arbitrary state decisions (may be PDP- more under state constitution)

-Ct says this provision of AFSA unconstitutional under state constitution- no opportunity to rebut presumption; is pre se disqualification- “irrebutal presumption”- must be more individualized determination

-generally, not being enforced- family ct. judges holding unconstitutional, state not appealing- rather goes to specific hearing of whether crime bars person 

MaryLou:  Kinship FC- maternal GM FP- seeking permanent custody

-Argument- AFSA has given her as FP right to intervene in state abuse & neglect proceeding & seek permanent custody; Ct. says no

-GM really tried to do Bennett v. Jeffries type case- Ct. says can’t intervene & short-circuit; if brought this type of case, would be stayed; trying to get around provisions of AFSA- kinship FC- requires general parental consent

-State can come up w/ alternate plans- if parent complies or doesn’t- 1) generally parent has to consent for relative custody or 2) relative has to prove unfitness (Jeffries)- permanent neglect 

People v. Smith (1998): criminal sanctions- remedy- prison; can be criminal neglect (endangering welfare of child)- not may of these- depending on political climate

-Problem w/ NYC- increase in criminal cases- article compares this w/ family ct.

-Mother charged w/ endangering welfare of child on 4 counts; moves to dismiss- left children home alone for 2 hours; no food in home

-Ct. says looks to family ct. act & civil law for definition of abused & neglected child- looks at difference between juvenile delinquent & persons in need of supervision (PINS)

-Mother’s arg.- leaving younger children in care of older (12 &13) is common tradition- most have babysitting jobs; Ct. accepts this

- Must look to length of time & time of day- shorter time, daylight- better for parent

-What is custom for children babysitting?

-Cultural standards- have people argue older siblings, generally care for younger (put on evidence/affidavits) 
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