Family Law








1-23-03
Equity – a balancing of the right of the parties – much more about balancing and less about rules.

Generally rules are vague and will have more factors than elements.  

Appeals are generally about abuse of discretion, and because it is in equity, the trial judge has a great deal of discretion.

Discretion comes from the historical genesis of family law in EQUITY

COURTS OF CHANCORY – COURT OF EQUITY

Petition – cases started by complaint.  It tells you it is proceeding from an equitable history.

What are the sources of family law?

State law

Family law is only made by the states.

Different types of federal law:

Words which have family, spouse, child.

Any time there is crossing of state lines, it is a federal rule.

There are uniform child and divorce acts…..

There is also federal constitutional law

In the federal system we will be looking at the 14th amendment-

Individual and family privacy

Reading a LFR Case

· Who is the conflict between?  

Should give the sense if it is a constitutional case or just a dispute between the parties.

· Name the relationships between the parties

Naming the relationship is a statement of the issue.

· What are facts and what are characterizations of the parties? What is the ultimate fact to be determined?  What are the legally relevant facts?

· Why this case? Why now? How does it fit in with what I read before?

· Be very careful about the rule.  Remember that there probably aren’t elements.

· Evidence.  Much of the problems that occur has to do with the kinds of evidence the court hears or not hears.  Presumptions or burdens
· Much of family law is very very messy.  There is a heavy reliance on experts.

Who is providing the testimony and who is providing the experts.

· Look at the theoretical perspectives and values of the judges.

Judges have very particular views on family. Etc.

Who gets Lamb Estates?
Who gets to keep Taxi?

Is the kid entitled to Kurt Cobains inheritance?

Can Madonna and Jody be married?

What was the relationship between Madonna and Spike Lee?

If the marriage is valid one set of rules applies, while if it is not, then another set applies.
If you see a statute you will make all of the privacy or whatever arguments from before.
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MEYER v. NEBRASKA (1923)

Facts:

A German teacher is arrested for teaching a student under the 8th grade a foreign language

Right to marry was not established in 1923. This is about Meyers right to contract with the public school system.  This is one of the cases in which Lockhner is used in a non-pro big business way.

The test enunciate by the court is Rational Basis.

The means chosen actually criminalize the teaching.

PIERCE v. SOCIETY OF SISTERS (1925)

The society of Sister is a private school

There was a law outlawing private schools, saying that all children need to go to public schools in order to meet the compulsory education requirement.

They argue that the statute is preventing them from contracting and the liberty interest that is at stake is their freedom of contract.

They both make some additional arguments.

The court does look at the right of the parents. The schools are allowed to argue and out forth the rights of the parents.  These are the rights of the parents and not the child.

There is a liberty interest of a parent to direct the upbringing of their child.  The state does not have the power to standardize the children.

GRISWOLD v. CONNECTICUT (1965)

Lee Optical is a nightmare for this case.  In this case there is no liberty.

This case is about the privacy of the home.  It is about the penumbra of privacy.  They find this right in the 1st & 14th Amendment,

They are afraid by having liberty under the 14th Amendment they were just resurrecting Lochner.

EISENSTADT v. BAIRD (1972)

A guy gives contraception to a single Boston University student despite the fact that it is illegal to distribute birth control to single individuals and not by a physical.  This could be considered a right to privacy.  To bear or not to bear children.  The court is applying rational basis.

If there is a right to anything, it is the right of the individual.
The origins of substantive due process, Locher, pierce & Meyer.  The ability to Bootstrap an equal protection argument onto the right to privacy.  Even though what the court says it is a fundamental right.
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Best to have parents who are not married, or who are sexual minorities – use good language.

Students will rely more on Griswold and Eisenstadt

When you read the NJ case, look at the rehearsal of the federal law on minors and abortion

ROE v. WADE

They ground the right to privacy in the 14th amendment, as we believe it is.
How does the right of privacy apply to abortion? How does it apply to this specific problem.

Wedington argues that abortion is an absolute right. 

The state that the fetus is a person under the 14th amendment.

They argue that the fetus has rights.

1) purpose of preventing abortion is about morals and to discourage illicit sexual conduct.  The court says that it is not a serious argument.  The idea that the court cannot take moral purposes seriously.  
2) to protect the woman from the hazards of abortion
3) protecting the states interest in future citizens – state has an independent interest.
The court is saying that they both are right, but that there isn’t always a compelling governmental interest.

The court then turns to Palko – abortion is important to the history of the US.  

Woman’s attending physician has the choice in the beginning.  The right in the first trimester belongs to the women’s attending physician.

In the 2nd trimester the state can flex its muscle if it has legitimate interests of the fetus. The may have rationally related regulations.

At the 3rd trimester the state may promote its compelling interest in the potentiality of life by regulating and prescribing and prohibiting abortion.  

Rhenquist says that this isn’t about privacy and it is about a commercial transaction between a woman and a doctor.   He says abortion isn’t a fundamental right and does not pass the twin star test.  He doesn’t think the court should be in the business of invalidating democratically passed laws.  Not the courts business.
When the document was adopted, they did not intend for abortion to be incorporated

Challenges to Roe:

Funding challenges – States and Federal government do not pay for it if they can.  These are negative rights as opposed to positive rights.  The difference between negative and positive right.  

Positive right the state has to provide for one to take advantage of it.  

Negative right you have to provide for yourself to exercise it.

Informed consent.  States talk about the contours of info rmed consent.

Rust v. Sullivan – tells doctors who work in a public hospital that they cannot say the word abortion.  Court says that’s fine.  

STENBERG v. CARHART (2000)
When Nebraska and other states that said this procedure can only occur when the life of the woman is at stake, did Nebraska know that the doctrine was that the state had to consider the life and the health of the woman? Yes.  They knew the doctrine – it is not like they forgot to think about the health.

What did the state put in its finding that it wanted to argue and did argue and thought would be sufficient for not having the health exception or clause? They talk more about the life of the child, and not that of the mother.  This is in a compelling governmental interest sense.  Then we have one life versus a other life and that the woman’s health isn’t a sufficient reason balanced against the life of someone else.  They made a lot of the analogies about organ donations and stuff.  This argument was about this is when life begins.  Being born is about life.  They are saying in this instant that health isn’t on the table.  
The courts says the statute must include health.  That is what Roe says, that is what we need.  The court says we hold fast to three principles. 1) before viability, the woman has a right to choose 2) the undue burden before viability is unconstitutional,  Undue burden is the Casey test. 3) Subsequent to viability abortion can be prescribed, except in cases where it is necessary to preserve the life or the health of the woman.

The court says that this provision does not include a provision for the health or life of the mother.  

The court says it doesn’t have to be absolutely necessary.  The court says it is a matter of medical judgment.  Necessary should be interpreted by the doctors.  

But, the court should not be abdicating it’s responsibilities to physicians and giving them unfettered discretions.

Court finds that the statute fails the undue burden test.  If it fails the test, it must be applied pre-viability.  This is a procedure that is being used pre-viability.  This is a procedure that is being used pre-viability and is placing a substantial obstacle in the path of the women.  The undue burden is the woman not being allowed to choose a particular procedure.  This is because some people will fear prosecution and imprisonment it is going to be an undue burden on the woman.  This type of abortion casts a wide net and they fear attorney generals will go after abortion doctors.
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The court in Carhart tells us that the principles that we derive.

IMPORTANT ABORTION RULE

Carhart

ADULT WOMEN

1) Before viability, the woman has a right to choose to terminate her pregnancy – this reaffirms Roe and the woman’s right to choose an abortion.

2) Undue burden before viability is unconstitutional – places a substantial obstacle in the woman’s way in getting an abortion.  This is the test and operates as shorthand for substantial obstacle.  PRE-VIABILITY – Trimesters are gone with Casey

3) Subsequent to viability abortion may be prescribed.  Except where it is necessary for the preservation of the health or life of the mother.  MUST have an exception for the health or life of the mother.

MINOR WOMEN – minor women have lesser rights.  
1) Also have a right to abortion

2) If a statute requires parental consent/notification there must be a judicial bypass.  This allows the court to determine if the minor is mature enough to have the abortion.  This would allow the court to decide that the minor is able to make her own decision.
3) OR the abortion/ not informing her parents has to be in the minors best interest

PLANNED PARENTHOOD OF SOUTHEASTERN PENNSYLVANIA v. CASEY (1992)

Pennsylvania has a statute that states a woman must notify her husband before she receives an abortion.  

This is considered an undue burden on the woman because of spousal abuse, psychological & future abuse.  What about emotional and financial abuse?  Not all of this abuse fits into this statute.

The state says the man and woman should be able to communicate.  

· Woman’s best case is Eisenstadt

· State’s best case is Griswold (marital privacy) and Stanley (about an unmarried father w/parental rights)

The court says that they recognized the man’s rights, but the woman’s right trumps the man’s rights.

When it comes to minors it is a little less clear.  In terms of minors the state is not arguing for the husbands, it I arguing for the parents.   The best cases would be Myers & Pierce (parents have a right to control the upbringing of their children).

The state also has the argument of the state as parents itself.  The state has the duty to look after minors itself.  That is why you have things like drinking and driving age.  The state recognizes that minors are immature, less capable.  You see this across doctrines.  
PLANNED PARENTHOOD OF CENTRAL NEW JERSEY v. FARMER (2000)

When it comes to minors and consent and notification, it might as well be the same thing.  Can it be two parents or one parent?

The New Jersey court also says that minors do have some constitutional rights, although not as many as adults AND the state needs to protect minors Constitutional rights.

The statute says that the parents must be informed and that minors much receive a fact sheet.  This fact sheet has to be written in “teenage” language.  This statute did have a judicial bypass.  1) evidence the minor was mature or that the minor was subject to abuse.  2) or if notification of the parent was  not in the best interest of the child.  If the minor was not mature, notification was not in the best interest of the child.  
This is more of an equal protection case.  They hold that it is unconstitutional because they make a specific determination between girls who want to carry the baby and those that want to have an abortion.  
One of the problems is if you start looking at abortion versus other surgical procedures is that other procedures need parental consent.

State Interests

1) protect minors form their own immature – the court uses amicus briefs by health professionals which state that for a minor to make this decision is mature.

2) Fostering family unity.  Court says that is a good state interest, but we deal with less than ideal homes.  The court says there are the same kinds if things

3) Protecting the constitutional rights of the parents to rear their children the way they like.  On balance, the minors rights prevail.

4) Judicial bypass – basically the court says judicial bypass as it works is awful.  1st is the problems of delays – these problems start with delays.  Another concern is anonymity/exposure.  The minor will have to get an excuse from school.  And finally the finding that the Minnesota that it was Pro Forma and that 99% of the cases granted the abortion.

There was an amendment to require parental consent and not just notification, but this did not pass.  

CRUZAN v. DIRECTOR, MISSOURI DEPARTMENT OF HEALTH (1990)

Clear and convincing evidence that Nancy did not want to be kept alive by machines.

The State court says that it doesn’t rise to clear and convincing evidence.  The family says that it violates Nancy’s right t refuse unwanted medical treatment.

The family says that they should have the right to call on a family member.  Family members should be allowed to substitute their judgment.  

Nancy has a right to refuse unwanted medical treatment.

The court goes on the say that unwanted medical treatment is a battery.  There is a notion of informed consent, it must be deeply rooted in our nations history and tradition.  

The court assumes that there is this constitutional right and this is the right of a competent person.  This type of person who is in a vegetative state is generally someone is not fee to give consent.

Look at State’s interests – state says the fact that an irreversible mistake could be made.  It is the incompetent interests that they have in mind.  Both sides of the controversy has the best interest of the incompetent person at heart.
The state also has the protection and preservation of human life and protecting the individual from other family members.

There are ideas of next of kin and who should be responsible to make decisions about you.  If you are married, generally, it is your legal spouse.  It may or may not matter if you have not seen them in 20 years.  

Scalia says the right is to prevent an individual from committing Suicide and the legislature can set limits and the court does not belong here.  This is like Lochner and the court does not belong in Substantive Due process kinds of issues.  The state says that there must be clear and convincing evidence that the person would not want to have life support, as opposed to someone not wanting to have life support.

There is also the issue of having a proxy.  
WASHINTON v. GLUKSBERG (1997)

CAREFUL DESCRIPTION OF THE RIGHT
TWIN STAR TEST

The right here is the right to commit suicide with another person’s assistance.  

You would maybe argue the right to end suffering, bodily autonomy or personal autonomy.

Again, the courts says no, right to kill yourself with the help of another.  

The state says they have an interest in protecting vulnerable people, doctor patient integrity, protecting its citizenry, some family member from other family members.  When can the state step in to protect one family member from another.  It could be that some family members are using undue and unfair influence or that one family member might be saying that yes, I want to commit suicide because I am a burden on my family.

Next you try and attack the means chosen by the state.  The state outlaws the right of abortion.  

You would argue that criminalization is not rationally related because it doesn’t protect people from others.  They suggest that regulation would be better and criminalization will not help.

They talk about the 1990 study on the Netherlands and looks at the study and can’t say that those means are more reasonable.  They say it can’t be kept to those that are mentally ill and that regulation isn’t enough and it leads to the disrespect for human life and the court eventually says things aren’t too hot in the Netherlands.

The state decides between the Netherlands experience or the outright ban.  The majority is setting out the rule for substantive due process.  

The loophole is in the concurring opinions.  They talk about palliative care which include alleviating suffering even to the point to unconsciousness, even to the point of hastening death.  Terminal sedation would be allowed.  They do not disagree on the idea of pain relief, even if it ends in terminal sedation.  Otherwise it would be an infringement of the patient’s liberty interest.
LOVING v. VIRGINIA (1967)


The court says the statute also deprives the Loving’s of liberty without due process of law.  The freedom to marry has long been recognized as one of the vital personal rights, and essential.

The right of a white person and a person of color to marry.  This right is nor deeply rooted in our nations history and tradition.  Generally when people argue this, miscegenation cannot pass the Twin Star test.  This right is not deeply rooted in the nations history and tradition.  The court in Loving does not go through this.  Because it fails both of these prongs, the court may have had to reach a different result, or perhaps they would have had to get rid of the test.  
They says that the freedom to marry has been a long tradition and a fundamental right, but it doesn’t do much with that.  To what extent is the right to marry a substantive due process right?  

ZABLOCKI v. REDHAIL (1978)

If a person had a child and they owed back child support they were not going to be able to get married.  You can’t get a license, so you have to pay up and then go to court and prove that the child in the future will not be a ward of the state and will not take from public assistance.  

He knows he can’t pay, but he argues that equal protection and due process (w/Loving) that there is a fundamental right to marry and the state is making a classification.  He argues that marriage is a fundamental right and places it under the right to privacy.  

The court comes up with another test and says that reasonable regulations that do not significantly interfere with the ability to get married can be imposed.  If the state directly and substantially interferes with the right to marry, it needs rigorous scrutiny. The state needs to come up with some sort of compelling interests.  
Direct and substantial interference
The idea that the clerk won’t give you the license is a direct for of interference. 

Economic welfare of children is a compelling state interest.  Once we have interest we go to the means chosen.
If the father did get married it could enhance his financial situation.  

The court finds this statute is unconstitutional because it is over and under inclusive. 

The court says the statute cannot be justified by the interests in support of it.

Is this an equal protection case or a substantive due process case?  The members of the court talked about other preventions of someone marrying.

If the freedom to marry is a fundamental right, then can the state not regulate marriage.

It is the state and not the federal government that have rules about marriage.

Domestic relations are supposed to be exclusively in the hands of the state.

TURNER v. SAFLEY (1987)

Inmates can’t get married unless it is an emergency.  They will try to use Loving and Zablockie.

They need to decide if prisoners have the same number of constitutional rights than regular people.  It is the same principle as in the minors cases.

The court says that yes it is true, but lets look at what it means.

O’Connor says they should keep the rights that are not inconsistent with being a prisoner.  So, some parts of marriage are going to be inconsistent with being an inmate.

She talks about public support and commitment, the spiritual significance, and just because you re a prisoner now, doesn’t mean you will always be a prisoner.  Additionally, she says there are benefits, like social security and legitimacy of children. 

She also says that this burdens non-prisoners.  The security of the prison should not be used to punish people who are not prisoners.

Missouri says they have an interest in preventing love triangles????   They look at the record and there is nothing in the record and there is no relation between love triangles and marriage.  
They want the female prisoners to be more independent and they are saying that marriage is bad for women and it makes them dependent on men.  She was saying that it is overbroad and paternalistic.  The court rejects the state interest and finds the regulation unconstitutional.  Under what provision of the constitution? UNCLEAR.  People still argue about this case and where things are.  It is very difficult to tell.  
Do a fundamental rights test and then you argue under equal protection and due process.  In either of these situations you will be citing the same cases.   Loving, Zablocki and Turner.  
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First you look at Statutes

Then you argue that it is unconstitutional

There were state ERA – Equal Rights Amendments

They would say it wasn’t sex discrimination, it was about the meaning of marriage.

They Argued that race and sex discrimination are not the same.  

Baher (Hawaii case)

They bring the case under the equal protection clause and the ERA.  There is a specific privacy clause. 

The court has imposed it’s own values on the state.  The court is acting in an illegitimate way.  There is a statewide referendum.  This says the legislature has the power to decide whether marriage is limited to people of the opposite sex.

DOMA happens which is passed by congress and signed by Clinton which defines marriage as one man and one woman.  For federal Purposes, same sex marriages will not be recognized.  Additionally, states do not have to recognize same sex marriages if they are performed in other states.

States then went and passed little DOMA’s.  

BAKER v. STATE (1999)

The court holds that marriage benefits should be extended to gay and lesbian partners, but not through marriage.  They decide that the legislature gets to decide within a reasonable time.  

What Vermont does is come up with a Civil Union.  This is limited to same sex couples.  

The first argument they make is a statutory argument.  They have a statutory claim.  It is apparent that the plaintiffs are claiming that the statute as written does not bar same sex marriage and should include same sex marriage.  

They look at the plain meaning of the statute and the surrounding language. The plaintiff argues that it was the intent/spirit of the legislature to allow same sex couples to marry.  They claimed that the idea behind marriage was to encourage committed couples.  

In a same sex adoption case the Vermont Supreme court stated that the legislature intended for the idea of spouse/family to be expansive. 

Here the court says NO, we can’t go there and can’t say that the legislature meant to include same sex couples in marriage.  

NEXT, they make a CONSTITUTIONAL argument.  The court decides that the winning argument is sort of like Equal Protection, but it is a specific clause in the constitution which is called the common benefits clause.  

The court spends a lot of time talking about the common benefits clause.  The court tries to say that the common benefits clause is more progressive.  There is the idea that they try to put forth that says the Vermont Common Benefits Clause that they feel that no one should be given more benefits than anyone else.  
The court also talks about Vermont as a very unique place and a place that hasn’t been subject to the same kind of inequalities as the rest of the country.

State Supreme Court is the ultimate arbiter of the state constitution and the state can grant more rights.  This means that this case cannot be reversed by the United States Supreme Court.  This could maybe be reversed if it limited the constitutional rights of the residents of Vermont’s.  

The court looks at the benefits of marriage.  Most of the benefits are financial and statutory and tangible.  Notably absent is the idea from Turner – the spiritual idea O’Conner focuses on.  They also talk about benefits and burdens.  Some things would be benefits to one party and burdensome to the other.  The court says these are common benefits given to some embers of Vermont and not others. 

First there is the state interest.  The state interest is preserving the interest of families and child rearing.  The court says it is over inclusive and under inclusive.  

When you start talking about marriage and procreation the same over/under inclusive arguments come out.  

Opposite sex couples are best for child rearing.  The state says that same sex couples are adopting and raising children.  The state interest is not even justified/valid.  Because of this we don’t even have to get to means chosen.  

Maintaining uniformity amongst the states is not deemed a valid interest because there are several other things they are not consistent with.  

They also tried to bring up the idea that the state has an interest in preserving morals.  The state says that there is a history of disapproval of same sex relationships. The court says that it is not about interest either.  Dread Scott is used as an analogy and it is declared that it is not a trend.  

The remedy is to give this to the legislature.  The state argued that for the court to open up marriage to same sex couples would disable general marriage.  

ESTATE OF MARSHALL G. GARDNER v. STATE (2002)
Marshall is fairly wealth but he dies without a will.  He is married to a transsexual.  (Intestate)  If you are married it goes to your spouse.  If you are not married it goes to the next of kin.  Because you haven’t written a will you get thrown into the statute.  Generally the statutes are about privileging special family relations.   

His son is not happy, but he states that his stepmother signed an agreement giving away all of her rights.  The son looks at the wife as a “gold digger”.  Joe thinks there has got to be some sort of prenuptial agreement.  Joe hires a detective.  The detective finds that the wife was actually a transsexual.  The argument then is that the marriage is void under the Kansas statute.

The wife then argues that she had all of her records changed and so legally she is a female.  In terms of the statute it says man and woman and we fit into the terms of the statute and there is no dispute.  But the issue becomes the gender of the wife.  Is that gender the “opposite sex” of the husband.  
The issue then becomes giving full faith and credit to the amended birth certificate.  This then goes to giving full faith and credit to the record of another state. 

Joe argues that opposite sex means opposite sex at birth.  He then speaks of legislative intent and that the legislature did not mean to include transgender people and they meant to uphold traditional marriage.  The wife then says that it was a traditional marriage.  Joe then says that the court shouldn’t be deciding these things and the woman argued that the court doesn’t need to change anything.  
Is gender a question of law or a question of fact.
If it is a question of law you look at:

If it is law they mean sex at birth, whatever the birth certificate says.  It is what the legal documents say.

Fact:

Chromosomal, psychological, Reproductive capability, seven factors test, etc.  They are usually brought before the court via expert testimony.  In this instance there us expert testimony but the court basically says that it is an issue of law and not fact.  All the other stuff is totally irrelevant.  It is a question of facts and the law is a little unclear.  One of the questions that this case raises is that assuming that she wants to marry again she can only marry a woman.  
What Kansas is saying is that in some situations you can have same gender marriages.  

M.T. v. J.T. (1976)

The judge says sex is not irrevocably cast at birth.  Sex in a marital context is defined as someone who can function fully and has been reconciled.  If the marriage can be consummated then it is a marriage.  It is all about heterosexual sexual intercourse.  

The court felt that if he screwed her, he married her and paid for everything (surgery).  He knew all along she was a woman. Yup, it’s a marriage.
Void and voidable marriages!!
Void – Generally they are between parties where the state finds that there is a per se problem.  There is a problem.  The state does not want to allow these marriages.  This is same sex, familial marriages or polygamy.  

Voidable – Generally have to do with one of the parties lack of consent.  If you think of this, these distinctions make a little more sense.  
A void marriage can be attacked at any time by anyway, either by third parties or at any time.  Void marriages never existed.  It is in your best interest to get a court order. 

Voidable can only be attacked during the marriage.  This marriage exists until the court gives a declaration of nullity.  It did exist, but it never existed.  This is also known as an annulment.  

Who can petition for annulment?


Sexual non-performance, or being drunk/influence of drugs

Duress?


This would be a shotgun wedding

Who can you marry?

IN RE ADOPTION OF M. 

DOCKET NO. FA-05-2-91D 

SUPERIOR COURT OF NEW JERSEY, CHANCERY DIVISION, FAMILY PART, CAPE MAY COUNTY
DISPOSITION: Petitioner's application to vacate final judgment of adoption as pertains to her adoptive father granted. 

CASE SUMMARY 

  

	PROCEDURAL POSTURE: Petitioner adoptive daughter moved the court (New Jersey) to vacate the judgment of adoption as to her recently divorced adoptive parents, thereby enabling her to marry her adoptive father, the biological father of her natural child. 


  

	OVERVIEW: When she was 15-years old, petitioner adoptive daughter was adopted by her adoptive parents. Six years later after her adoptive parents had divorced and she and her adoptive father had conceived a child together, petitioner moved to vacate the judgment of adoption as to her adoptive father only, intending thereafter to marry him. In granting petitioner's motion and vacating the order of adoption as to the adoptive father, the court concluded that setting aside the judgment was clearly in the best interests of the adoptive child and the adoptive parents. Petitioner had reached the age of majority, she was the natural mother of an infant son whose biological father was her adoptive father, and she was intent upon marrying her adoptive father. Vacating the judgment of adoption would permit the parties to marry, thereby legitimizing their son. The absence of any evidence of abuse, neglect, domestic violence, or other unlawful acts suggested that petitioner had made a conscious decision to transform the father-daughter relationship into one of husband and wife. 


  

	OUTCOME: Petitioner's motion to vacate the judgment of adoption as to her adoptive father only was granted, as such a remedy was in the best interests of petitioner and her adoptive parents. Terminating the father-daughter relationship would permit petitioner to marry her former adoptive father, the biological father of her newborn child. 


Woody Allen –

New York courts have generally said that ancestor and descendant do not include adoptive relationships. 

The reason for not covering adoptive families is because of genetics.

Even if you are genetic siblings and adopted out into different families they still cannot get married because of their genetics.  

Affinity – by marriage

There is a constitutional challenge of the fundamental right to marry.

The right to marry your cousin? Allowed in the country’s history and traditions.  

Courts are most comfortable with the cousin ideas.
In a number of states there are exemptions for marriages that would be allowed because of a person’s religious tradition or cultural tradition.

These types of marriages would generally be void and considered criminalized.

MORMON PLURAL MARRIAGE
ROYSTON E. POTTER, Plaintiff-Appellant, v. MURRAY CITY, a municipal corporation, CALVIN G. GILLEN, individually and in his capacity as Chief of Police of Murray City, MURRAY CITY CIVIL SERVICE COMMISSION, THE HONORABLE SCOTT M. METHESON, as Governor of the State of Utah, THE HONORABLE DAVID L. WILKINSON, as Attorney General of the State of Utah, THE STATE OF UTAH and THE UNITED STATES OF AMERICA, Defendants-Appellees 

UNITED STATES COURT OF APPEALS FOR THE TENTH CIRCUIT 

  
April 30, 1985   


DISPOSITION: Modified and Affirmed.   

	PROCEDURAL POSTURE: Appellant police officer sought review of the order of the United States District Court for the Central District of Utah, which granted summary judgment to appellee city and city officials, the State of Utah and its governor and attorney general and the United States of America in appellant's action alleging that he was discharged for practicing polygamy, in violation of his U.S. Const. amend. I rights. 


  

	OVERVIEW: Appellant police officer challenged his discharge for practicing polygamy, alleging that the discharge impermissibly infringed on his constitutional right to the free exercise of religion. The district court granted judgment in favor of appellee city and city officials, the State of Utah and its governor and attorney general, and the United States (U.S.) and appellant sought review. The court affirmed, although it vacated the order of joinder as to appellee U.S. and held that the action could not be maintained against appellee U.S. because of its sovereign immunity. The court rejected the argument that under the "equal footing doctrine" Congress could not restrict a state's power to legislate and that the Utah Enabling Act under which the state was admitted to the union impermissibly required appellee state to prohibit polygamy. The court held that even if the Enabling Act had been flawed, appellee state had been free to eliminate the prohibition but had not done so. The court also held that appellee state's overriding interest in protecting a system of domestic relations based exclusively on monogamy justified its ban on polygamy even where it was religiously based. 


Utah has a provision which says no polygamous marriages ever.  This was because congress said that they would allow them to be a state, so long as they put the no polygamy in your state constitution.  There are only 5 states in the country that have that condition in their state constitutions.  
Their first argument is the first exercise clause of the 1st Amendment, which encourages plural marriage.  His first problem is precedent.

REYNOLDS 1878 – exercise of your religion can mean belief and not practice.  Precedent is absolutely opposed. 

The second problem is theoretical perspective.  

Monogamy is bedrock on which our society and culture is built.  

He next argues a substantive due process right to privacy argument.  Monogamy is deeply rooted in the nation’s history and traditions so he doesn’t have much of an argument for the polygamy. 

Voidable Marriages – 

One party lacking consent, or the ability to consent.

MOE v. DINKINS (1982)

The underage folks want to get married because the New York statute says that minors need to have parental permission to get married.

Calvo argues that this is a substantial direct obstacle and ordinarily strict scrutiny should apply.  They say that minors have less constitutional rights than the adults.

This is because:

1) The peculiar vulnerability of children

2) Their inability to make critical decisions in an informed and mature manner

3) The importance of the parental role  in child rearing

There is an age requirement in every state.  At common law there is an age requirement but it is very young.  Allowing mature adolescents to marry, that is deeply rooted in this nations history and traditions.  

Calvo thought she could win because of the abortion cases involving minors.  

On these facts she thinks she could win on a judicial bypass theory.  

Permanent depravation of the constitutional right.  The court says that this is not a PERMANENT depravation of the right.

You just need to wait until you are 18.  If you truly love each other, the passage of time shouldn’t matter.  

FRAUD and DURESS 

RADOCHONSKI v. RADONCHONSKI (1998)

Husband and wife, and they get a divorce.

The husband wants an annulment as opposed to a divorce.

This is to avoid alimony and losing his property.  The second reason typically has to do with is ability to get married in his church/synagogue.  

The third reason has to do with immigration.  

Barb has another boyfriend she continues to see, Anthony thinks she just married him to stay in the country.

In order to get an annulment based upon fraud, the fraud has to go to the essentials of marriage: SEX and KIDS.

You have to have the ability and willingness to have children.  
Generally it is about the future.  

The longer the marriage, the less likely the court will issue an annulment.  The factor of children means the court is less likely to issue an annulment.  The number and not so much quality sexual relations.  The more they were successful, the less likely the court will give an annulment.

The stricter the divorce laws, the more likely there will be annulments. 

The rule in New York is the fraud must be MATERIAL.

Generally they apply a “but for” type of test.

But for the misrepresentation, I would not have married you.

NOT if the misrepresentation has to do with wealth

Immigration fraud –

When the INS decides that a marriage is fraudulent, it has no effect on whether it is void or voidable.  What they are saying is that they don’t recognize it for immigration papers.  

Remember – the civil union in Vermont mirrors all of this and has the same restrictions.  

As a matter of public policy, if a marriage is solemnized, the failure of a license will not generally void the marriage.

The court likes to recognize a good faith marriage.

Most courts are not going to fail to recognize a marriage for lack of a procedural requirement.

Generally, the solemnization process is often more important than the license itself.  

When the clerk gives you a license, it is your permission to get married.  There has to be some kind of proof of ceremony or some kind of solemnization.  

The license is the permit to be married.  The license doesn’t mean that you are married, it just means you have permission to join.

The person who is authorized to solemnize is the person who declares you married.  

Generally, to have a valid marriage you need a license and solemnization.

It is a crime in NY for a person to solemnize a marriage without a license.  You can be married by clergy or public officials.  You can also into a marriage my contract so long as you have 2 licenses.  

In NY the requirement of a blood test has been repealed.   

NYDRL § AA requires a sickle cell anemia test for all persons who are not Caucasian, Indian or oriental.  The absence will not invalidate a marriage and a person can refuse for religious reasons.  

Even if you can get around the marriage argument, the legislature is singling out a specific disease as opposed to all other genetic conditions.

There is a 24 hour waiting period before getting married.  

MARRIAGE

Substantive

Void – Same sex, DRL 5, DRL 6

Voidable – DRL 7 

Procedural 

License

Solemnization

CARABETTA v. CARABETTA (1980)

	PROCEDURAL POSTURE: Plaintiff wife appealed the judgment of the Superior Court in the judicial district of New Haven (Connecticut), which granted defendant husband's motion to dismiss the wife's action for a dissolution of marriage. The trial court determined that it lacked jurisdiction to hear the case because the marriage was allegedly void. 

	OVERVIEW: A husband and wife were duly married in a church, but they did not obtain a marriage license. Thereafter, the couple lived together and raised four children together. When the wife filed for a divorce, the husband contended that they were not legally married, even though he had never before disputed the legitimacy of the marriage. The court held that the trial court erred when it found that there was not a legal marriage and that it had no jurisdiction. The court found that (1) a marriage duly solemnized but deficient for want of a marriage license was not void for lack of a marriage license, but was voidable; (2) the policy of the law was strongly opposed to regarding an attempted marriage entered into in good faith, believed by one or both of the parties to be legal, and followed by cohabitation to be void; (3) in the absence of express language in the governing statute declaring a marriage void for failure to observe a statutory requirement, such a marriage, though imperfect, was dissoluble rather than void; and (4) the Connecticut Legislature's failure expressly to characterize as void a marriage properly celebrated without a license meant that such a marriage was not invalid. 

	OUTCOME: The court set aside the trial court's judgment and remanded for further proceedings. 


DOE v. DYER-GOODE
The requirement of blood tests is wrought with problems.  

What has been more successful have been the religious claim of not having blood drawn.

You have to pay for the license and courts have said that yes, you must pay for the license.  

PROCEDURAL POSTURE: Appellant husband and wife brought an action against appellee doctor in the Court of Common Pleas of Philadelphia County (Pennsylvania) for the taking of a blood sample and an unauthorized AIDS test, alleging, inter alia, invasion of privacy, and negligence. The trial court dismissed the complaint. Appellants sought review. OVERVIEW: Appellant husband and wife sought appellee doctor's services for a marital blood test. Appellant husband did not consent to an AIDS test. He was told by the doctor that he tested positive for AIDS. He retested negative. Appellants brought various claims against appellee. The trial court dismissed the complaint. Appellants sought reversal. The court affirmed, holding that appellants stated no cause of action for invasion of privacy because the test results were not publicized, and because appellant husband voluntarily relinquished his blood sample, the sample was not in private seclusion regardless of the fact that an unauthorized test was performed; no cause of action for battery existed, because there was no allegation that appellant husband was not informed of the risks associated with the taking of the sample; and no cause of action for negligence existed because appellants did not allege any duty appellee violated. The court found that appellee had no duty to restrain from testing the sample for AIDS without appellants' consent. The court held that appellee's conduct was not so extreme and outrageous as to establish a claim for intentional infliction of emotional distress. OUTCOME: The court affirmed the trial court's judgment which dismissed appellant husband's and wife's complaint against appellee doctor for performing an unauthorized AIDS test. The court held that because appellant husband consented to the taking of the blood sample and the results were not publicized, appellants failed to state a cause of action for, inter alia, negligence, invasion of privacy, battery, or intentional infliction of emotional distress.
JENNINGS v. HURT (1991)

Common Law Marriage:

1) Capacity to enter into a marital contract

a. Not previously married

b. Their ability to contract

2) Present agreement to be married

a. There has to be evidence that they want to get married

3) Cohabitation

a. They live in the same house

b. They share a bed

4) Holding out to the community as husband and wife.
a. They have a reputation in the community as husband and wife.

b. Mom/Parents are the best witnesses
Under the full faith and credit clause, if you have a common law marriage and you move to NY, NY will recognize that marriage.

They meet in Saratoga and start living together.  When they start living together, he is still married to someone else.  AT the time they start living together, he does not have the capacity to get married again because he is already previously married.  

In one way capacity trumps the other elements.  You have to have capacity before you can go on.  

Anything that happened before his divorce can’t be used as evidence towards his new common law marriage.  

In the spring of ’82 she becomes pregnant and Hurt needs to divorce his wife and he moves in with the woman to film something “Big Chill”.

10/31/82 – 1/83.  They live together for a short period of time.  Only the period after the divorce is final can count towards the common law marriage time.  This is when everything has to happen. 

There was some kind of pre-nuptial or paternity agreement.  Wives usually don’t ask fathers to sign agreements.  No matter how she characterized it, it didn’t fit into a present agreement to get married.
He told her “we are married in the eyes of God” in the midst of a fight.  The court decides in this context the phrase is a spiritual and not a real type of marriage.  

Even if they court believes Jennings totally, the eyes of God still troubles them.
Jennings referred to his partner as his wife to the doctor and to other parties who worked for him and his partner.  

When you look at the evidence you have the holding out and evidence of not holding out.  The parties acted in a way that indicated that they weren’t married.

PROCEDURAL POSTURE: Plaintiff common-law wife appealed an order from the Supreme Court, New York County (New York), which denied her motion for leave to amend her complaint and found that she was not the common-law wife of defendant common-law husband.
The common-law wife commenced an action against the common-law husband, arguing that they had entered into a common-law marriage by holding themselves out as husband and wife in South Carolina. The trial court denied the common-law wife's motion for leave to amend her complaint and found, after a non-jury trial, that she was not the common-law wife of the common-law husband. The trial court's order was affirmed. The court held that the evidence demonstrated that the parties never held themselves out as being married nor were they perceived as husband and wife. Further, there was neither a mutual intent nor an agreement to enter into a marriage contract. Thus, the record failed to support the common-law wife's claim that she was the common-law husband's common-law wife. The trial court also properly denied her motion for leave to amend her complaint to allege new causes of action as those causes of action were insufficient as a matter of law. The court also found that she failed to establish the necessary elements for a constructive trust and the law did not recognize a cause of action for sacrificing career opportunities in order to act as a wife. 
OUTCOME: The court affirmed the trial court's order, which denied the common-law wife's motion for leave to amend her complaint, and order of the same court, which, after a non-jury trial, found that she was not the common-law wife of the common-law husband.
Rhetorical quotes – they are ones that keeps coming up.  Theoretical perspectives

To what extent is marriage a contract like other contracts and to what extent is it not a contract?

The something else is status.  This is the idea from status to contract – the idea that it is something that it is natural.  The status of man and wife.  This parallels the status of master and service.  You can see the idea of status in older historical notion of marriage.

The modern view is that marriage is a contract and that both parties are on equal footing and it is an agreement between these two parties.  This is the contractual view.  

MAYNARD v. HILL (1887)

Even though the parties agree to be in the contract they cannot change the contract.  Once this contract is formed the law steps in and holds the parties to various obligations and liabilities.  This is because the state has a stake in marriage so they can have civilization and progress.

This is about the effect of a territorial divorce and remarriage.

Man lives in Penn, stakes claim out West and gets a divorce from the territory and marries someone else.  He then dies.  The court does recognize the territorial divorce.
Marriage is the bedrock of society.  Neither civilization nor progress would be possible.

SIMEONS v. SIMEONE (1990)

Neurosurgeon marries an unemployed nurse. On the night before their wedding the doctors attorney gives her a pre-nuptial agreement to sign without the aid of counsel.  7 years later they get a divorce.  

She says the present agreement is not fair.

If the court is going to look at reasonableness and fairness the court looks at the time it was executed and the where it is going to be enforced.

The longer the marriage lasts, the less and less reasonable the agreement looks.
The court does not look at the substance.  

Duress, misrepresentation & Fraud.  Even though she loses on substance she looks at procedural things.  

Her duress claim is that it happened the night before the wedding.  Timing goes to duress.  

For full disclosure she claimed he did not specify the value of his property.

Did she have a separate attorney.  

IN RE MARRIAGE OF GREENWALD (1990)

Old housekeeper marries an even older man.  She is the younger divorcée housekeeper who gets married to this older estates man.  They had a prenuptial and he wants it set aside.  They lived together for 10 years and were married for only 3 years.  

In New York you can only get out of:

1) fraud

2) duress

3) undue influence & Unconscionability
There is also the general obligations law.  The pre-marital/divorce agreement cannot be upheld if it would leave the other party a ward of the state.  

YOU CANNOT RENDER THE OTHER PARTY A GENERAL CHARGE

MARVIN v. MARVIN (1976)

Marvin is another actor who lives with his partner.  This is the original palimony case.  

What property rights does an unmarried co-habitant have to the property of the other unmarried co-habitant.

They might have some property rights.

The idea that Michelle Marvin has to argue/get around is the idea that unmarried co-habitants live in sin and you have to take your chances.

This case changes the law and allows the court to look at other possible remedies.

There are 2 sets of remedies

1 is contracts – oral, written or implied.  

Meritorious contract fails for lack of consideration because sex can never be consideration.

Michele has to argue that the consideration was the giving up the career, serving as a housekeeper and companionship.  She gave up her own career to advance the other guys career.  The court remands it back to the trial courts to look at these. The other remedies are equitable, like constructive trust.  
Hewitt v. Hewitt 
[image: image1.png]


394 N.E.2d 1204

It was not appropriate for Supreme Court to grant a legal status to a private arrangement substituting for institution of marriage sanctioned by state; question whether change was needed in law governing rights of parties in this delicate area of marriage-like relationships involved evaluation of sociological data and alternatives Supreme Court believed best suited to superior investigative and fact-finding facilities of legislative branch in exercise of its traditional authority to declare public policy in domestic relations field. 

They held out as a married couple and the legislature abolished common law marriage.  If anyone brought it back it would have to be the legislature.   
She argues that they had an agreement.  The court says that two parties cannot agree to be married.  

There are three parties to a marriage – the husband, the wife and the state.  The state governs the terms of the contract.  
PROCEDURAL POSTURE: Defendant appealed an order from the Appellate Court for the Fourth District (Illinois), in which the court entered judgment on plaintiff's claim to recover from defendant an equal share of the profits and properties accumulated by the parties during the period plaintiff and defendant lived as husband and wife. OVERVIEW: Plaintiff brought suit against defendant to recover from him an equal share of the profits and properties accumulated by the parties during the period plaintiff and defendant lived as husband and wife. The appellate court entered judgment in plaintiff's favor stating that because the parties had outwardly lived a conventional married life and that plaintiff's conduct had not affronted public policy that she was not entitled to any and all relief. The supreme court reversed. The supreme court held that plaintiff's claims were essentially that a common law marriage existed between the parties. According to the court, common law marriage was abolished under Ill. Rev. Stat. ch. 40, par. 214 (1977). The supreme court further held that an agreement in consideration of future illicit cohabitation between the plaintiff was void. OUTCOME: The supreme court reversed the lower court's judgment holding that common law marriages were invalid, and any agreement in consideration of future illicit cohabitation was void.
Unmarried co-habitants n New York – NY is yes and no on Marvin.  Courts apply it mostly in the contract theory.  


DOMESTIC PARTNERS v. “THIRD PARTIES” 

FORMAL LEGAL DEFINITIONS OF MARRIAGE

Formally married to someone but you could say in a bar that you are not really married.

You are not formally in a relationship that is recognized if you just apply the formal legal rules. 

FUNCTIONAL IS WHAT IS REAL


You are really asking the courts to ask what is really going on.
In re Guardianship of Kowalski, 478 N.W.2d 790

PROCEDURAL POSTURE: Appellant lesbian partner challenged the judgment of the District Court of St. Louis County (Minnesota), which denied the lesbian partner's petition for guardianship of the ward.
OVERVIEW: The ward was 35 years old and suffered severe brain injuries in an automobile accident.  At the time of the accident, the ward was sharing a home with her lesbian partner.  They had exchanged rings, named each other as insurance beneficiaries, and had been living together as a couple for four years.  The ward's father was awarded guardianship and he relocated the ward and terminated the lesbian partner's visitation rights.  The father later wished to be removed as the ward's guardian and the lesbian partner filed the instant petition for appointment as successor guardian of the ward's person and estate.  The district court denied the petition and a friend of the family was named as guardian.  The court held that it would not interfere with the appointment of a guardian except in the case of clear abuse of discretion.  The court evaluated the ward's ability to make rational choices.  That the ward wished to return home with the lesbian partner was a significant factor in the guardianship proceeding.  The lesbian partner's suitability for guardianship was overwhelmingly clear from the testimony of the ward's doctors and caretakers.
OUTCOME: The court reversed and remanded for appointment of the lesbian partner as guardian of the ward.  The trial court abused its discretion in denying the lesbian partner's petition.
Generally it is spouse, children or adult children who are appointed to be guardians of a ward of the state or someone who cannot take care of themselves.

There is a statute that looks at formal relationships and then looks into the best interest standard.  

If you are appealing the best interests on the person you are appealing abuse of discretion.
The trial judge found that she was not competent to choose her own ward.  All the medical evidence said that she was able to express a preference and the judge still awarded for the family.  The court of appeals relies upon the lower courts lack of discretion.

Next they look at what the ward wants and what is the person who is going to be the guardian’s qualifications?

The lover is the only person qualified and wanting to care for Kowalski outside of an institution.  The trial court determined that it was in the wards best interest to stay in a nursing home.  
The appellate court says the neutral guardian is not neutral and she is going to take her back to rural Minnesota.  

The problems with Thompson and a legal defense fund and she engaged in another relationship.  

Appellate court reverses and Thompson is named Guardian.  

IN NY it is called Medical Power of Attorney or Durable Power of Attorney.
This intercedes in the rules of law that would otherwise operate.  The court then looks at it as a formal legal document.
BRASCHI v. STAHL ASSOCIATES CO. (1989)

What is at stake here is a rent controlled apartment on the upper east side.  The NY Regulation say that after the death of the spouse, then that person can keep the apartment.  The landlord wants to adopt the formal legal relationship of family.  The court looks at other statutes and other tsetse statutes (How $ will be distributed), but the court rejects this.  Here the court develops a functional definition and looks at the dictionary.  The dictionary is the mark of a functional approach.  The dictionary is supposed to reflect reality. 

Rule: The court looks at the totality of the relationship – VAGUE TEST so the court looks at factors which include how parties relied and intertwined on one another in their daily lives.  Exclusivity and longevity.
Monogamy is the bedrock of our society and longevity.  

Emotional and financial commitment – emotional commitment is difficult to prove, so we look to the financial information.  Manner of daily life and holding themselves out as a couple.  
Reliance on each other for family services – like dry cleaning.

BRASCHI TEST:


Conservative critique – this test is totally subjective – this is difficult to apply and there aren’t any boundaries…..slippery slope…what could be next?

Radical critique – imposes the most traditional ideas and imposes a class issue.  

In re Will of Kaufmann, 20 A.D.2d 464

PROCEDURAL POSTURE: Appellant devisee sought review of a decree of the New York County Surrogate's Court, which denied probate of the testator's will in favor of appellee family members.  OVERVIEW: The testator had inherited his wealth from his parents.  Although his brother had managed the family fortune and the testator had taken no business responsibilities, he had been intimately and warmly associated with the family.  After living with his brother, the testator moved away to set up his own establishment.  The devisee and the testator met and entered an agreement under which the devisee would advise and consult the testator on financial and business matters.  The devisee eventually moved into the testator's apartment and took full charge of the establishment.  The testator alienated himself from and disinherited his family members.  The trial jury found that the bequests under the will were a product of the undue influence of the devisee.  The court affirmed the trial court, holding that the devisee had exploited his arrangement with the testator to advance his own selfish interests.  The devisee falsely testified that he first learned that he was a testamentary beneficiary after the testator's death, although evidence consisting of letters, other memorandum, and testimony indicated that the devisee was involved with the will and transfer of insurance policies.  OUTCOME: The court affirmed the denial of probate of the testator's will.
Here Kaufman had a will and the family contests the will based on undue influence.  This is an older case and perhaps would not go this way in New York.  They claim the will is suspect because the family is the natural object of your bounty.  

If the beneficiaries are not your family, then the will is suspect.

The description of the beneficiary – they lived and traveled together and since 1952 he was prominent in his wills and had little contact with his family members.  He is described as a person who never did well and didn’t like to work.  Kaufman is described as being a weak willed person who is very trusting and inexperienced and who was subjected to Weiss who is conniving and strong willed.  They had common relationship with painting and Kaufman has always had a distant relationship with his family.  Weiss is like the mistress and the dissenting judge says it is that the testators Will should control.  They says that the family reins and the family as formally defined should get the estate even though he hasn’t seen them in a long time and the court sets aside the will that was supposed to protect the parties and basically applies into state succession.  
N.D. Fair House Council, Inc. v. Peterson, 2001 ND 81

Federal Statutes – Fair Credit Report Act - the ability to have a credit report in your own name was devised in the 1979’s.  There are many state statutes that put in marital status into their laws.  

Issue: Does the North Dakota statute really cover this incidence?

Landlord says the marital status discrimination cannot include co-habitation because it is a class B misdemeanor.  The court has to look at legislative intent.  What they have going for them is when they tried to repeal this law it failed.  The court says discrimination is based on status but the criminal statute is based on conduct.
He said the criminal statute is based on status and the housing is based on conduct – hoping to live together as if they were married.

The criminal statutes may it unlawful to openly and notoriously co-habitat.

PROCEDURAL POSTURE: Appellants, the North Dakota Fair Housing Council and an unmarried couple, sued appellee landlords for alleged housing discrimination.  The District Court of Cass County, East Central Judicial District (North Dakota) granted summary judgment in appellee landlord's favor, and this appeal followed.  OVERVIEW: Appellant unmarried couple tried to rent from appellee.  Appellee refused because the unmarried couple were seeking to cohabit.  Appellant Fair Housing Council and appellant couple sued appellees, alleging housing discrimination in violation of N.D. Cent.  Code ch. 14-02.4, the North Dakota Human Rights Act (Act).  The issue was whether refusing to rent to appellant couple violated the discriminatory housing practices provision of the Act, N.D. Cent. Code § 14-02.4-12.  The court determined that the cohabitation statute, N.D. Cent. Code § 12.1-20-10, and the discriminatory housing provision were harmonized by recognizing that the cohabitation statute regulated conduct, not status. Since it was unlawful to openly and notoriously live together as husband and wife without being married, it was not unlawful to deny housing to an unmarried couple seeking to openly and notoriously live together as husband and wife.  OUTCOME: Judgment was affirmed.  Appellees lawfully refused to rent to appellant couple, and the lower court properly granted summary judgment in appellee's favor.
DIVORCE 

Declaration of Nullity (VOID) – this is for a void marriage
Annulment (voidable) – have grounds – for a voidable marriage
Dissolution (absence 5 years) – Marriages in other states.  In NY this is very specific

Other person has to be gone for up to 5 years with no tidings (news) and absent.

You also have to have looked for them and committed a diligent search and have published a request to return.

Divorce – in New York you need grounds

In most other states the vast majority of states you don’t need grounds for divorce

Divorce is No Fault in most other states – NOT NEW YORK
You need to prove TWO things

1) You meet the residency requirements

a. This needs to be proven though a witness

2) Is the marriage irretrievably broken

a. Generally you don’t need evidence of that and the person testimony is enough.

b. In some places different kinds of judges need different proof of irretrievably broken.

History of New York Divorce

When the Dutch had NY there were liberal Divorce laws.  Once the British took over in Colonial Times they became more restrictive.  Two people become one person when married.  They become the husband and husband owns everything.  Married women couldn’t own property.  In the 1840’s married women property acts slowly started to be promulgated.  First state to allow married women to have property because of depression.  The man wants to insulate his property from his creditors and he could give it to his wife.  New York was the last state at the time to allow married women to have property.  Much of the debate is about the intent and sanctity of marriage.  The basic sentiment was, if women were allowed to own property, then they would leave their husbands on every whim, and marriage as we know it will cease to exist.

The theory of divorce – from 1787 until 1966 there was only one ground for divorce – ADULTERY.  Until the Civil War, only husbands could get a divorce from the wife for Adultery.  Only after the Civil War does it become gender neutral.  

Divorce is a privilege granted to an innocent spouse.  

Throughout the 1940-60’s there was an expansion of the terms for annulment.  When we spoke about fraud, it goes to the essentials of the marriage.  New York had a more liberal law than other states because a divorce was much more difficult to get.  

There was a whole industry on making up adultery.  

The next way to get around it is migratory divorce.  You can do this by going to Las Vegas.  They had a short residency requirement and liberal divorce laws.  

In 1966 New York finally is the last state to reform Divorce.  It adds other grounds of abandonment and cruel and inhuman treatment.  There is also something that is a little bit like no fault.  

1) Cruel & inhuman – mental & physical abuse

2) Abandonment – 1 yr

3) Confinement – 3 years

4) Adultery

5) Separation judgment – must go into court and petition for a separation and there must be grounds and there must be non-support – you can sue for maintenance

6) Separation agreement – We can enter into an agreement and then a year later we can convert that agreement into a divorce.

If you are married and your spouse does not agree and has not done anything wrong, you cannot get a divorce.  
Professional Responsibility

In New York an attorney cannot have a sexual relationship with a client ONLY in a domestic relations case, unless it is a quid pro quo.
New York is one of the only states which have a very specific rule about no sex with clients.  No sexual relations unless you have pre-existing relations with the individual.  

You cannot represent both parties unless you think you can do so competently and they both agree.  This also extends to previous relations or representations.  Engagement doesn’t necessarily mean representation; it just means speaking with them.  

You can’t make it a conflict and they will all be conflicted out.  

Palin v. Palin
The parties' son testified to the effect that the defendant had told him that he had had a child with a woman other than the plaintiff, and the Judicial Hearing Officer drew an adverse inference from the defendant's invoking his right against self-incrimination when he was asked questions regarding that child and his relationship with her mother (see, Fritz v Fritz, 88 AD2d 778).
The Judicial Hearing Officer did not improvidently exercise its discretion by refusing to permit the defendant to raise the affirmative defense of condonation (see, Domestic Relations Law § 171 [2]) for the first time at the trial
Salomon v. Salomon
A finding of adultery in a matrimonial action, a single act of adultery being sufficient to grant a divorce, must be based upon clear and convincing evidence and not on mere suspicion but there need not be direct evidence of the actual commission of the offense charged since adulterous acts are naturally secret and clandestine and proof thereof must ordinarily be made by circumstantial and indirect evidence; in order to establish a charge of adultery by circumstantial evidence, plaintiff must prove opportunity, inclination and intent; accordingly, since evidence of defendant's adultery is "clear and convincing" based upon her testimony at the criminal trial of her alleged lover and an affidavit submitted by plaintiff and defendant has merely denied the "movant's presentation" of her adultery and has not submitted evidentiary facts or material in rebuttal, plaintiff husband is entitled to summary judgment granting him a divorce on the ground of adultery

In a matrimonial action like other actions a plaintiff has the burden of proving the material allegations of his or her complaint, including the allegation of adultery
"there need not be direct evidence of the actual commission of the offense charged, since adulterous acts are naturally secret and clandestine, and proof thereof must ordinarily be made by circumstantial and indirect evidence

Adultery, as detailed in Domestic Relations Law § 170 (4), is very specific, requiring proof of actual sexual intercourse or deviate sexual intercourse as defined in the Penal Law.  Supreme Court found, and we agree, that defendant failed to sustain his burden in proving an adulterous relationship
Condonation – they ignore the adultery

Defendant denied all allegations and asserted the affirmative defense of recrimination - the counterchange that the plaintiff had been guilty of an offense
In defense of the action and in support of a counterclaim for declaratory relief, defendant alleged the invalidity of the agreement forming the basis for plaintiff's cause of action
STD’s which takes a long time to manifest.  Perhaps an injury to the bowls or a disease of the mouth.  

A used condom used on a dildo.  Pregnancy – unexplained, immaculate conception. 

Jessica and Thomas have been married for approximately 9 years.  She receives a phone call from her old college boyfriend, Jake, with whom she had been engaged with for a number of years, but she broke it off with him because she was unsure of the wedding.  He is from out of town and is there for a conference so he is staying in a hotel.  She goes out to dinner with the first night, and is spotted holding hands with Jake across the table while chatting intensely.  Little does the husband know that Jake had just come out to Jessica.  On the second night and on the third night she spend the night.  Unbeknownst to the husband, Jake has told Jessica that he is gay.  They have spent the past few evening shopping and dining and finally on Wednesday night they just stay up all night talking.  Thomas is furious, and refuses to believe that they were just hanging out, since Jake is so handsome and apparently single.  
Cruel & Inhuman

Plaintiff must establish:

· Conduct of the defendant endanger the physical or mental well being of plaintiff

· As to render it unsafe or improper for the plaintiff to cohabitate with defendant

· Serious misconduct & not mere compatibility

· When marriage is one of long duration, a high degree of proof  of cruel and inhuman treatment is required

· The court wants to make sure it is not just transient discord (conflict).

· 26 yrs & 20 yrs are considered long marriages.  There were no cases that said what short marriages are.  Generally, it is only 5 years.  

· You may want to look at the severity of the incidents, frequency or if it creates a sense of unsafe or improper living environment.

· Court has a difficult time with punching things and throwing things.  

· Riotous quarrellings does not rise to this level.  This includes throwing a lamp and an insolated instance of substantial misconduct does not rise to this level either.  Hospital records are your best evidence of a serious beating.  1 incident is going to depend on how serious it is.  Berating and things like that indicate that the marriage is dead.

· This does not mean it is UNSAFE, only that it is UNCOMFORTABLE.

Abandonment – NYPDRL § 170(2)

· Abandonment must be for a period of one or more years

· Abandonment – constructive abandonment – YOU can still be in the house

· You refuse to fulfill the basic marital obligations

· The refusal has to be unjustified, willful, continued, and repeated requests.

· You also look at the nature of the request and what is being requested.  It has to be appropriate sexual conduct.  

Adultery DRL § 17o
· Need Proof of actual sexual intercourse or Deviant Sexual relations

· Proven by:
·  Opportunity

· Inclination

· Intent
· DRIL § 171 – DEFENSES to adultery
· Procurement – setting someone up, getting someone drunk
· Condemnation – if I condone it I have forgiven.  Having sex after knowledge of the adultery is considered forgiveness.  You have given up your ability to prosecute
· 5 yrs – you have a limit to sue after 5  years from the knowledge
· Recrimination – Other party is guilty of adultery as well.  Theirs had to have happened first.  

Divorces is a privilege for an innocent party.

Conversion of Separation Agreement

· A formal document of separation to authenticate that the marriage is dead

· Must consist of oral declaration of the signer & a written certification prepared by a public official (notary public)

· Parties must have to intent of separation at the time or at least immediately after agreement is made.

· Parties must live apart for 1 or more years

· Cannot be in marriage counseling

· Cannot be engaging in sexual intercourse while living apart

· 1 attempt is fine.  This is because the court wants to encourage reconciliation.  

· Court will enforce an agreement that contains support provisions

3-24-03
Shift in most states, not New York, from grounds to no fault.

When NY talked about getting rid of ground, NOW opposed.  Why?

· Economics

· A woman who got married in the 1940’s should not be subject to her husband trading her in for a younger woman when she did nothing wrong.  

· They felt that the state should not be able to change the terms of the contract

Some states are moving from “no fault” and back to grounds for divorce.
This is not as successful as a “covenant marriage” which was adopted in Louisiana.  There would have to be grounds in order for there to be a divorce.  Here they would promise that there is a divorce if only there are grounds.  Someone has to do something wrong.

They can choose between both types of marriages.

Some clergy are choosing not to solemnize some regular marriages.

If there is one ground for divorce it is always adultery.

BODDIE v. CONNECTICUT (1971)

They are suing the state because the state imposes a filing fee in the state of Connecticut.  This is under the 14th Amendment.  
They are arguing substantive due process in 1971.

What are their fundamental rights?

Boddies had 2 arguments:

1) Access to the courts

2) Divorce

They argued that divorce is a fundamental right.  The court does not hold this, although it almost does.  Divorce is not quit a fundamental right.  However, the authority for this statement is this one.  
If I was representing the Boddies I would say there was a state monopoly on divorce.  If I was going to pick the perfect plaintiff I would say one of them wants to get re-married or someone wants to have sex with someone else.  

The monopoly on divorce is the determinative factor.

The main fundamental right is access to the courts because there is not really a fundamental right to divorce.

NY DOM REL § 253
The judge should not enter the final judgment unless there is a statement or a waiver from the man involved in the “get”.

This way the court interprets the religion.  The other problem is that the judge dictates how the religion will be exercised and practiced.

In some cases it is just the religious beliefs that get in the problem.  The only bar is that belief.  In Jewish scripture, the “Get’ needs to be free and voluntary.

The next question is why even have this statute?  Why don’t other religions have statutes like this?

02-27-03

MARRIAGE IS AN ECONOMIC PARTNERSHIP

From the Colonial times until 1980 there was a strict title which means that whomever’s name the property is in, that is where it stays.

The title stays in the hands of the husband.  The only way to prevent that is to go with the same contractual ideas as in Marvin.  They could maybe argue to set the title aside.

Most states moved away from strict title and it took NY until 1980 when they moved to equitable distribution.  This is NOT EQUAL.  It is NOT 50/50.

This comes from the theory that marriage is an economic commitment.  That is the underpinning.  When the economic partnership dissolves, then the court gets to decide how the property should be equitably distributed.  

Community property states – both parties own all of the community property.  

NY is not 50/50.

3 QUESTIONS FOR MAINTENANCE

1) The first question is – Is it marital property?
2) How should it be distributed

3) Is there maintenance?

They look to see what they owned together or acquired during the marriage.  Any property acquired during the marriage is considered marital property.

Usually, the longer you are married, the less likely you will come out with your original property.

Any property that appreciates during the marriage is generally thought to be marital property.  This is because marriage is an economic partnership.

The court is going to be looking at fairness generally.

Maintenance – used to be alimony

Alimony was generally about fault – the more at fault you were, the more you had to pay.  A husband should not be able to eliminate his financial responsibilities by doing something wrong.  Therefore, the wife was still entitled to alimony.  The worst the husband acted, the more he had to pay……

Equitable Distribution is PERMANENT

Maintenance can always be MODIFIED.

1980 leads us to a system of maintenance.  It was meant to function as an aid to get back into the labor market.  It terminates on the death of either party or the re-marriage of the recipient, even if the marriage is considered void.

Maintenance can always be modified if the circumstances of the parties change.  

Is maintenance marital property?

MARRIAGE ENDS – 

File for divorce or Separate

A bequest or a gift is not considered part of the marital property

Personal Injury awards are separate property

Only if the property is considered separate property by some sort of agreement.

O'Brien v. O'Brien, 66 N.Y.2d 576
Husband argued that it was not property and said it wasn’t something that you could buy or sell.  

The court says that regular concepts of property are irrelevant here.  This is because concepts of property are a statutory creature.  Just because it can’t be sold, doesn’t mean that it can’t be equitably distributed.  

Here they use expert testimony.  A similar kind of thing would have happened if he had died and she had a wrongful death suit.  What is the license worth?
Now the court decides if it will be equitably distributed.  The court looks at what part she has in the marriage and what she has invested into the license.

The general rule in NY is that a license or degree obtained during the marriage CAN be marital asset or property.

When you are looking at the CAN, what are you looking for?  What is the tell fact?

CONTRIBUTION – one party worked to put the other party through school.

Generally you want equitable distribution because it is continuous and is not taxable.

With maintenance they are considered taxable to the party who receives it as income and a deduction for the person paying it.  
PRIOR HISTORY: 
Cross appeals, by permission of the Appellate Division of the Supreme Court in the Second Judicial Department, from an order of said court, entered February 11, 1985, which modified, on the law, and, as so modified, affirmed a judgment of the Supreme Court at Special Term (Richard J. Daronco, J.; opn 114 Misc 2d 233), entered in Westchester County, inter alia, (a) granting a divorce to defendant wife, (b) granting defendant maintenance arrears against plaintiff, (c) decreeing that the medical school degree and license to practice medicine obtained by plaintiff during the marriage are marital property and subject to equitable distribution, (d) making a distributive award to defendant in the total sum of $ 188,800 as her equitable share of said medical degree and license, (e) directing plaintiff to maintain a life insurance policy for the benefit of defendant to insure the payment of the $ 188,800, and (f) awarding expert witness fees to defendant's expert, and counsel fees to defendant's counsel. The modification consisted of deleting the decretal paragraphs which (1) decreed that said medical degree and license are marital property subject to equitable distribution, (2) made  [***2]  the distributive award to defendant, (3) directed plaintiff to maintain a life insurance policy for the benefit of defendant, and (4) awarded expert witness fees. The Appellate Division remitted the matter to Supreme Court for further proceedings. The following question was certified by the Appellate Division: "Was the order of this court dated February 11, 1985 properly made?"  
O'Brien v O'Brien, 106 AD2d 223. 

DISPOSITION: Order modified, with costs to defendant, and case remitted to the Appellate Division, Second Department, for further proceedings in accordance with the opinion herein and, as so modified, affirmed. Question certified answered in the negative.
MARITAL DISTRIBUTION OF PROPERTY
d. In determining an equitable disposition of property under paragraph c, the court shall consider:
(1) the income and property of each party at the time of marriage, and at the time of the commencement of the action;
(2) the duration of the marriage and the age and health of both parties;
(3) the need of a custodial parent to occupy or own the marital residence and to use or own its household effects;
(4) the loss of inheritance and pension rights upon dissolution of the marriage as of the date of dissolution;
(5) any award of maintenance under subdivision six of this part;
(6) any equitable claim to, interest in, or direct or indirect contribution made to the acquisition of such marital property by the party not having title, including joint efforts or expenditures and contributions and services as a spouse, parent, wage earner and homemaker, and to the career or career potential of the other party;
(7) the liquid or non-liquid character of all marital property;
(8) the probable future financial circumstances of each party;
(9) the impossibility or difficulty of evaluating any component asset or any interest in a business, corporation or profession, and the economic desirability of retaining such asset or interest intact and free from any claim or interference by the other party;
(10) the tax consequences to each party;
(11) the wasteful dissipation of assets by either spouse;
(12) any transfer or encumbrance made in contemplation of a matrimonial action without fair consideration;
(13) any other factor which the court shall expressly find to be just and proper. – the court must name the factor and it cannot be fault.  
MAINTENANCE IS ABOUT REHABILITATION NOT SUPPORT

An equitable remedy – it would be imposing a constructive trust.  It is like the court securing an interest in an item.

DOMESTIC VIOLENCE

Battered Women’s Syndrome – has some medical or psychological idea.  Experts get to testify about this syndrome.  The expert is the person who one party or the other puts on the stand to explain the syndrome.  

They have two theories about this syndrome.  Learned helplessness and cycle of violence.

Learned helplessness and the cycle of violence are products of physical abuse
Critiques of Battered Women’s Syndrome & Learned Helplessness
· Promotes women’s as helpless

· Illustrates women as hysterical

· Give minority women/households bad name

· Fails to explain women react in different ways

· Provides special treatment to defendants in violation of equal treatment and antidiscrimination ideals

· Its use was a defense is subject to sexist application by judges, etc.

HAWTHORNE v. STATE

Ms. Hawthone is on trial for the killing of her husband.  
Issue: Can the expert testify?  There is a question of whether it is sufficiently well established idea and the policy implications of allowing this particular expert to testify.  It is always a question in syndrome testimony that the jury is supposed to decide what the state of mind was and what the jury was thinking.  

In psychological issues it is really about invading the province of the jury.  She hasn’t examined the particular defendant but she will be testifying what people in the defendant’s situation who are suffering from this syndrome will be likely to act.  

The defense then argues that the expert will explain the syndrome and is going to address the question which the jury will be likely to ask.

· Can anyone testify to those kinds of things, or is it invading the province of the jury?

· What about THIS expert?  Can THIS expert testify about these things?

· Does the thing the expert is testifying to have a scientific basis?  Is this something that is recognized?

How many women have you found that killed their husbands and did not suffer from battered women’s syndrome.

She had only found one time that someone was not a battered woman.

This may lead them to think that they were biased.
In order to remedy this you need to take some expert witness jobs for the other side.  

PEOPLE v. LIBERTA (1985)

Defendant is being prosecuted for rape and tries to claim the marital rape exemption.

He argues that he does not fall under the statute.  But the prosecution argues that the order of protection required them to move apart, so they were not married for the terms of the statute.  The prosecution makes a functional argument.  
He argues that the statue is unconstitutional based on the classifications it makes.  Married & Unmarried men & Men & Women.

The standard under equal protection is rational basis.

Here all the state needs to do is come up with some reasonable state interests.

They make four arguments and one of their best arguments was about the invasion of the marital relationship by the state.

They say they have an interest in helping them reconcile and it is hard to reconcile a relationship after a criminal trial.

Next they argue that consent is implicit in a marital relationship.  They say it is archaic.

The identity of man and woman as one is archaic as well.  It is the idea of spousal unity.

They argued that people would fabricate crimes – the court rejected this because people already do that.
Finally they argue that it is not serious enough and the court doesn’t buy that either.

He then makes a gender issue about it.  He says it is unconstitutional because it only applies to men and not to women.  

The court decides that the statute discriminates against the equal protection clause of NY and the Constitution.

The court can sometimes re-interpret a statute and make it constitutional.  Some courts think when a statute is unconstitutional sometimes they have to go out of their way to read it such that it is constitutional.  

STATE v. YADEN (1997)
Yaden is being criminally prosecuted for spousal abuse in a gay relationship.  He argues because he is in a gay relationship it is not considered within the terms of the statute.

Ohio comes up with its own definitions by looking at what other jurisdictions say about “co-habitants” and then looks at things like finances, living together, etc.

They end up considering them “co-habitants”.

NY & DOMESTIC VIOLENCE & ORDERS OF PROTECTION

When NY goes to address domestic violence the paradigm is Husband and Wife.  Who are they going to expand it to and how much.

In NY the scheme for an order of protection is two fold

Family Court act § 812

Family court orders are easier to get, but they are available against a fewer number of people.

(a) persons related by consanguinity or affinity;
(b) persons legally married to one another;
(c) persons formerly married to one another; and
(d) persons who have a child in common regardless whether such persons have been married or have lived together at any time.
Orellana v. Escalante
The daughter is 11 and the step husband rapes the daughter and goes to jail.  He gets out and starts stalking the daughter and he is no longer her stepfather because the mom divorced him.
Once the father divorces the mother they are no longer related and she can’t get an order of protection.  Without that relationship they are not within the jurisdiction of the court to get an order of protection.
You want to look at the underlying relationship and see if it is still valid.
People have to have a child in common at that point or at that time.  So, if the child is past the age of majority they no longer have a child in common because the child is considered an adult.

Termination of parental rights-


If you had a child in common and parental rights were terminated or someone else adopted the child.  If you have terminated the rights, you have no child in common.  The idea behind this is to protect the child.  

You have to look to see if they fit within this structure or you must look t the nature of the relationships.

FACT FINDING & DISPOSITIONAL
V.C. v. H.C.
Part of what this case is about is can the court order family members to be outside of the home for a three year period.

The order of protection can be for three years.

There are a lot of problems arising from excluding people from their homes.

Here the court says yes, the people may be homeless, but they brought this situation upon themselves.

FAJARDO v. COUNTY OF LOS ANGELES (1999)

Here the police are accused of treating non-domestic violence calls different from domestic violence calls.

They make a classification based on whether it is a domestic issue or not.

On remand they must show that they are really making a policy issue between domestic violence calls and non-domestic violence calls.  

They bring up a factual issue about what kinds of 911 calls are more likely to result in death or injury.

Perceived failure of the police to at results in suits against Police Departments.

Reasonable cause – and how reasonable cause is a conceivable idea.  Police members have a lot of experience.

It allows specialized police force to use their best judgment and abilities to prevent harm.

CHILD CUSTODY

Parents are equally situated, whether or not the parents are married to each other.  

For Best Interests of the Child in New York they look specifically at Domestic Violence and in everything else they look for case law.  

DEVINE v. DEVINE (1981)

The idea of “tender years” and that the child should be with the mother.  This was the presumption.

“Tender years presumption” evolved to lessen the harsher rule that the father was presumed to be the custodial parent (not necessarily the best).  This links with the idea that the one unit is the man and the man owns the children.  With regards to divorce the only way they can get a divorce is the adultery of the wife.  In the older rules only the husband could get divorced.  
In all things being equal the tie-breaker is that younger children go to the mother.

THIS IS NO LONGER THE LAW

Devine is about the law making a gender classification which disfavors men.

The court says it is not necessarily an issue of gender.

In New York there is no “tender years” presumption although in reality there is some kind of “tender years” psychology that operates for most trial judges.  However, if the judge states that in the opinion that is very problematic.  

In NY there is a primary caretaker factor.  Sometimes it is masked as “bonding”.

There is also the idea of gender matching.  It is better for girls to be raised by their mother.  And for boys it is of a certain age.  The older the boy is, the more the court favors the father. 

PALMORE v. SIDOTI (1984)
This is one of the only custody cases ever to make it to the Supreme Court. 

Here the issue is about race.  White mother and father divorce.  Mom moves in with a black man, lives with him, has a child.
With regards to modification you have to show that there is some sort of change in circumstances.  Sometimes you see substantial change of circumstances.  This needs to be substantial and not minor.  

Sometimes that is happening with the custodial parent is something that is no longer within the best interests of the children to be with that parent.  

The trial court says that the child will be subject to social stigmatization.  The court also states that the mother put her own interests before that of the child.

Here they apply strict scrutiny and put in as their compelling governmental interest the best interests of the child.  

Here the court says the potential injury is not a good enough reason (social stigma).

In terms of factors:

RACE CANNOT BE A DECIDING FACTOR WITH REGARDS TO CUSTODY.

HOWEVER, THERE IS A CONSIDERATION OF THE RACE OF THE CHILD WITH REGARDS TO THE RACE OF THE PARENTS.  This goes the same as a sort of religion as well.  

THE COURT WILL NOT CONSIDER IF IT IS ABOUT SOCIAL STIGMA.

ONLY if it is about the child’s and parents racial identity.  

ABBO v. BRISKIN (1995)

Can Religion be a factor in child custody?  YES

Woman is Catholic, converts to Judaism to marry her husband, they decide to raise their child Jewish.  They divorce and she wants to raise the kid Catholic. 

Here it is one of many factors that the court can consider.  

The court is forced to interpret what it MEANS to be raised a particular religion
RELIGION CAN BE A FACTOR

We also see the idea of friendly parent??

DELONG v. DELONG (1998)

The man has the woman take a psychological test and turns out she is bisexual but he marries her anyway.  

She has an affair with a couple of women, he has an affair.  

They refer to her as immature, and force her to tell her children about her sexuality.  They place the restriction of no lesbians in the presence of the children. 

The court comes up with the 

NEXUS RULE: They must be a connection between a harm to the child and the 

sexuality.

Will other children make fun of this child because they have a queer parent?  Most courts have said that this is a consideration.

The other consideration is molestation by the parents or the parent’s friends.  

The third is the child’s sexual identity.  Is the child more likely to be homosexual if raised by homosexual parents.  

FOUR APPROACHES OF LOOKING AT SEXUALITY IN BEST INTEREST OF CHILD

The first is Per Se Unfitness – OLDER RULE – if you have taken part in any homosexual practices now or in the past you are unfit.

Rebut able Presumption of Harm – the sexual minority can rebut that presumption.
Nexus Test – the other party has to show the harm

The articulated NY rule is that there isn’t a connection between queer and being an unfit parent.  Unless there is some sort of instability homosexuality itself shouldn’t be a factor.

ROWE v. FRANKLIN (1995)

About a career mom.  The trial court gives custody to the father.  Why?  That is what the psychological experts recommend.  

The trial court says she puts her own interest before that of the child’s.  

You would argue abuse of discretion.  You would go over the transcript with a fine toothed comb and looking for mistake of facts.  

The court abused its discretion because it had the facts wrong.  You have to look at the record and see what kind of weight the trial court had given and what actually occurred.  You have to look at the acts of both parties.  You have to look at the actions to explain problems.  She moved because the father refused to move from the marital home and he in fact, caused the marital instability.  

In actuality the court was applying the reprove of the mother test.  This is when they were saying that she had her own personal agenda.  

If you can show the court was making an error of law you have a much better chance at appeal.  

In NY the courts CANNOT disfavor working mothers.  There is a preference for parents who do not use surrogate care (babysitters).  They don’t want it to be like giving the child to a third person.  
SCHUMACHER v. SCHUMACHER (1999)

In this case there is a presumption against the parent that committed the domestic violence.  

The courts consider if the domestic violence occurred in front of the child.  They also look to see if there is harm to the child.

If those things are present in front of the child the court is more likely to give the domestic violence more weight.  

This is again addressed in the “friendly parent” factor.  The court generally has a preference for the “friendlier parents”.  This is about the parent who is more likely to foster a good relationship with the non-custodial parent and foster visitation.  Friendliness to the other parent.  In a domestic violence situation this is more likely to happen. 

DISABILITY

There is a distinction between physical disability and mental disability.  

With regards to physical disability you have to show some sort of harm to the children in NY

In mental disability the courts are more likely to find harm.  The court has a difficult time seeing that there is not harm to the child.  

SALK v. SALK (1975)

A famous child psychologist.

Here they check the father for psychological soundness.   In some cases it is about giving it to the person to have the child watched by a third person.  In other cases it is about giving it to relatives.  
However, one of the things that comes up especially in relative cases is the relative needs to come in.  The courts needs to see that person.  

The child’s preference is a factor, but never a determinative factor.  There are two things which are weighed the most.

1) The older the child, the more the preference will be considered.

2) The court also looks at how well the child can articulate their interest.

3) The court prefers to keep the siblings together unless the children are antagonistic.

The court looks at the financial position of the parties.  

Who is able to give the children a higher standard of living

They also look at the social esteem and intelligence of the parents.  

In this case the fathers social achievements outweigh the mothers.

Also, look at the visitation schedule.  When there are no real problems with visitation this is a typical visitation schedule.  

Finally there is a duty to consult with the other party and give the other party information about the health of the children, how they are doing in school, etc.

VISITATION
The big divide is between Supervised or Unsupervised

Supervised would be any third party.  Grandparent, Police officer, etc.  

The reasons for supervised visitation are either violence against the child in the past or the idea that the parent can’t take care of the child. 

Not in the presence of other people, either generic or specified people (girlfriend or other relatives)

Additionally there can be restrictions on where you can take the child to.  The younger the child, the more likely there would be restrictions. 

Visitation is presumed to be in the best interest of the child.

Visitation is also considered the right of the child and in the best interest of the child.  

PARENTS DO NOT HAVE RIGHTS TO VISITATION.  

It is the child’s right to visit the parents, not the parent’s right to visit the child.

Rose says incarceration does not render visitation inappropriate.  When it comes to prison cases, it really comes down to a practical matter.  Is there a third party, is there someone else who will help with it.  The court is not going to order the non-custodial parent to do it.

Muller v. Muller

In order for there to be modification of either visitation or custody there needs to be a change of circumstances on the part of the custodial parent, so this is about the children.  

Generally the change has to be extreme or substantial 
SCHUMACHER v. SCHUMACHER

Once there is a change in circumstances it goes back to best interests of the child.  

Here the older sisters are running away and the younger child wants to be with her sisters.  The mother got custody in the first instance because the parents had entered into an agreement.  An agreement between the parents is only a factor and the court HAS TO LOOK ATT HE BEST INTERESTS OF THE CHILD.  Mom and dad could agree and the court could do something else.  

You can contract about anything except for the child.  You can’t have a custody contract.

Friendly parent.

Young v. Young
Interfering with meaningful visitation or contact.  The court generally finds that this rises to the level of change of circumstances.  Once that happens it means that they must go back to the court to figure out the custody between the parents. 

The other factor which operated is the determination or recommendation of experts or law guardian (attorney).  They make a recommendation or take a position.  There are tow parties and the law guardian really gets to determine the case.  

The position of the law guardian is one of these factors.  

Tropea v. Tropea

Moving significantly interferes with the visitation rights of the non-custodial parent.

Before tropea it was very difficult because the court had very rigid guidelines.


Relocation itself constitutes a change of circumstances.  It is presumed to be in the best interest of the child to have continued visitation with the non-custodial parent.  

The custodial parent who can pay is in a much better position because they can pay.  They can pay to send the kids back to the east coast for the summer.  Sure you can’t see them on Wednesday, but I will pay to enable other things.  

Even thought is the right of the child, the parent cannot bring an action to see the child.  

It is about the custodial parent interfering with the rights of the child to see the non-custodial parent.  

CHILD SUPPORT IN NEW YORK

It is a formula.  First you combine the income of the two parents.  

The next step is determine the number of children and then you look to see what the percentage is.  Then you pro-rate the share to either parent.  Step 4 is for the court to adjust.  They would adjust for unusual circumstance or if someone is going to pay health insurance or something.  There is  formula and then there is a percentage.  

 A Third party is any non-parent.  You really have two problems.  The custody problem and the visitation problems.
THIRD PARTY VISITATION 
Bennett v. Jeffreys, 40 N.Y.2d 543
PROCEDURAL POSTURE: The Appellate Division of the Supreme Court in the Second Judicial Department (New York) awarded petitioner natural mother custody of her child because she had not surrendered or abandoned the child and was not unfit. Respondent custodian sought review. OVERVIEW: The child had been voluntarily, although not formally, entrusted by the natural mother's parents to the custodian just after birth. The court found that there were extraordinary circumstances present that had not been considered such as the protracted separation of the natural mother from the child, her unwed state, her lack of an established household, and the attachment of the child to the custodian. The court held that because neither party's qualifications or backgrounds had been analyzed, an examination into the best interests of the child was required. OUTCOME: The court reversed the order and the proceeding was remitted to the family court for a new hearing.
Plaintiff is the biological mother of an 8 year old.  The child was placed informally with Jefferies.  One of the important facts here is that it is unclear how much contact Bennett has with the child.  Here there is enough so that it is not considered abandonment.  

What is the test?

There test here is going to be extraordinary or exceptional circumstances.  Custody is presumed to go to the parent as opposed to the parent unless the third party can proved exceptional circumstance.  If they can prove these circumstances then we go back to the best interest of the child.  
The third party has to show that they are in the same place as a parent.  In NY that is where the exceptional circumstances test comes into play.  The court adds the length of custody by the third party.  They also consider abandonment, unfitness (drugs, abuse).  Why is there this requirement of exceptional circumstances?
The exceptional circumstances is a way that the state can justify overriding the constitutional interests of the parent grounded in Meyer v. Pierce

One way to look at the exceptional circumstances they are all something the parent has to do to waive their constitutional rights.  Most basis scenarios would be like leaving the baby on the doorstep.  

This places the parent and the third party on the same level.  After this the court is going to look at the following factors.

The material circumstances are also considered.  

You could say that although the first has a greater bond with the child there is some bond between the natural mom and the child
Here the court is not supposed to be about being punitive.

THIRD PARTY HAS TO SHOW EXCEPTIONAL CIRCUMSTANCES

Thomas S. v. Robin Y., 209 A.D.2d 298
PROCEDURAL POSTURE: Petitioner father was a sperm donor for respondent mother. The father filed a motion to show cause for an order of filiation and for visitation. The Family Court (New York) found by clear and convincing evidence, based upon blood tests, that the father was the child's biological father. The family court refused to enter an order of filiation and dismissed the proceeding. The father appealed. OVERVIEW: The father was a sperm donor to the mother and her domestic partner. The child knew of him as her father and, despite residing in California, he had considerable contact with the child at the insistance of her mother. On appeal, the court held that the father was entitled to an order of filiation, as mandated by § 542 of the Family Court Act (Act). Whatever concerns and misgivings the family court and the mother had about visitation, custody, and the child's best interests, those issues were appropriately reserved for a later stage of the proceedings. Without the order of filiation to which the law entitled the father, he lacked standing to seek visitation, pursuant to § 549 of the Act, or to challenge the mother's concept of what might or might not have been in the child's best interests, pursuant to N.Y. Soc. Serv. Law § 384-b. Also, the alleged oral understanding between the parties that the father would not assume a parental role towards the child was unenforceable for failure to comply with explicit statutory requirements for surrender of parental rights, pursuant to N.Y. Soc. Serv. Law § 384 and § 516 of the Act. OUTCOME: The court reversed the order dismissing the father's motion to show case and remanded the case for entry of an order of filiation and remanded the case for a hearing on the issue of visitation.
The mom’s argument is that is he is a non-parent by estoppel.

Thomas S. was a very prominent attorney.  There were four attorneys and no written agreement.  The idea is that it shouldn’t be reduced to writing. 

TROXEL v. GRANVILLE (2000)

This is the grandparent visitation case.  Their father is deceased.  They are the paternal grandparents and the mom denies visitation.

When they talk about standing they are talking about statutory standing, not constitutional.  

The issue here is: are the grandparents considered a party named in the statute who can petition.  The answer is yes, because the statute says anyone can petition for visitation.  If they choose to petition the court looks at the best interest of the child. 

As the mother you would argue that it isn’t in the best interest of the child to see their grandparents.  If that didn’t; work you would challenge the statutes constitutionality.  There is an argument under the statute.
In trial they lost the argument under the statute because the trial court believed it to be in the best interest of the child to visit their grandparents.

Here the big argument comes from Meyers & Peirce – parents have a fundamental right to direct the upbringing of their children.  The state needs to have a compelling governmental interest and here that interest is the best interest of the child.

The court goes on to find that this is not a compelling governmental interest.

With the idea of best interest of the child, they court was afraid there would be a sort of shifting of children and all these people would be taking other people’s children.

The court decided a better interest would be “harm to the child”.  

NY Grandparent Custody Statute

In order for the grandparents to have standing the parent either has to be deceased or they have to show that conditions exist which equity would see fit to intervene. 

Either death or nature and extent of the grandparent relationship with the child and the nature and basis of the parent’s objection.  If these things satisfy the power of the court then they move on to what is in the best interest.

Siblings can also petition the court for custody.

ALISON D. v. VIRGINIA M. (1991)

Alison D. comes in and says she is a parent.  In NY only three different people can come in an petition for standing.  Grandparents, siblings, or a parent.  She argues that she is a parent because she has joint responsibility for child rearing and she was involved in all aspects of the child’s life.
The biological mother argues that she has no right to petition for custody.  Virginia wins and says that Alison D. cannot petition for standing.

What is the best interest of the child?

She can’t win that argument so that is the end.  It is unnecessary.  The court does no reach the best interests of the child.

What was Alison D’s best case?

Here her best case was Broschee.  Because just like Broschee the court looked at a statute and interpreted “family” or “spouse” to expand it to a functional definition.  The court did not do that here, in NY.

The trend is going against Alison D.  There is a test for when the parent meets the psychological test for parent.

Test is:

The parent has to foster the relationship between the third party and the child.  Here the parent is waiving or exercising their right with regards to the upbringing of their child.  Here the parent is doing something that implicitly waives their constitutional right. 

There is the bonding between the third party and the child.  

The third party has neither accepted or received remunerations for the child care rendered.

Based on Thomas v. Robin Dan can have visitation if he wants it and intends on spending more time with the child.

Betty has to show that they are in the same place as a parent.  In NY that is where the exceptional circumstances test comes into play.  The court adds the length of custody by the third party.  They also consider abandonment, unfitness (drugs, abuse).  Perhaps Anne telling Betty to take the kid and go could be considered abandonment. 

In NY in order for the grandparents to have standing the parent either has to be deceased or they have to show that conditions exist which equity would see fit to intervene. 

Either death or nature and extent of the grandparent relationship with the child and the nature and basis of the parent’s objection.  If these things satisfy the power of the court then they move on to what is in the best interest of the child.  Here if Betty gets custody of the child she can totally deny the grandparents intervention.  Luckily, in NY the articulated rule is that there isn’t a connection between queer and being an unfit parent.  Unless there is some sort of instability homosexuality itself shouldn’t be a factor.

Anne is the biological mom

Best interest of the child for custody and visitation

Betty is mom #2, Anne’s lesbian partner

Rule is Alison D for functional or psychological parent and this doesn’t get her anywhere because of Alison D.

It goes to the exceptional circumstances, and the court looks at duration and then perhaps at abandonment.  Once it becomes exceptional circumstances it then goes to the best interest of the child.  

Dan is the sperm donor/biological father

Best Interests of the child

Thomas S. v. Robin

Visitation is presumed to be in the best interest of the child unless there is something else which is maybe the fact that he is very busy.

Grandparents are the grandparents

DRL § 72 is the rule – grandparents have standing and the court says it is equitable.  The court means either the child is deceased or there is something equitable.  The courts have interpreted this as the connection with the child and the basis of the objection.  There is nothing here that is really surfacing.  You have the grandparent poisoning the relationship between the child and parents and further inhibiting the contact with the parent.  Additionally, there contact is very limited with grandma.  When Xavier calls, grandma hangs up on him, so the friendliness isn’t really there.  The court would probably not find that there was an equitable connection between.  The grandparent doesn’t have the best interest of the child in mind.  Don’t think they have this equity, and even if they did, the court would still have to do a best interest test because the grandparents do  not seem to have the best interest of the child in mind.  

ABUSE AND NEGLECT

There was no such idea at common law that the state could interfere with the raising of a child.  It was because of the notion of children as proper.
The state can only step in when the parent is not doing their parental duty.  The state is protecting its own interest in the production of future citizens.  

In NY it is abuse and neglect.  It is the child who is abused or adjudicated.

The parents are not guilty of abuse and neglect.

THE CHILD IS ADJUDICATED

The court takes evidence and the child is adjudicated.  If there is a finding, then there is a disposition.  If there is a disposition it can go from removing the children to not doing anything.  Sometimes classes can be considered part of the disposition.

Abuse

1) The infliction of allowing to be infliction of abuse or injury, impairment of physical or emotional health

2) Creates of allows to be created a substantial risk of injury

3) Sexual abuse

Generally abuse is physical

Neglect

1) Physical, mental or emotional condition is impaired

2) Failure of custodian or parent to exercise the minimum degree of care

a. In relation to supplying the child with fod, education, medical, dental or health if they are financially able to do so or offered the means to do so.

b. Providing the child with poor supervision such that they are harmed in any way.  Including the infliction of excessive corporal punishment or misusing alcohol or drugs

c. Abandonment.

IN RE JUVENILE APPEAL

Youngest child dies and the pediatrician says there are unusual marks on the body.  The court takes custody of all the other children in the family.  

This happens because of the language in the New York statute which states there is a risk and imminent danger of neglect.  The states does not have to wait until the worst has happened.  Generally in cases in which something happens to one child, the state will move or file a petition against the other children.  When the child protection agency files the petition, one fact is the death of the nine month old child.  There was also the beer drinking and beer can in the house.  The children were left alone one night according to the neighbor, there were bugs in the house and the child had come to school without lunch.

At the hearing, the medical testimony the child died of a viral lung infection.  The court still finds cause to remove the children.
We can argue abuse of discretion, abuse of law or we can make a constitutionality argument.

In order for the state to have some sort of compelling governmental interest.  Here the interest is protecting the child from harm.  The court reads risk of harm into the statute.  Removal of the child here means having the children removed to foster child.  This really becomes a correction of this one instance.  

CORPORAL PUNISHMENT

CHRONISTER v. BRENNEMAN (1999)

One of the first facts that are important to the court is the age of the child.  This has to do with the difference in the age of the child and the child physical ability to withstand a blow from an adult.  Generally, the younger the child, the greater scrutiny the court gives the punishment.

Additionally, an older child is able to make more choices and are more suspicious.  The innocent glow of protecting a child is more gone.  They are considered more difficult to control.  

Next we look at the parents intent.  The court believes the parents intent should be to “punish” and not in anger or from flying off the handle.  The parent needs to be a rational disciplinarian.  The court also looks at the marks that are left by the punishment.  They look at the extent of bruising or physical marks or injuries and obviously, the more of those there are the more problematic it becomes.

The court will also look at the frequency, etc.  

Once the parents assert corporal punishment we are back to the 14th Amendment and the parents constitutional right to control the child and raise them the way the so choose.  In NY it could be considered abuse if it inflicts injury.
EXCESSIVE CORPORAL PUNISHMENT IS THE KEY

Generally corporal punishment has to have some kind of bodily manifestation, but it doesn’t have to be bodily contact.

Giving someone a time out and putting them in a corner is not generally corporal punishment.  Setting them out there for 10 hours is corporal punishment.

Disposition does not have to be foster care.  It can be classes or whatever.

IN RE N.M.W.

The case of the icky house with all the cats, etc.

In NY this would be considered not meeting the minimum degree of clothing, shelter, etc.

The court talks about the health hazard of living in the house.  The health hazard has to rise to that level.  One thing you see here is the 

MEDICAL NEGLECT

IN RE PHILLIP B.

Phillip is a child with Downs Syndrome.  He has a congenital defect of the heart and the parents refuse to provide consent.  The state petitions for custody.  The reason the state does this is because the state becomes the custodian and the state gives the consent.  Here the medical evidence is iffy.  It says it should be corrected, but there is a risk.  Again, the 14th amendment gives the parents the right to make this choice.  Here the parents have the right to make the decision in a close case.

They then go into the substantial evidence standard.

In the medical neglect cases, the more complicated cases have to do with medical neglect because of religion or cultural beliefs.  It is when they believe in non-western medicine that they have a clash.  The only other kind of neglect is educational neglect.

It is compulsory education until the age of 16.  If the child is not receiving education, the state can move in.  In some cases this has to do with migrant workers or a child who will not go to school.

EMOTIONAL ABUSE AND NEGLECT

IN RE SHANE T.  (1982)

Father and mother are separated.  Father is verbally abusing Shane inside and outside the home.  The court determines this is abuse.  Verbal actions do not usually arise to the level of abuse.  In subsequent cases they note that there were physical manifestations.

The court says it doesn’t require force and that it is an impairment of emotional health.  The court says that the child has constitutional rights.  Does the court have a right to be protected from his parents.  

Here the child is adjudicated abused by both the father and the moth.  Here the mother is considered a party because she failed to protect the child.  In the beginning she asked the father not to do this and it just made it worse.  Here the court is telling the mother tat she should have reported the case or, if they are separated, she should have filed for sole custody of the child or sought to exclude the father from visitation.  If she tried and then lost she could not have been held liable for failure to protect.  
Here the disposition is going to be very different.  

IN RE JACKIE P. (1996)

The problems in sexual abuse cases are typically evidentiary problems.  The validator becomes an important part of the case.  They talk about how soon and under what circumstances they saw the child.   

They talk about syndrome evidence and how do they act, etc.  Knowing things that seem age inappropriate.  This is typically a value judgment.  This NY case demonstrates some evidentiary issues. 

Two girls were abused by their father.  They knew sexually inappropriate games.

After the mother calls, the caseworker visits the home and then the child see the psychiatric social worker who is the validator.  The general two types of validators are the psychiatric and the physical (Pediatrician).  These people would testify at the trial.  In abuse and neglect cases the parents do not always get an attorney, although in sexual abuse cases that typically get one.  The court usually has its own expert who will examine the child, etc.

After all this the court cannot find a preponderance of the evidence to find abuse.  The appellate court differs and says there is a preponderance of the evidence.  This happens in a custody dispute.  
SMITH v. ORGANIZATION OF FOSTER FAMILIES FOR EQUALITY AND REFORM (1977)

Not entitled to due process.

DESHANEY v. WINNEBAGO COUNTY DEPARTMENT OF SOCIAL SERVICES (1989)

Undeniably tragic but not actionable absent a “special relationship”.  The state has no liability, it is not a tort, the child has no substantive due process right to be protected.  The father is not a state actor.

Even if the father is being supervised, but if it is the biological parent, they are not considered a state worker.   

Much of this is about the social workers actions, times visited, etc. 

The best case on behalf of Joshua is Bodie v. Connecticut.  You can use the argument from either the marriage or child custody cases.  From Bodie Joshua would argue that the state has a monopoly on child protection, certain rights should flow from that.  The dissent argues that there is no authority power or inclination, once the person has reported it to the correct state agency, that person is disempowered as an actor both legally and the state is telling them in which way they are limited to interfering.

This is about the state taking over community role in this way you think back to the cruelty to animals case.  Now the neighbors would call social services and that would be the extent to which the thought they could act.  This dis-empowers others to act so the state should be bearing all responsibility.

This is analogized to the prison cases where the state has sole responsibility for their care.
MARISOL v. GIULIANI (1996)

The allegations are that the agency is a mess.  

Do they have constitutional rights.  What is the right?

They stick to the idea that because they are in the custody of the state the state has to take care of them and they have a right to proper care.  

The issue is how broad must the protection given by the state be?

The supreme court has held that the right to be from harm encompasses the right to essential of care including adequate food, shelter, clothing, and medical attention.  

There are statutory claims as well.  There are some that spell out guidelines for child welfare.

The way the federal government encourages the adoption of statutes they give the state money.

It can be very difficult to get a private right of action out of the statutory scheme

They represent children in PINS cases.

Cases can come in in a variety of ways.  ACS, or mandatory reporting like teachers, etc.

Once they have a fact finding, it runs pretty much like any other case.  Sometimes the parents present a case and sometimes the Juvenile Rights Division of Legal Aid puts on a case.
If the judge finds them to have been abused, etc, they go on to what is known as a dispositional hearing.  The judge may also decide what the kids need in order to go home.  

Foster care is usually with extended family members.

AFSA 
Parties have liberty interest in care, control, and custody of children unther 14th 

Santosky:


Standard of proof 

Best argument.  Look at other instances where standard of proof applies:


Civil Proceeding – standard of proof 51%

So argument ( worked to deteriment of parents.

Certification as a matter of constitutional due process.  Standard must be clear and convincing. 75%

About normal civil standard below criminal standard beyond a reasonable doubt.

Don’t have to have drivers license, etc. 

ASFA is a change in theoretical perspective.

ASFA is a federal statute: encroaching on an area reserved to states.  Congress doesn’t really have this power but they do control funding so…statutes do NOT have to adopt statute but if you don’t then you don’t get funding.

Fact Finding

AFSA

Dispositional/Permanency Plan


15 out of 20 months



Exceptions: Kinship




        Compelling




        No Services

AFSA

Agency ( reasonable efforts to reunite


Exceptrions – aggravated circumstances




Criminal convictions




Termination of parental rights of siblings or half siblings

Who has the burden of clear & convincing?  (burden shifting?)

Jonne 


She loses her kids and then she can claim a liberty interest in helping her extended family.  The foster care cases do not help her.  

The children try to say they have a right and they should be free of arbitrary state decisions.  Unfortunately, the state claims that this is no arbitrary.

This provision of ASFA is unconstitutional.  This is because it is an irrefutable presumption and there must be a more individualized consideration.  The trial court this is unconstitutional.  The state does not appeal.

States throughout the union are coming to the same kinds of issues.  Now it is a rebut table presumption in terms of a crime.  

If the state is going to take your children and you want to keep them, it is in your best interest to go with kinship foster care.  

The state will not be rushing to terminate your parental rights. 

What is grandma wants to have permanent custody as the biological legal parent.

We need the extraordinary circumstances test and then the best interest of the child in order to circumvent the parental rights.  

There could be alternative permanency plans. 

The court says it is not the foster parent who should be evoking all these proceedings.  

The non-parent could prove unfit, but the foster parent can’t push the state along in their procedures. 

TPR – TERMINATION OF PARENTAL RIGHTS.


The court is saying there is no legal relationship between the children and the parents.

First there is a fact finding hearing.  What the court is going to find as a conclusion of law based on facts is ARE THE CHILDREN PERMANENTLY NEGLECTED.  

Generally proof of permanent neglect falls into 3 categories

1) Contact – did the parents maintain contact with the child while the child was in state custody

2) Planning – are the parents planning for the ultimate or eventual return of the children – for parents in poverty this is the most difficult thing to prove.

3) Conditions – The conditions the court places on them.  Parenting classes, alcohol counseling, etc.

THE AGENCY CAN COME BACK AS MANY TIMES AS IT WANTS


What should the court do, even if it has found the children have been permanently neglected. 

A permanency hearing – a permanency plan is new under ASFA

The agency has to come forward with permanency plans for the child.  Any child in foster care who has been in foster care 15 out of the last 22 months.  

Any 15 out of the last 22 months.

If you are representing the parents they have a very good strategy which comes out of the court almost as an aside.

If you are arguing about the standard of proof and what constitutionally should be required, one way to do it is to look at other kinds of cases involving the same standard of proof.

Their best analogy was driver’s licenses.  A driver’s license has a higher standard of proof to be revoked in comparison with taking away one’s child.  

Meyer & Pierce – and the right to control the upbringing of your children.  Rooted in the 14th Amendment and citing Meyer & Pierce.

The court then decides the standard is “clear and convincing evidence” before then it was a preponderance of the evidence.  

These proceedings are civil so there should be a civil procedure, even though these proceedings are quasi-criminal.

Here the parents argued that they were being penalized by being subject to a lower standard of proof.  Additionally, they are not entitled to an attorney.  In NY they are allowed an attorney.  In many states the judge will appoint attorneys.

As an attorney, the child has already been adjudicated as abused and neglected and you have had no part in putting this together and you may not understand what the facts are, etc. 

ACS is an agency of the state and is a public institution.

ASFA – Adoption and Safe Families Act.  It is a statute that is passed by Congress originally and is then passed by the state.  

Re-orients the entire Policy and shifts it from re-unification towards preventing children from languishing in foster care and freeing them for adoption.

The agency must make reasonable efforts to re-unite the family.

(previously most states said they needed diligent efforts)

Reasonable and diligent flows interchangeably.

If you argue on behalf of the parents you use diligent

If you argue for the state you argue reasonable.

The agency does not need to make reasonable/diligent efforts under these circumstances:

1) aggravations

2) Criminal Conviction

3) Previous removal from the home TPR

UNLESS it would be in the best interest of the child and not contrary to health and safety of the child and likely to result in reunification of the child.  

There is an exception to these exceptions.  

This is weird because domestic relations is the province of the state and not that of the Federal Government.  The Feds get it to be effective because if you want to get Federal Funding, then you will pass it into your state.  

From the article, NY gets 48 million dollars a month.
Without this money states typically can’t run their foster care funds.  

Some of this is in different law.  They just sort of adopt it wholesale.

ASFA is meant to address two related problems:

1) Children languishing in foster care

2) Free for adoption – children should not be languishing and should be available for adoption.

In the Matter of Sarah B. (2003)

Here the agency wants a judicial declaration that states that they do not need to comply with the idea of reasonable efforts.

If they don’t need this it will be very difficult for the parents to prove that they weren’t negligent.  

The agency has the children.

The agency is relying on the siblings that were permanently abused and neglected.  They have had terminations of rights because of other siblings being taken away.

The agency is held to the standard of clear and convincing evidence.  There were some doubts about the Santosky standard being held. 

This is a pre-adoptive home and the child has bonded with the foster mother.  

The bond may be an attributed to the best interests of the child.

Who has the burden here?  THE AGENCY – clear and convicing evidence.

The burden would ordinarily shift to the respondent parents.

Here the law guardian has a little problem because the law guardians position is about this child.  They also need to think about that they want ultimately regarding foster care system.
The parents have these constitutional rights.
The court finds that the burden ultimately rests on the agency. 

The respondents (parents) have to say that there is an exception to the exception.  

The court says they have to raise an issue of fact.  They hav to put in sufficient evidence to make the claim that if the respondent attorneys don’t do anything, then it stops here.  If they put in evidence here and the court finds it raises an issue of fact, then the burdon shifts to the agency to disprove it.  

There is some evidence about the father and neglect.

The court says that this evidence is not good enough to raise an issue of fact so it doesn’t even get to burden shifting.

STATE ONLY HAS THE BURDEN IF, AND ONLY IF THE PARENTS RAISE AN ISSUE OF FACT.

The state would only raise the exception to the exception only if the parents raise and issue of fact.

CUSTODY AND GUARDIANSHIP OF MARINO (1999)
The mothers argued that she was powerless and that she herself was a victim of domestic violence.  

The best fact which contradicts this is that as they are being arrested they have a goodbye kiss and she said she would see the husband later.

That simple fact just enflamed the jury and captured the interest of the judge and weakened the mothers arguments.

The other issue here is about derivative abuse.

Who is Marino?  Marino is the sibling of the girl who is sexually abused.  Marino was no where near all of this drama.  Can the aggravating circumstances be derivative from all the drama.

The target child is not the only child injured.  If there is some difference then the court and the parties need to come forward with that.  It almost seems as if the parents might have the parents of showing why this child shouldn’t also be subject to aggravated circumstances of abuse.  

The court also says it is important to keep siblings together.

The court says there still needs to be a dispositional hearing which will be very difficult.  Before ASFA and agency would have had a duty to try to re-unite the family and the theoretical and policy orientation would be that the child should be united with his or her natural family.

Now that there is ASFA, if there are aggravating circumstances the agency  no longer needs to do that.

Jonee

ASFA says that if you are going to be a foster mother you have to not have gotten into any of the following troubles:

Criminal conviction of 
1) abuse neglect

2) child abuse

3) violent crimes

Here the aunt killed her violent and abusive live in partner and she has a felony conviction.

Your best argument is that the law is unconstitutional.
She is not a parent so Meyer & Pierce is not going to help her.  

She is relying that the extended family should have some sort of constitutional rights.

The Supreme court gives some sort of rights to the extended family through zoning.

Here the Brooklyn Court recognizes a liberty interest in the extended family.

The law guardian argues about the constitutional right of the child to have some sort of family and to also have the right to be free from arbitrary state conditions.

The court seems to recognize that as well.  What is arbitrary about a state decisions?  It goes to the idea of an irrefutable presumption that is you are convicted of these things, then we can’t even talk to you about it.  This court decides that this per-se disqualification is unconstitutional.  Throughout the US, other trial courts are making similar decisions.  

KINSHIP FOSTER CARE

The legal reason is that if my child is in kinship foster care placed with a family member, then the state is not subject to time pressures for a permanency plan and move to start ending my parental right after 15 months.  

The problem is that you may have the state off your case, but you may have the relative on your case now.

Now mom is really angry at me because I am not doing what I need to do to get my kids back.  

Grandma is in the class of Bennet v. Jefferys.

But grandma decides not to do this and intervene and that she wants the permanency hearing.  

The court says that she doesn’t have the right to come in and force a permanency claim.

Generally, the parent can consent so if I am the mother I can come into court, relinquish my parental right and have them terminated on the condition that the kind (mother) gets custody.

CONSTITUTIONAL
Origins Sub DP/privacy

Marriage – Griswold

Single E/P – E

Parents – M/P

Sub D/P TEST (
Not Rts: Sodomy BUT Lawrence


“die” Cruzan/Glucksberg

rt: ABORTION – TEST Casey




Stenberg

MINORS – lesser


        Judicial bypass maturity or best interests



But state appeals

LIMITS ON MARRIAGE
Zabloki TEST

Loving – race

Turner – prisons

· gender s/s marriage civil union, transgender cases

Substantive Restriction (C?)


NYDRL 5 VOID


NYDRL 6 VOIDABLE list difference

Procedural restrictions (C?)


Solemnization
License

C/L Marriage – elements

Marriage as a Contract?

DIVORCE

NYDRL grounds rules cases

Other issues: Boddie (C)


          Get (C) Problems under the 1st Amendment

          Professional Responsibility

NYDRL 236B property


Equitable Distribution


Mant.


O’Brian

D/V 

Battered woman as defendant

Protective orders in NY

Mandatory arrest statute

CHILDREN
Custody b/t parents DRL 240


Best Interests Of Child


Factors – menor – cases


D/V – in state

NO: Tender years presumption


Palmora (private bias)


Career

VISITATION


Resumption Best Interest of Child


But conditions

SUPPORT


Formula

THIRD PARTIES - Bennet v. Jefferies



         Alison D (no psychological parent in NY)



         GP (NYDRL 71 – TROXELS)



          Siblings

ABUSE & NEGLECT

Definitions


Abuse


Neglect

Fact finding 

Disposition

Foster Care
OFFER, deShaney, Mansol

D/V

Termination of parental rig
S
Clear & convincing (C)

Atty – NY

ASFA ( theory ( is a 40 page statute
This is a rule the federal government came up with so foster children would not languish in foster care and freeing up children for adoption.  ASFA has some exceptions to the state’s duty to reunite the family.

15 out of 22

Reunite


Exceptions

Foster parent crime

Having the relationships of the parties straight is really a statement of the issue.

EVEN IF – Having a fallback argument and having 2 arguments.  Arguing under the statute and then arguing the statute constitutionally.

Do not assume away issues.  

I. Divorce

II. Domestic Violence

III. Children

a. Support

b. Visitation

c. 3d

d. Abuse & Neglect

e. Termination of Parental Rights

f. Foster Care

Exceptional circumstances means a child can sue for custody.

The exceptional circumstances would be the same as Bennet v. Jefferies.

It is in the best interest of the child to have the state agency to make the effort to re-unite the child and parents.

At the permancey hearing is the state comes in with a plan.  The parents can then object to that plan or not.  One of the things that can happen is that the state is trying to get their plan approved.

The permancy hearing must happen at 15 out of 22 months.

The criminal conviction under ASFA are for the adoptive parents or foster parents.  

Neglect – Contact with the children while in foster care, planning for the return of the child, or complying with the conditions set by the court.  All of these are by clear and convincing evidence

The state has t prove by clear and convincing evidence that there has been previously terminated rights.  They need proof.
If the agency proves that then the parents can come back with a prima facia case.

Alison D.  

The trend away from Alison D, and one or two lower courts have applied another rule.  There are elements.  You have to show, no remuneration, the parent fostered a parent like relationship with the child, and the third party and the have lived together and they have provided some sort of economic benefit and they never expected to receive remuneration.

Function family 

If the grandparents want custody – Bennet v. Jefferies

Visitation – NY statute which lays out what they have to do.

FOR FINDING OF TERMINATION IT IS ABOUT CLEAR AND CONVINCING EVIDENCE

The standard for Tran gendered cases.  Different states are doing it differently.  There hasn’t been a NY case.  

You need to have different sexes – is it a matter of law or a matter of fact.

What kind of sex did they have?  Did they function as a traditional husband and wife?  Then there was the case where the court looked at the birth certificate.

COMMON LAW MARRIAGE

1) Capacity to be married

2) Present agreement to be married

3) Co-habitation

4) Holding yourself out to the community as husband and wife.

DISSOLUTION OF MARRIAGE

Is the separation agreement

