I. Constitutional Protection for the Family/Privacy
i. Cases where the court slowly gives substantive due process rights
1. MEYER v. NEBRASKA (1923)
a. Court struck down law which prohibited the teaching of foreign languages to young children.

i. Court applied the mere rationality test.

ii. Statute was found to be without reasonable relation to any end within the competency pf the state.

2. PIERCE v. SOCIETY OF SISTERS (1925)

a. Court struck down a statute requiring children to attend public schools, thus preventing them from attending private and parochial ones.
b. This rested on the liberty of parents and guardians to direct the upbringing and education of children under their control.
c. There is a liberty interest of a parent to direct the upbringing of their child.  The state does not have the power to standardize the children.

3. GRISWOLD v. CONNECTICUT (1965) – Birth Control
a. Forbade use of contraceptives in Connecticut.

b. Opinion found that several of the Bill of Rights guarantees protect the privacy interest and creates a “penumbra” or zone of privacy.  The right to use birth control falls with in this penumbra.

c. Court claimed that the First Amendment, but its explicit protections of the freedoms of speech and of the press has “emanations” which created a “penumbra”.
d. Used a substantive due process like approach to protect a fundamental right.
e. Fourteenth Amendment Due Process Clause does not merely incorporate the specific Bill of Rights guarantees, but instead “stands….on its own bottom, “to protect those basic values “implicit in the concept of ordered liberty.”
4. EISENSTADT v. BAIRD (1972)

a. This allowed the right of reproductive autonomy to exists in even non-private situations.  

b. This is the right of the individual to be free from unwarranted government intrusion into fundamentally affecting a person as the decision to bear a child.
b. Abortion
i. ROE v. WADE

1. Held a women’s right to privacy is a fundamental right under the Fourteenth Amendment

ii. Funding Challenges to Rue

1. Government won’t pay for abortions

iii. Positive and Negative Rights
1. Positive - state has to provide for one to take advantage of it

2. Negative - you have to provide for yourself to exercise it

iv. RUST v. SULLIVAN (1991)

1. The government may, as a condition of funding family-planning clinics, insist that the doctor or other professional not recommend abortion and not refer clinic patients to an abortion provider.

2. DOES NOT VIOLATE a pregnant women’s right to an abortion.

v. STENBERG v. CARHART (2000)
1. Statute on partial birth abortions.

a. The court held that if a particular abortion method may be safer for the mother in some circumstances, the state may not flatly ban the method and must instead allow a maternal-health exception to the ban.

2. RULE FOR ADULT WOMEN

a. Before viability, the woman has a right to choose to terminate her pregnancy – this reaffirms Roe and the woman’s right to choose an abortion.

b. Undue burden before viability is unconstitutional – places a substantial obstacle in the woman’s way in getting an abortion.  This is the test and operates as shorthand for substantial obstacle.  PRE-VIABILITY – Trimesters are gone with Casey

c. Subsequent to viability abortion may be prescribed.  Except where it is necessary for the preservation of the health or life of the mother.  MUST have an exception for the health or life of the mother.

3. RULE FOR MINOR WOMEN

a. Also have a right to abortion

b. If a statute requires parental consent/notification there must be a judicial bypass.  This allows the court to determine if the minor is mature enough to have the abortion.  This would allow the court to decide that the minor is able to make her own decision.

c. OR the abortion/ not informing her parents has to be in the minors best interest
vi. Conflicts among family members: Abortion Rights of Wives & Children 
1. Wives
1. Pennsylvania has a statute that states a woman must notify her husband before she receives an abortion.  
b. PLANNED PARENTHOOD OF SOUTHEASTERN PENNSYLVANIA v. CASEY (1992)

i. Partially over-ruled Roe.

ii. Placed the limit of no UN-DUE burden – THREE LIMITS
1. Recognition of woman to choose to have an abortion before viability and to obtain it without undue interference from the state.

2. A confirmation of the State’s power to restrict abortions after fetal viability, if the law contains exceptions for pregnancies endangering the woman’s life or health; and

3. a recognition of the state’s “legitimate interests from the outset of the pregnancy in protecting the health of the woman and the life of the fetus.

c. Trimester framework rejected

vii. Minors
1. PLANNED PARENTHOOD OF CENTRAL NEW JERSEY v. FARMER (2000)
a. They hold that it is unconstitutional because they make a specific determination between girls who want to carry the baby and those that want to have an abortion.  

b. The New Jersey court also says that minors do have some constitutional rights, although not as many as adults AND the state needs to protect minors Constitutional rights.

c. The statute says that the parents must be informed and that minors much receive a fact sheet.  This fact sheet has to be written in “teenage” language.  This statute did have a judicial bypass.  

d. 1) evidence the minor was mature or that the minor was subject to abuse.  

e. 2) or if notification of the parent was  not in the best interest of the child.  If the minor was not mature, notification was not in the best interest of the child.  
c. Limits of Privacy and Substantive Due Process
i. CRUZAN v. DIRECTOR, MISSOURI DEPARTMENT OF HEALTH (1990)
1. Nancy Cruzan suffered severe brain damage and was being kept alive by machines and her parents wanted to pull the plug because she had expressed in the past that she did not wish to be kept alive in a vegetative state.

2. There is a liberty interest in refusing unwanted medical treatment.  This interest might be outweighed by the state’s interest in preserving life in some instances but was willing to assume that a competent person would have a right to refuse lifesaving hydration and nutrition and that this right would outweigh any other state interest.
3. This lead to the requirement that there be “clear and convincing” evidence that this was what Nancy would have wanted.  There are ideas of next of kin and who should be responsible to make decisions about you.  If you are married, generally, it is your legal spouse.  It may or may not matter if you have not seen them in 20 years.  

4. This is like Lochner and the court does not belong in Substantive Due process kinds of issues.  The state says that there must be clear and convincing evidence that the person would not want to have life support, as opposed to someone not wanting to have life support
ii. WASHINTON v. GLUKSBERG (1997)
1. The right here is the right to commit suicide with another person’s assistance.  You would maybe argue the right to end suffering, bodily autonomy or personal autonomy.

2. TWIN STAR TEST
II. Marriage

a. Constitutional Limits of State Regulation of Marriage
i. LOVING v. VIRGINIA (1967)

1. The court says the statute also deprives the Loving’s of liberty without due process of law.  The freedom to marry has long been recognized as one of the vital personal rights, and essential.

2. They did not use the twin star test

ii. ZABLOCKI v. REDHAIL (1978)
1. If a person had a child and they owed back child support they were not going to be able to get married.  You can’t get a license, so you have to pay up and then go to court and prove that the child in the future will not be a ward of the state and will not take from public assistance.  
2. If the freedom to marry is a fundamental right, then can the state not regulate marriage.  It is the state and not the federal government that have rules about marriage.
iii. TURNER v. SAFLEY (1987)
1. Inmates can’t get married unless it is an emergency

2. She talks about public support and commitment, the spiritual significance, and just because you re a prisoner now, doesn’t mean you will always be a prisoner.  Additionally, she says there are benefits, like social security and legitimacy of children. 

3. She also says that this burdens non-prisoners.  The security of the prison should not be used to punish people who are not prisoners.

b. Gender Requirements
i. BAKER v. STATE (1999)\

1. The court holds that marriage benefits should be extended to gay and lesbian partners, but not through marriage.  They decide that the legislature gets to decide within a reasonable time.  What Vermont does is come up with a Civil Union.  This is limited to same sex couples.
2. The first argument they make is a statutory argument.  It is apparent that the plaintiffs are claiming that the statute as written does not bar same sex marriage and should include same sex marriage.  
3. They look at the plain meaning of the statute and the surrounding language. The plaintiff argues that it was the intent/spirit of the legislature to allow same sex couples to marry.  They claimed that the idea behind marriage was to encourage committed couples.  In a same sex adoption case the Vermont Supreme court stated that the legislature intended for the idea of spouse/family to be expansive. 

c. substantive restrictions (void or voidable marriages)
i. ESTATE OF MARSHALL G. GARDNER v. STATE (2002)

1. Marshall is fairly wealth but he dies without a will.  He is married to a transsexual.  (Intestate)  If you are married it goes to your spouse.  If you are not married it goes to the next of kin.  
2. In this instance there us expert testimony but the court basically says that it is an issue of law and not fact.  All the other stuff is totally irrelevant.  It is a question of facts and the law is a little unclear.  One of the questions that this case raises is that assuming that she wants to marry again she can only marry a woman.

ii. M.T. v. J.T. (1976)

1. The judge says sex is not irrevocably cast at birth.  Sex in a marital context is defined as someone who can function fully and has been reconciled.  If the marriage can be consummated then it is a marriage.  

2. It is all about heterosexual sexual intercourse.  

d. procedural restrictions 
i. Void & Voidable Marriages

1. Void

a. Generally they are between parties where the state finds that there is a per se problem.  There is a problem.  The state does not want to allow these marriages.  This is same sex, familial marriages or polygamy.

b. A void marriage can be attacked at any time by anyway, either by third parties or at any time.  Void marriages never existed.  It is in your best interest to get a court order. 

2. Voidable

a. Voidable can only be attacked during the marriage.  This marriage exists until the court gives a declaration of nullity.  It did exist, but it never existed.  This is also known as an annulment.  
ii. ROYSTON E. POTTER v. Murray City
1. Their first argument is the first exercise clause of the 1st Amendment, which encourages plural marriage.  His first problem is precedent.

2. REYNOLDS 1878 – exercise of your religion can mean belief and not practice.  Precedent is absolutely opposed.
3. The second problem is theoretical perspective.  Monogamy is bedrock on which our society and culture is built.  

iii. MOE v. DINKINS (1982)
1. The underage folks want to get married because the New York statute says that minors need to have parental permission to get married.

2. Calvo argues that this is a substantial direct obstacle and ordinarily strict scrutiny should apply.  They say that minors have less constitutional rights than the adults.

3. This is because:

a. The peculiar vulnerability of children

b. Their inability to make critical decisions in an informed and mature manner

c. The importance of the parental role  in child rearing

4. This is not a total deprivation of the right to marry
e. common law marriage
i. Common Law Marriage:
1. Capacity to enter into a marital contract

a. Not previously married

b. Their ability to contract

2. Present agreement to be married

a. There has to be evidence that they want to get married

3. Cohabitation

a. They live in the same house

b. They share a bed

4. Holding out to the community as husband and wife.

a. They have a reputation in the community as husband and wife.

b. Mom/Parents are the best witnesses
ii. Under the full faith and credit clause, if you have a common law marriage and you move to NY, NY will recognize that marriage

iii. JENNINGS v. HURT (1991)

1. The common-law wife commenced an action against the common-law husband, arguing that they had entered into a common-law marriage by holding themselves out as husband and wife in South Carolina. The trial court denied the common-law wife's motion for leave to amend her complaint and found, after a non-jury trial, that she was not the common-law wife of the common-law husband.
2. The court affirmed the trial court's order, which denied the common-law wife's motion for leave to amend her complaint, and order of the same court, which, after a non-jury trial, found that she was not the common-law wife of the common-law husband.
f.  marriage as a contract?
i. FRAUD & DURESS

1. In order to get an annulment based upon fraud, the fraud has to go to the essentials of marriage: SEX and KIDS.

a. You have to have the ability and willingness to have children.  Generally it is about the future. 
b. The rule in New York is the fraud must be MATERIAL.

c. Generally they apply a “but for” type of test.  - But for the misrepresentation, I would not have married you
ii. CARABETTA v. CARABETTA (1980)

1. People were married in a churched but never got a license.

2. Was a legal marriage

iii. DOE v. DYER-GOODE

1. Couple had to have blood drawn for marriage license.  Doctor tested husband for AIDS w/o asking permission
2. The requirement of blood tests is wrought with problems.  What has been more successful have been the religious claim of not having blood drawn.You have to pay for the license and courts have said that yes, you must pay for the license.  

3. The court held that because appellant husband consented to the taking of the blood sample and the results were not publicized, appellants failed to state a cause of action for, inter alia, negligence, invasion of privacy, battery, or intentional infliction of emotional distress.

iv. MAYNARD v. HILL (1887)
1. Once this contract is formed the law steps in and holds the parties to various obligations and liabilities.  This is because the state has a stake in marriage so they can have civilization and progress.
2. Marriage is the bedrock of society.

v. SIMEONS v. SIMEONE (1990)

1. Neurosurgeon marries a younger nurse.  He makes her signs a pre-nuptial.  She claims duress.  She loses.

g. “domestic partners" vs. third parties

III. Divorce

a. the requirement of grounds
i. IN RE MARRIAGE OF GREENWALD (1990)
1. Old housekeeper marries an even older man.  She is the younger divorcée housekeeper who gets married to this older estates man.  They had a prenuptial and he wants it set aside.  They lived together for 10 years and were married for only 3 years.  
ii. In New York you can only get out of:

a. fraud

b. duress

c. undue influence & Unconscionability

2. There is also the general obligations law.  The pre-marital/divorce agreement cannot be upheld if it would leave the other party a ward of the state.

YOU CANNOT RENDER THE OTHER PARTY A GENERAL CHARGE
b. other issues in divorce
i. MARVIN v. MARVIN (1976)
1. Marvin is another actor who lives with his partner.  This is the original palimony case.  What property rights does an unmarried co-habitant have to the property of the other unmarried co-habitant.

2. There are 2 sets of remedies

a. 1 is contracts – oral, written or implied.  
b. Meritorious contract fails for lack of consideration because sex can never be consideration.
c. property distribution
