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EXPERT TESTIMONY





First hand person knowledge.  


Information typically used and reasonably relied upon by other experts in the field.


Facts of data acquired while sitting at the trial and listening to the testimony.


Includes reviewing trial exhibits, and reading pre-trial (deposition transcripts) and trial transcripts.


Opinions can also be based on hypothetical questions


These questions ask the expert to assume certain facts to be true.  The elements of the question need to be reasonably supported.  


NOTE – The Federal Courts have ruled that EACH FACT CONTAINED IN A HYPOTHETICAL MUST BE SUPPORTED BY EVIDENCE ALREADY IN THE CASE.








Experts can testify on:





3 Steps to Qualify an Expert:


1) Expert must be questions to give oral resume


2) Motion to judge to proper expert (court will grant/deny motion)


3) Motion is granted or denied.








Experts can give testimony on any issue, including an ultimate issue – any issue that would make a prima facia case (was there a breach, was there culpable conduct).  It has to be an opinion and not an ultimate conclusion.








EXCEPTION – An expert CANNOT give an opinion on an ultimate issue IN A CRIMINAL CASE when the ultimate issue has to do with whether the defendant did or did not have the mental state which is an important element of the charge or defense.








When determining whether the evidence is reliable the judge will consider:


* Whether the theory used by the expert has been tested and confirmed.


* Whether the theory has been published.


* Whether the theory has been subjected to peer review.


* The potential rate of error in that theory.


* Whether the theory is widely accepted in that expert’s field.








Expert does NOT have to give the underlying facts behind their opinion





COURT APPOINTED EXPERTS


The court has the power to appoint an expert.  However, it could happen susaponte (the court could do it) or by application form one of the parties.  However, there are some limitations:


The expert must consent


The court must provide the expert with a list of their duties in writing which is filed with the clerk of the court.


The court may have a pre-trial conference in chambers with representatives from both parties present.


Depositions of the court appointed expert may be taken of the expert.  Just because it is a court appointed expert does not mean that you cannot take a deposition from them.


The expert may be called not only by the court to testify, but by any party.


Any party may cross examine the court appointed expert.








An expert’s opinion (or other form of testimony) can be used to provide scientific, technical or other specialized knowledge if it is helpful for either:


Understanding the evidence


Determining the fact in issue





An expert is qualified by 


Knowledge


Skill


Experience


Training or


Education








